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OF  THE 


STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  NOVEMBER  TERM,  1891,  IN  THE  SEVENTY- 
SIXTH  YEAR  OF  THE  STATE. 


No.  15,812. 

Campbell  et  al.  v.  Fogg  et  al. 


I  Highway. — Location  of. — Report  of  Viewers. — Public  Utility. — In  the  matter 

of  the  location  and  opening  of  a  highway  the  statute  does  not  require 
the  viewers  to  state  in  their  report  that  the  road  will  be  of  public  util- 
ity. Their  report  recommending  the  opening  of  the  road  is  a  sufficient  ex* 
presoion  of  their  judgment  that  it  will  be  of  public  utility.  McKee  v. 
Gould,  108  Ind.  107,  Jones  v.  Duffy,  118  Ind.  440,  Bowman  v.  Job,  128 
Ind.  44,  distinguished. 

8am£. — Description  of. — Report  of  Viewers  Must  Contain. — The  viewers  must 
give  a  description  of  the  location  of  the  proposed  highway  by  metes 
and  bounds.    For  sufficiency  of  description  see  opinion. 

Same.— Selection  of  "  Best  Ground."— Report  Need  not  State.— While  the  stat- 
ute makes  it  the  duty  of  the  viewers  to  "  locate  and  mark"  the  high* 
way  "on  the  best  ground,"  they  are  not  required  to  state  in  their  report 
that  they  have  selected  the  best  ground  for  the  route  of  the  proposed 
highway. 

From  the  Carroll  Circuit  Court. 

M.  Winfield,  J.  C.  Nelson,  L.  D.  Boyd  and  Q.  A.  Myers,  for 
appellants. 
,    B%  O.  Pollard  and  C.  B.  Pollard,  for  appellees. 
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2      SUPREME  COURT  OF  INDIANA, 

Campbell  e<  a/.  t>.  Fogg  et  aL 

'  Elliott,  C.  J. — The  appellants  petitioned  for  the  location 
and  opening  of  a  highway.  The  appellees,  as  the  record 
shows,  moved  to  dismiss  the  report  of  the  viewers.  This  mo- 
tion was  overruled,  and  such  proceedings  were  had  as  resulted 
in  an  order  establishing  the  highway  as  prayed.  The  appel- 
lees'appealed  to  the  circuit  court,  and  there  renewed  their 
motion.  The  circuit  court  entered  judgment  remanding  the 
case  to  the  board  of  commissioners,  with  instructions  to  cause 
the  viewers  to  correct  their  report  by  showing  whether  the 
highway 'would  be  of  public  utility,  and  by  requiring  them  to 
mark  and  lay  out  the  same. 

It  is  contended  by  the  appellants'  counsel  that  the  statute 
does  not  require  the  viewers  to  state  in  their  report  that  the 
road  will  be  of  public  utility,  and  by  the  appellees'  counsel 
that  such  a  statement  is  required.  The  statute  does  not  re- 
quire that  the  report  of  the  viewers  shall  contain  such  a 
statement.  Section  5016,  R.  S.  1881.  It  is  made  their  duty 
to  ascertain  whether  the  road  will  be  of  public  utility,  but 
they  are  not  directed  to  incorporate  their  conclusion  in  their 
report  in  express  terms.  Section  5017,  B.  S.  1881.  The 
report  recommending  the  opening  of  the  road  is  a  sufficient 
expression  of  their  judgment  that  it  will  be  of  public  utility. 
This  is  the  doctrine  of  the  case  of  Heagy  v.  Black,  90  Ind. 
534.  The  case  of  McKee  v.  Gould,  108  Ind.  107,  cited  by 
appellees,  is  not  in  point  upon  this  question,  for  in  that  case 
the  report  was  adverse  to  the  petitioners,  and  the  question 
we  have  here  was  not  before  the  court.  This  is  true  of  the 
cases  of  Jones  v.  Duffy,  119  Ind.  440,  and  Bowman  v.  Jobs, 
123  Ind.  44. 

It  is  true,  as  asserted  by  appellee's  counsel,  that  the  view- 
ers must  give  "  a  description  of  the  location  by  metes  and 
bounds,"  and  this  description  must  be  embodied  in  their  re- 
port. The  course,  distance  and  line  of  a  highway  must  be 
brought  into  the  record  as  the  law  requires,  since  that  is  an 
essential  part  of  the  proceedings.  See  authorities  cited  in 
Elliott  Roads  and  Streets,  p.  255,  note  3.     The  viewers. 
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in  their  report,  say  that  "  We  proceeded  to  view,  mark  and 
locate  said  proposed  public  highway,  commencing  on  a  pub- 
lic highway  at  the  southeast  corner  of  section  numbered  nine 
in  township  twenty-five  north,  of  range  one  east,  in  Carroll 
county,  Indiana ;  thence  north  on  the  section  line  dividing 
said  section  nine  from  section  ten  in  said  township  and  range 
for  a  distance  of  about  three-fourths  of  a  mile,  where  said 
highway  will  intersect  another  public  highway,  where  the 
highway  petitioned  for  will  terminate."  This  description  is 
clearly  sufficient.  It  might  not  be  sufficient  in  a  jurisdiction 
where  the  width  of  highways  is  not  fixed  by  law,  but  it  is 
sufficient  in  jurisdictions  like  ours,  where  a  designated  width 
is  prescribed  by  law. 

The  statute  makes  it  the  duty  of  the  viewers  to  "  locate 
and  mark  "  the  highway  "  on  the  best  ground,"  but  in  pre- 
scribing what  they  shall  state  in  their  report,  the  statute 
does  not  provide  for  any  statement  that  the  road  was  located 
on  the  best  ground,  so  that  the  omission  of  such  a  statement 
from  the  report  can  not  vitiate  it  nor  destroy  its  effective- 
ness. The  report  of  the  viewers  recommending  the  location 
of  the  road,  and  declaring,  as  it  does,  that  they  have  "  pro- 
ceeded to  view,  mark  and  locate  the  proposed  highway,"  % 
implied  that  they  had  performed  their  sworn  duty  accord- 
ing to  law,  and  hence  it  is  presumptively  true,  at  least,  that 
they  selected  the  best  ground  for  the  road  and  there  located 
it.  This  conclusion  is  strengthened  by  the  fact  that  the 
statute  gives  a  right  to  remonstrate,  and  authorizes  the  re- 
monstrants to  "set  forth  their  grievances,"  thus  giving  them 
an  opportunity  to  tender  an  issue  upon  all  questions  open  to 
investigation,  secure  reviewers,  and  if  the  report  of  the  re- 
viewers is  not  satisfactory,  obtain  a  trial  in  due  form  of  law. 
Sections  5019,  5023,  inclusive,  R.  S.  1881.  It  is  doubtful 
whether  the  question  as  to  the  best  location  is,  in  any  event, 
open  to  trial  except  where  there  is  a  manifest  abase  of  au- 
thority, inasmuch  as  the  principle  declared  in  analogous 
cases  seems  to  require  the  conclusion  that  the  line  of  the 
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highway  is  to  be  determined  by  the  proper  officers  in  the 
exercise  of  a  sound  discretion.  Weaver  v.  Templin,  113  Ind. 
298,  and  cases  cited ;  Markley  v.  Rudy,  115  Ind.  533 ;  Kirk- 
patrickv.  Taylor,  118  Ind.  329;  Amass  v.  Lassell,  122  Ind. 
36,  and  cases  cited ;  Zigler  v.  Menges,  121  Ind.  99  (107), 
and  authorities  cited.  See  authorities  cited  in  Elliott  Roads 
and  Streets,  p.  276,  note  2 ;  p.  375,  note  1.  The  authorities 
are  quite  well  agreed  that  where  the  matter  is  one  of  discre- 
tion, as  the  route  or  line  of  a  proposed  highway  usually  is, 
no  notice  need  precede  a  decision  of  such  a  question,  as  it  is 
not  one  open  to  review  except  as  the  statute  expressly  pro- 
vides. These  rules,  taken  in.  connection  with  the  fact  that 
the  statute  does  not  require  the  viewers  to  state  in  their  re* 
port  that  they  have  selected  the  best  ground  for  the  route  of 
the  proposed  highway,  make  it  clear  that  the  omission  of 
such  a  statement  from  the  report  does  not  render  the  report 
obnoxious  to  such  a  motion  as  that  interposed  by  the  appel- 
lees. 

The  oourt  erred  in  sustaining  the  motion  of  the  appellees, 
and  the  judgment  must  be  and  is  reversed. 

Filed  May  20, 1892. 


No.  15,829. 

Keen  et  al.  v.  Isgrigg. 

!??  J.  Ih/UHOHON.— JBrfaWwAm^nl  of  Highway.— DisoUdienet  of  Mandate. — Con- 
tempt of  Court. — Where  the  board  of  county  commissioners  appointed 
viewers  and  laid  out  and  established  a  highway  on  a  section  line  in  a 
certain  township,  and  the  supervisors  of  certain  road  districts  in  said 
township  were  mandated  to  open  up  said  highway  on  said  section  line, 
but  disregarding  said  mandate,  they  proceeded  to  open  up  said  highway 
on  a  different  line,  and  for  that  purpose  were  endeavoring  to  wrongfully 
take  possession  of  a  portion  of  the  appellee's  real  estate,  and  to  perma- 
nently deprive  him  of  the  same,  the  latter  may  enjoin  them  from  so  do- 
ing.   The  fact  that  the  defendants  were  liable  to  punishment  for  con- 
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tempt  in  disobeying  the  mandate  of  the  court  would  not  prevent  the 
appellee  from  proceeding  against  them  by  way  of  injunction. 

From  the  Clinton  Circuit  Court. 

W.  R.  Moore  and  J.  Claybaugh,  for  appellants. 
W.  A.  Staley  and  J.  V.  Kent,  for  appellee. 

Olds,  J. — This  action  was  brought  by  the  appellee,  David 
E.  Isgrigg,  and  one  Luther  Moon,  on  complaint  for  perpet- 
ual injunction  against  appellants,  William  Kern  and  Noah 
McKinsey,  as  supervisors  of  certain  road  districts  in  Jack- 
son township,  Clinton  county,  Ind. 

The  board  of  commissioners  of  said  county  appointed 
viewers  and  laid  out  and  established  a  certain  highway  on  a 
section  line  in  said  Jackson  township ;  that  David  E.  Is- 
grigg and  others  brought  proceedings  in  mandate  against  the 
appellants  to  compel  them  to  open  up  said  highway  as  es- 
tablished by  said  board,  and  in  said  mandate  proceeding&said 
appellants  were  ordered  to  open  up  said  highway  on  said 
section  line  as  established  by  said  board  of  commissioners. 

The  complaint  in  this  action  alleges  the  facts  aforesaid — 
the  establishing  of  the  highway,  and  the  order  for  the  ap- 
pellants to  open  the  same  in  said  proceedings  in  mandate ; 
that  said  appellants  were  duly  notified  to  open  the  same  and 
a  certified  copy  of  the  order  and  decree  in  the  proceedings 
in  mandate  delivered  to  them,  and  that  said  appellants,  as 
such  supervisors,  are  opening  up  said  highway  not  upon  the 
section  line  as  established  by  the  board  and  ordered  and  di- 
rected by  the  decree  of  the  Clinton  Circuit  Court  in  said 
mandate  proceedings,  but  are  opening  said  proposed  high-* 
way  on  a  different  line,  and  on  a  route  entirely  different,  and 
are  working,  laying  out,  removing  the  fences,  are  threaten- 
ing to  place  the  bridges  and  culverts  and  complete  said  road 
some  thirty  feet  east  of  the  said  section  line,  running  through 
and  unlawfully  appropriating  for  and  to  the  public  use  for 
said  highway  the  entire  width  of  said  road  a  strip  of  ground 
some  thirty  feet  wide  off  the  west  side  of  the  lands  of  the 
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plaintiffs,  and  compelling  the  plaintiffs  to  furnish  all  of  the 
ground  for  said  road,  when  the  same,  as  ordered  to  be 
opened,  is  a  part  to  be  on  the  lands  of  the  adjacent  land- 
owners, to  the  great  and  irreparable  damage  of  the  plaint- 
iffs. Prayer  for  a  temporary  and  perpetual  injunction. 
There  was  a  trial,  resulting  in  a  finding  against  defendant 
Moon  and  in  favor  of  the  appellee,  Isgrigg. 

The  appellants  demurred  to  the  complaint,  also  to  the  evi- 
dence, which  demurrers  were  overruled,  and  such  rulings  are 
assigned  as  error. 

It  is  urged  by  the  counsel  for  the  appellants  that  injunc- 
tion will  not  lie  for  the  reason  that  the  facts  pleaded  show 
that  appellants  were  violating  the  decree  and  order  of  the 
court  in  the  mandate  proceedings,  and  that  the  appellee  had 
an  adequate  remedy  at  law,  in  that  he  might,  upon  proper 
application,  have  had  appellants  punished  for  contempt  of 
court  in  violating  the  order  and  decree  of  court  in  the  man- 
date proceedings.  We  are  not  cited  to  any  authority  in 
support  of  this  position,  except  the  sections  of  the  statute 
authorizing  the  punishment  of  parties  for  contempt  in  diso- 
beying an  order  of  injunction.  We  do  not  think  this  pre- 
cludes the  party  from  instituting  injunction  proceedings  and 
having  the  persons  enjoined  from  wrongfully  entering  upon 
and  opening  up  a  highway  across  his  land. 

In  Kyle  v.  Board,  etc.,  94  Ind.  115,  it  is  held  that  in  a 
proper  case  wrongful  entry  on  land  to  make  a  public  way 
or  bridge  may  be  prevented  by  injunction.  In  that  case  it  is 
said  :  "  It  is  true  that  an  injunction  will  not  be  granted  to  re- 
strain the  commission  of  a  simple  trespass,  but  it  is  also  true 
that  an  injunction  will  lie  where  the  entry  on  land  is  under  a 
claim  of  right  which  might,  by  lapse  of  time,  grow  into  a 
title.  In  this  case,  if  the  appellant  had  tacitly  assented  to 
the  building  of  the  bridge  on  the  line  of  the.  abandoned  high- 
way, and  a. considerable  period  of  time  had  elapsed  without 
objection  on  his  part,  a  dedication  might  have  been  presumed 
against  him,  and  to  prevent  such   a  result  he  had  a  right  to 
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an  injunction  against  the  unauthorized  use  of  his  land  for 
the  purpose  of  a  highway.  A  land-owner  has  a  right  to  in- 
voke the  strong  arm  of  the  courts  to  prevent  a  permanent 
wrongful  occupancy  or  appropriation  of  his  land." 

In  Clark  v.  Jeffersonville,  etc.,  R.  R.  Co.,  44  Ind.  248,  it  is 
held  that  an  injunction  will  lie  if  the  remedy  at  law  is  not  as 
practical  and  efficient  to  the  needs  of  justice  and  its  prompt 
administration  as  the  remedy  in  equity. 

In  Central  Union  Tel.  Co.  v.  State,  ex  rel.,  110  Ind.  203,  it 
is  held  that  the  disturbance  of  the  possession  of  real  estate 
may  be  prohibited  by  injunction.  As  appears  by  the  aver- 
ments in  the  complaint  in  this  case,  the  appellants  were  not 
carrying  out  the  order  of  the  board  of  commissioners,  or  the 
order  of  the  court  in  the  mandate  proceedings,  but  were  en- 
deavoring to  wrongfully  take  possession  of  the  appellee's 
real  estate  and  turn  it  into  a  public  highway  ;  not  merely  to 
commit  a  trespass,  but  to  permanently  deprive  the  appellee 
of  the  land ;  and  he  had  a  right  to  have  his  possession  and 
ownership  protected  by  injunction. 

The  complaint  was  sufficient,  and  the  court  did  not  err  in 
overruling  a  demurrer  to  it. 

We  have  also  examined  the  evidence.  There  is  some  ev- 
idence, to  support  the  finding.  » 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  May  2%  1892. 
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No.  16,839. 


las    8i  The  Town  of  Nobth  Manchester  v.  Oustai* 
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Huhigipal  Corporation. — Validity  of  Bsnai  Ordinance.— Jvstic*  of  the 
Peau.~Appeal  to  Supreme  Court, — Where  a  party  was  prosecuted  before 
a  justice  of  the  peace  for  the  violation  of  a  penal  ordinance  of  a  town, 
the  amount  demanded  being  twenty  dollars,  and  the  only  question  in- 
volved being  the  guilt  or  innocence  of  the  accused,  there  is  no  right  of 
appeal,  on  the  part  of  the  town,  to  'the  Supreme  Court,  under  section 
632,  B.  8. 1881.  The  failure  to  convict  the  accused  left  the  ordinance 
unaffected  by  the  litigation,  so  that  the  validity  of  the  ordinance  upon 
which  the  prosecution  was  based  was  not  in  question. 

From  the  Huntington  Circuit  CoUrt. 

• 

•T.  B.  Kenner  and  B.  F.  Clemens,  for  appellant. 
M.  H.  Kidd,  N.  O.  Hunter  and  E.  E.  Eikenborg,  for  ap- 
pellee. 

Miller,  J. — The  appellee  was  prosecuted  before  a  justice 
of  the  peace  for  the  violation  of  a  penal  ordinance  of  the 
appellant. 

The  amount  demanded  in  the  complaint  was  the  sum  of 
twenty  dollars. 
•         We  are  met  at  the  threshold  with  the  question  of  jurisdic* 
tion. 

Section  632,  B.  8.  1881,  gives  a  right  of  appeal  from  all 
final  judgments  of  circuit  and  superior  courts, "  except  in  ac- 
tions originating  before  a  justice  of  the  peace  or  mayor  of  a 
city,  where  the  amount  in  controversy,  exclusive  of  interest 
and  costs,  does  not  exceed  fifty  dollars :  Provided,  however, 
That  this  exception  shall  not  apply  to  prohibit  an  appeal  in 
cases  originating  before  a  justice  of  the  peace  or  mayor  of  a 
city,  involving  the  validity  of  an  ordinance  passed  by  an  in* 
corporated  town  or  city." 

The  fact  that  payment  of  judgments  rendered  in  actions 
for  the  violation  of  penal  ordinances  may  be  enforced  by  im- 
prisonment will  not  give  a  right  of  appeal.  Quigley  v.  City 
of  Aurora,  50  Ind.  28. 
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Counsel  for  appellant  strenuously  insist  that  the  validity 
of  the  ordinance,  upon  which  the  prosecution  was  based,  was 
brought  in  question,  and  that,  therefore,  the  right  of  appeal 
is  not  taken  away  by  the  exception  contained .  in  the  above 
recited  section. 

If  this  position  of  counsel  is  correct,  the  jurisdiction  on 
appeal  is  in  this  court;  for  the  only  right  of  appeal  given  in 
actions  originating  before  justices  of  the  peace  where  the 
amount  involved  is  less  than  fifty  dollars,  is  in  cases  in- 
volving the  validity  of  an  ordinance  passed  by  an  incorpo- 
rated town ;  and  in  such  cases  the  appeal  must  be  to  this 
court.     Elliott's  Appellate  Procedure,  sections  43,  56. 

We  are  unable  to  agree  with  counsel  in  their  contention, 
that  the  validity  of  an  ordinance  is  involved.  An  examin- 
ation of  the  record  convinces  us  that  the  only  question  in- 
volved was  the  guilt  or  innocence  of  the  accused  of  a  viola- 
tion of  the  provisions  of  the  ordinance.  The  failure  to 
convict  the  appellee  left  the  ordinance  unaffected  by  the  liti- 
gation. 

The  appeal  is  therefore  dismissed  at  appellant's  costs. 

Filed  May  19, 1892. 


No.  15,654.  Jg  1JJ- 

McWhinney  v.  The  City  of  Logansport. 

* 

Taxis.— Bacovery  of  Amount  Paid, — School  Mortgage — Priority  of  Lien.— 
Land  on  which  the  owner  has  placed  a  mortgage  in  favor  of  the  State, 
securing  the  payment  of  school  funds,  is  as  much  Jiable  to  taxation  as 
any  other  land,  and  one  buying  it  at  a  tax  sale  within  the  year  for  re- 
demption from  a  sale  on  foreclosure  of  the  mortgage  can  not  recover 
the  amount  paid  for  taxes.  The  school  mortgage  was  at  most  but  a 
prior  lien  to  the  city  taxes.  The  purchaser  at  tax  sale  was  bound  to 
take  notice  of  the  school  mortgage  and  the  decree  of  foreclosure,  both 
being  a  matter  of  public  record.  He  must  be  held  to  have  purchased 
with  full  knowledge  of  the  existence  of  the  school  mortgage,  the  fore- 
closure and  sale,  and  to  have  purchased  subject  to  said  lien.  Section 
6487,  B.  8.  1881,  and  Acts  of  1883,  p.  95.  Section  1,  specifying  in 
what  cases  taxes  paid  can  be  recovered,  does  not  apply  to  the  cases  at  bar 
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Same. — Description  of  Land. —  What  i$  Sufficient. — If  the  description  of  the 
land  on  which  taxes  have  been  paid  is  such  as  that  it  can  be  identified 
as  the  property  owned  by  the  person,  and  liable  to  taxation  at  the  time 
of  the  assessment,  it  is  sufficient. 

Same. —  Voluntary  Payment  of. — Mistake  of  Law. — Where  taxes  are  volun- 
tarily paid,  with  fall  knowledge  of  the  facts,  they  can  not  be  recovered. 
A  mistake  as  to  the  law  will  avail  nothing  in  such  a  case. 

From  the  Cass  Circuit  Court. 

•7".  T.  Lecklider,  8.  71  McConnell  and  A.  (?.  Jenkins,  for  ap- 
pellant. 

T.  J.  Tuley,  for  appellee. 

Olds,  J. — On  the  12th  day  of  October,  1873,  one  Newton. 
H.  Cain  and  Eveline  Cain,  his  wife,  executed  to  the  State  of 
Indiapa  a  school  fund  mortgage  on  certain  real  estate  situate 
in  the  city  of  Logansport,  Cass  county,  Indiana,  securing 
the  payment  of  $650,  with  interest  at  eight  per  cent.  The 
school  fund  mortgage  was  duly  foreclosed  in  the  Cass  Cir- 
cuit Court,  and  the  real  estate  duly  sold  on  the  decree  of  fore- 
closure and  bid  off  by  the  auditor  of  said  county  in  the 
name  of  the  State,  on  the  21st  day  of  January,  1882,  for  the 
sum  of  $1,150,  the  full  amount  due;  and  afterwards,  on  the 
28th  day  of  February,  1883,  a  deed  was  issued  by  the  sher- 
iff of  said  county  to  the  auditor  of  said  county. 

On  the  23d  day  of  August,  1883,  the  auditor  of  said  county 
resold  said  land  for  (1,000. 

On  the  7th  day  of  March,  1882,  the  city  of  Logansport 
sold  said  lands  to  one  Solomon  Jones  for  taxes  for  $219.23, 
and  he  received  a  tax  certificate  as  evidence  of  his  pur- 
chase, which  amount  he  paid  into  the  city  treasury.  Said 
tax  sale  was  for  the  taxes  duly  and  legally  assessed  against 
said  property  for  the  years  1874-1881,  inclusive,  and  which 
were  delinquent.  Subsequent  to  the  purchase  at  tax  sale 
said  Jones,  for  a  valuable  consideration,  sold  and  assigned 
his  tax  certificate  to  the  appellant  herein,  who,  on  the  1st 
day  of  February,  1884,  paid  to  the  city  $19.62  taxes  claimed 
to  be  due  on  said  real  estate.    The  appellant  brings  this  suit 
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against  the  city  to  recover  back  the  amount  paid  at  the  tax 
sale  and  the  subsequent  taxes  paid.  Issues  were  joined  and 
there  was  a  trial,  resulting  in  a  finding  and  judgment  for  the 
appellee.  The  only  error  discussed  is  the  overruling  of  ap- 
pellant's motion  for  a  new  trial. 

It  is  contended  by  counsel  for  appellant  that  the  land  was 
not  liable  for  taxation  by  the  city  for  the  reasons  stated  in 
section  6487,  B.  S.  1881,  also  Acts  of  1883,  p.  95,  section  1 ; 
that  these  sections  mean  that  if  the  title  or  lien  fails  in  the 
purchaser  the  money  paid  by  the  purchaser  shall  be  re- 
funded. 

We  can  not  agree  with  the  theory  of  counsel.  The  real 
estate  was  clearly  liable  for  the  taxes  assessed  against  it  for 
the  years  for  which  taxes  were  assessed  and  upon  which  the 
sale  was  made  by  the  city.  At  the  time  the  city  sold  the 
land  for  taxes  the  year  for  redemption  from  the  sale  on  the 
decree  of  foreclosure  on  the  school  mortgage  had  not  ex- 
pired, and  it  was  at  most  but  a  prior  lien  to  the  city  taxes. 
The  purchaser  at  tax  sale  was  bound  to  take  notice  of  the 
school  mortgage  and  the  decree  of  foreclosure,  both  being  a 
matter  of  public  record,  so  that  the  purchaser  must  be  held 
to  have  purchased  with  full  knowledge  of  the  existence  of 
the  school  mortgage,  the  foreclosure  and  sale,  and  he  pur- 
chased subject  to  such  lien.  State,  ex  rd.,  v.  Jones,  95  Ind. 
175;  City  of  Logansport  v.  McDonnell,  121  Ind.  416. 

The  sections  of  the  statute  referred  to  by  counsel  have 
been  construed  by  this  court  in  the  City  of  Logansport  v.  Case, 
124  Ind.  254. 

There  are  but  four  cases  where  the  tax  paid  can  be  recov- 
ered back:  First  When  the  land  sold  was  not  liable  to 
taxation.  Second.  When  the  taxes  have  been  paid.  Third. 
When  the  description  of  the  land  is  so  imperfect  as  to  fail 
to  identify  the  land,  and,  Fourth.  When  the  sale  is  made 
without  authority  of  law ;  that  is,  a  sale  without  the  scope 
and  purview  of  the  law,  and  not  an  erroneous  sale,  in  the 
language  of  the  statute  itself  a  sale  "  without  authority  of  law." 
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Land  on  which  the  owner  has  placed  a  mortgage  in  favor 
of  the  State)  securing  the  payment  of  school  funds,  is  as 
much  liable  to  taxation  as  any  other  land.  It  would  be  a 
strange  doctrine  to  hold  that  the  owner  of  land  could  avoid 
taxation  of  such  land  by  placing  a  school  mortgage  upon  it. 
The  land  was  liable  to  taxation,  and  it  is  not  contended  that 
the  taxes  had  been  paid  at  the  time  of  the  sale,  nor  was  the 
description  so  defective  as  to  fail  to  describe  the  land  with 
reasouable  certainty.  There  was  an  answer  filed  setting  out 
a  proper  description,  and  alleging  facts  showing  the  descrip- 
tion sufficient  to  identify  the  land  assessed  to  be  the  land  of 
Cain.  If  the  description  is  such  as  that  it  can  be  identified 
as  the  property  owned  by  the  person,  and  liable  to  taxation 
at  the  time  of  the  assessment,  it  is  sufficient.  There  is  not 
the  same  strictness  required  in  descriptions  of  real  estate  for 
taxation  and  in  tax  sales  as  is  required  for  other  purposes. 
The  descriptions  are  necessarily  abbreviated.  Cooper  v.  Jack- 
son,  99  Ind.  566.  As  to  the  amount  of  tax  subsequently 
paid,  it  was  paid  with  full  knowledge  of  the  facts,  and  was 
a  voluntary  payment,  but  it  does  not  appear  for  what  year 
the  amount  was  assessed.  The  city  was  claiming  the  tax, 
and  the  appellant  voluntarily  paid  it.  He  had  full  knowl- 
edge of  the  facts,  and  if  he  was  mistaken  as  to  the  law  it 
will  avail  him  nothing.  It  is  a  voluntary  payment  and  can 
not  be  recovered.  One  can  not  voluntarily  pay  a  tax  under 
such  circumstances,  and  then  sue  and  recover  it  back.  For 
aught  that  appears  in  the  brief  of  counsel,  or  pointed  out  in 
the  record,  the  tax  was  legally  assessed  against  the  land  and 
for  which  the  land  was  liable.  Worley  v.  Moore,  77  Ind. 
567;  Butt  v.  Jennings  School  Tp.,  81  Ind.  69;  Hines  v. 
Board,  etc.,  93  Ind.  266 ;  Board,  etc.,  v.  Armstrong,  91  Ind. 
528,  and  authorities  there  cited. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Mmy  18, 189?;  petition  for  a  rehearing  orerruled  June  11, 1892. 
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The  Fort  Wayne,  Cincinnati  and  Louisville  Rail- 
1  road  Company  v.  Gruff. 

RAZLBOAD.^jiction  for  Personal  Injuries*— Complaint. — Averments  as  to  Con* 
tributary  Negligence. — In  an  action  against  a  railroad  company  to  recover 
damages  for  personal  injuries,  it  must  affirmatively  appear  from  the 
averments  of  the  complaint  that  the  injured  party  himself  was  without 
fault.  This  may  be  by  the  simple  general  averment  that  he  was  with- 
out fault,  or  there  may  be  such  a  statement  of  facts  without  any  such 
general  averment  as  will  be  sufficient. 

Same. — Foreign  Oar. — Duty  of  Employee  to  Inspect. — If  the  employee  of  a 
railroad  company  is  injured  by  reason  of  defects  in  a  car  transferred 
to  said  company  by  another  railroad,  and  by  the  rules  of  the  company 
known  to  said  employee,  it  is  his  duty  to  inspect  said  car ;  he  can  not 
recover  for  injuries  caused  simply  by  his  failure  to  make  the  inspec- 
tion. 

From  the  Allen  Circuit  Court. 

R.  C.  Bell  and  8.  R.  Morris,  for  appellant 
Holland, Lamb,  L.  M.  Ninde  and  A.  A.  Pur- 
man,  for  appellee. 

(13) 
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McBride,  C.  J. — The  first  question  presented  for  our  con- 
sideration in  this  case  is  the  sufficiency  of  the  complaint* 
The  appellee,  while  in  the  service  of  the  appellant,  as  con- 
ductor of  a  freight  train,  received  injuries  for  which  he 
seeks  in  this  action  to  recover  damages.  The  appellant  con- 
tends that  the  complaint  is  defective  for  the  reason  that  it 
does  not  show  actionable  negligence  on  the  part  of  the  ap- 
pellant, and  because  it  does  not  show  that  the  appellee  was 
himself  free  from  contributory  negligence. 

So  far  as  the  averments  of  negligence  on  the  part  of  the 
appellant  is  concerned,  we  think  the  complaint  is  sufficient 
to  withstand  demurrer. 

We  are  of  the  opinion,  however,  that  it  is  fatally  defective 
upon  the  other  ground.  It  does  not  contain  the  usual,  gen- 
eral averment  that  the  appellee  was  himself  without  fault. 
The  pleader  has  attempted  to  supply  the  want  of  this  aver- 
ment by  specific  averments  showing  the  degree  of  care  ac- 
tually exercised  by  the  appellee. 

Citation  of  authority  is  hardly  necessary  that  in  actions 
of  this  character,  in  this  State,  the  complaint  must  1show  a 
case  of  unmixed  negligence  upon  the  part  of  the  defendant. 
It  must  affirmatively  appear  from  its  averments  that  the  in- 
jured party  was  himself  without  fault.  This  may  be  shown 
by  the  simple  general  averment  that  he  was  without  fault, 
or  there  may  be  such  statement  of  facts,  without  any  such 
general  averment,  as  will  be  sufficient.  It  is,  however,  es- 
sential that  it  be  clearly  shown  that  the  injured  party  was 
free  from  contributory  negligence.  Louisville,  etc.,  R.  W. 
Co.  v.  Lockridge,  93  Ind.  191 ;  Riest  v.  City  of  Goshen,  42 
Ind.  339;  Pennsylvania  Co.  v.  Oalleniine,  77  Ind.  322,  and 
a  large  number  of  other  cases. 

Long  usage  and  authority  have  sanctioned  the  use  of  the 
general  averment  that  the  party  was  without  fault  as  suffi- 
cient, unless  specific  averments  in  the  pleading  show  affirm- 
tively  that  he  was,  nevertheless,  without  fault.     Not  only 
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has  it  Beep  held  sufficient,  but  that,  as  a  rule,  it  is  the  best 
formula  for  the  expression  of  that  fact. 

In  OAto,  etc.,  R.  W.  Go.  v.  Walker,  113  Ind.  196  (198), 
the  court  uses  this  language :  "  It  is  evident  that  any  other 
rule  would  be  practically  incapable  of  enforcement,  for  a 
negative  fact  can  seldom  be  alleged  except  generally  and  by 
way  of  denial,  since  any  other  course  would  require  a  pro- 
cess of  exclusion  and  elimination  that  would  lead  to  an  al- 
most endless  pleading.  If  the  specific  facts  absolving  the 
plaintiff  from  fault  must  be  pleaded,  then  it  would  be  nec- 
essary to  enumerate  every  fact  that  might  be  considered  §s 
tending  to  charge  him  with  fault,  and  negative  its  existence. 
In  some  cases  this  process  of  enumeration  and  exclusion 
would  be  practically  impossible ;  in  others  it  would  lead  to 
a  prolixity  of  pleading  that  would  do  no  good,  but  would 
produce  uncertainty  and  confusion." 

The  language  above  quoted  finds  a  forcible  illustration  in 
the  case  at  bar ;  not  that  the  complaint  is  prolix,  but  that 
the  pleader,  possibly  in  the  effort  to  avoid  prolixity,  has 
failed  to  specify  and  negative  several  particulars  in  which 
the  plaintiff  may  have  been  at  fault,  notwithstanding  all 
that  is  averred. 

We  deem  it  unnecessary  to  quote  the  complaint,  as  its  de- 
fects are  patent. 

Several  other  questions  are  presented  by  the  record  and 
discussed.  The  principal  and  most  important  relate  to  the 
weight  and  interpretation  to  be  given  to  the  evidence  in  cer- 
tain particulars,  bearing  upon  the  duties,  relative  and  abso- 
lute, resting  upon  both  the  appellant  and  the  appellee. 

The  complaint  charges  that  the  appellee's  injuries  were 
caused  by  certain  defects  in  a  car,  transferred  from  another 
railroad  to  the  appellant,  and  which  he  was,  when  injured, 
in  the  act  of  placing  in  his  own  train.  He  insists  that  under 
the  circumstances  the  appellant  was  negligent  in  not  having 
the  car  inspected  before  requiring  him  to  place  it  in  his  train, 
and  that  such  inspection  would  have  disclosed  its  defective 
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character.  The  appellant  insists  that  under  the  circum- 
stances no  duty  of  inspection  rested  upon  it ;  but,  if  such  in- 
spection was  necessary,  the  rules  of  the  company  cast  that 
duty  upon  the  appellee,  and  that  the  failure  to  make  the  in- 
spection, if  negligent,  was  his  own  negligence. 

The  defective  character  of  the  complaint  requires  a  reversal 
of  the  judgment  and  a  reformation  of  the  issues,  from  the 
complaint  up.  It  is  of  course  impossible  for  us  to  anticipate 
what  changes  in  the  issues,  and,  inconsequence,  what  changes 
in  the  evidence,  may  be  the  result.  Except  in  a  general  way, 
these  questions  may  not  arise  upon  a  new  trial,  and  we  do 
not  therefore  deem  it  necessary  to  say  more  than  that,  so  far 
as  concerns  the  duty  of  a  railroad  company  to  inspect  foreign 
cars  tendered  it  by  another  company  for  transportation  over 
its  own  lines,  that  question  has  been  several  times  consid- 
ered by  this  court,  the  latest  case  being  that  of  Chicago,  etc., 
R.  W.  Go.  v.  Fry,  131  Ind.  319.  We  as  yet  see  no  reason 
to  change  the  opinions  there  expressed. 

If,  by  the  rules  of  the  company,  known  to  the  appellee, 
the  duty  of  making  such  inspection  was  in  feet  cast  upon 
him,  it  is  manifest  that  he  can  not  recover  for  injuries  caused 
simply  by  a  failure  to  make  the  inspection.  The  negligence 
in  such  case  would  be  his  own. 

Judgment  reversed,  with  instructions  to  the  Allen  Circuit 
Court  to  grant  a  new  trial,  and  sustain  the  demurrer  to  the 
second  paragraph  of  complaint. 

Filed  May  23,  1892. 
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No.  16,786. 

Abtman,  Subveyob,  v.  Wynkoop  bt  al. 

Drjjnaqk. — Drain  Partially  Constructed. — Duty  of  County  Surveyor  to  Keep 
«»  Repair. — When  a  drain  was  constructed  as  far  as  it  was  constructed 
under  the  act  of  March  9, 1875,  it  was  the  duty  of  the  county  surveyor 
(Section  1193,  Elliott  Supp.)  to  have  the  portion  constructed  kept  in 
repair,  and  jurisdiction  was  conferred  upon  him  to  do  so.  The  propri- 
ety of  making  such  repairs  having  been  committed  to  his  discretion, 
his  decision  was  final. 

From  the  Jay  Circuit  Court. 

0.  P.  Mohan,  for  appellant. 

8.  M.  Ralston  and  M.  Keefe,  for  appellees. 

Miller,  J. — This  was  an  appeal  from  an  assessment 
made  by  a  county  surveyor  for  the  repair  of  a  public  drain, 
to  the  circuit  court. 

At  the  request  of  the  parties  the  court  found  the  facts 
specially,  and  stated  its  conclusions  of  law  upon  them. 

The  assignment  of  error  is,  that  the  court  erred  in  its  con* 
elusions  of  law  on  the  findings. 

A  synopsis  of  so  much  of  the  finding  as  we  deem  neces- 
sary to  present  the  question  of  law  discussed  is  as  follows : 

That  on  the  13th  day  of  June,  1881,  a  petition  was  filed 
in  the  auditor's  office  of  Boone  county  for  the  location  and 
construction  of  a  public  drain ;  that  such  proceedings  were 
had  in  the  commissioners'  court  as  that  viewers  were  ap- 
pointed and  a  report  made  in  favor  of  the  utility  of  the  im- 
provement, and  an  assessment  made  upon  the  lands  benefited ; 
that  on  the  6th  day  of  September,  1881,  the  board  approved 
the  report,  and  ordered  the  ditch  or  drain  established  and 
constructed,  the  proposed  drain  being  of  the  total  length  of 
6,110  feet,  divided  into  61.10  stations  of  100  feet  each ;  that 
the  drain  was  fully  constructed  from  stake  No.  61.10,  at  the 
Vol.  132.— 2 
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mouth  of  said  drain,  to  stake  No.  19,  being  4,210  feet  of  the 
lower  end  of  said  drain ;  that  from  stake  No.  19  to  stake 
No.  8,  being  1,100  feet  of  the  drain,  the  same  never  was 
constructed ;  that  from  stake  No.  8  to  stake  No.  0,  said  drain 
was  tiled  and  was  fully  constructed  and  completed ;  that  the 
county  surveyor,  having  been  notified  that  the  ditch  was  in 
need  of  repairs,  caused  the  same  to  be  repaired,  beginning 
at  stake  No.  19  and  repairing  the  same  to  its  full  dimensions, 
as  originally  constructed,  to  stake  No.  61.10,  and  the  cost  of 
making  the  repairs  was  paid  out  of  the  county  treasury.  The 
assessment  appealed  from  was  made  to  reimburse  the  county 
treasurer  for  this  expenditure. 

As  conclusions  of  law  from  these  facts  the  court  found  : 

1st.  That  if  the  surveyor  was  authorized  to  make  any  as- 
sessment against  the  lands  assessed  for  the  construction  of 
the  drain,  the  assessment  made  by  him  against  the  lands  of 
the  plaintiffs  was  properly  made,  and  for  the  proper  amounts, 
and  that  the  assessment  so  made  should  be  confirmed  by  the 
court. 

2d.  That  said  drain  having  never  been  constructed,  the 
surveyor  had  no  jurisdiction  or  authority  to  repair  the  same, 
and,  therefore,  the  assessments  against  the  lands  of  the  plaint- 
iffs for  such  repairs  were  unlawful  and  void,  and  ought  to  be 
set  aside. 

The  question  involved  is  a  question  of  jurisdiction. 

The  appellee  contends  that  until  a  drain  is  fully  and  final- 
ly completed,  and  the  commissioner  charged  with  its  con- 
struction has  made  report  of  its  completion,  the  jurisdiction 
of  the  court  ordering  the  work  is  exclusive,  and,  therefore, 
that  until  that  time  a  county  surveyor  has  no  jurisdiction  to 
have  it  repaired. 

The  appellant  contends  that  when  a  specific  portion  of  a 
drain  has  been  fully  completed,  it  is  made  the  duty  of  a 
county  surveyor  to  have  it  kept  in  repair,  as  commanded  in 
section  1193,  Elliott  Supp. 
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The  original  petition  for  the  construction  of  this  drain 
was  filed  June  13th,  1881,  in  the  auditor's  office,  and  the 
improvement  was  ordered  and  the  original  assessment  made 
by  order  of  the  board  of  commissioners.  It  thus  appears 
that  the  drain  was  not  constructed  under  the  circuit  court 
act  of  April  8th,  1881,  section  4273,  R.  S.  1881,  nor  un- 
der the  act  of  April  21st,  1881,  section  4285,  R.  S.  1881, 
for  that  act  was  not  in  force  until  September  19th,  1881. 
From  the  language  used  in  the  special  finding  of  facts  de- 
scriptive of  the  proceedings  and  order  of  the  board  of  com- 
missioners, we  are  convinced  that  the  original  drain  was 
constructed,  so  far  as  it  was  constructed,  under  the  act  of 
March  9th,  1875,  Acts  of  1875,  p.  97. 

This  act  differed  in  many  respects  from  the  subsequent 
enactment.  One  important  difference  affecting  this  case  is 
that  under  the  act  of  1875  drains  were  not  constructed  un- 
der the  supervision  of  any  officer  or  persons  appointed  by 
the  board  of  commissioners  ordering  their  establishment. 

Assuming,  but  by  no  means  deciding,  that  the  circuit  and 
commissioners'  courts  have,  as  claimed  by  appellees,  exclu- 
sive jurisdiction  of  the  construction  of  public  drains  con- 
structed under  the  acts  of  1881  and  1883,  so  as  to  prevent  a 
county  surveyor  from  having  completed  portions  of  an  un- 
finished drain  cleaned  out  and  kept  in  repair,  no  such  con- 
flict exists  when  the  drain  has  been  constructed  under  the 
act  of  1875. 

The  drain  having  been  constructed  for  the  purpose  of 
drainage,  under  a  public  law,  section  1193,  Elliott  Supp.,  made 
it  the  duty  of*  and  conferred  jurisdiction  upon  the  county 
surveyor  to  have  it  kept  in  repair.  The  propriety  of  mak- 
ing the  repairs  having  been  committed  to  his  discretion,  his 
decision  was  final.  Markley  v.  Rudy,  115  Ind.  533;  Kirk- 
pairick  v.  Taylor,  118  Ind.  329;  Zigler  v.  Menges,  121  Ind. 
99 ;  Amo88  v.  Lassell,  122  Ind.  36 ;  Bunnell  v.  Peet>  124  Ind. 
436;  Taylor  v.  Brown,  127  Ind.  293. 
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The  judgment  is  reversed,  with  instructions  to  the  court 
to  restate  its  conclusions  of  law,  and  render  judgment  in  ac- 
cordance with  the  opinion. 

Filed  May  24, 1892. 
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Gsavsl  *Roai)B.— Construction  of.— What  Dote  Not  Disqualify  Engineer. — 
The  fact  that  the  person  appointed  as  engineer  and  surveyor  for  the 
location  and  construction  of  a  free  gravel  road  was  the  owner  of  real 
estate  within  the  limits  assessable  for  the  construction  of  said  road, 
and  which  was  reported  as  benefited,  and  was  a  brother-in-law  of  one 
who  also  owned  lands  within  the  limits  assessable  for  the  road,  and 
which  was  reported  as  benefited,  did  not  disqualify  him  from  serving 
in  that  capacity.  The  statutes  of  this  State  do  not  provide  that  the 
engineer  shall  be  either  disinterested  or  a  freeholder,  or  even  a  resident 
of  the  county,  but  simply  that  he  shall  be  a  competent  engineer.  The 
engineer  is  not  a  member  of  the  board  of  viewers,  and  has  nothing  to 
do  with  the  assessments  to  be  made. 

From  the  Grant  Circuit  Court. 

J.  T.  Strange,  E.  A.  Huffman,  A.  Baker  and  K  Daniels, 
for  appellants. 

W.  H.  Charlea,  for  appellees. 

Olds,  J. — This  action  was  commenced  by  the  appellees 
and  others  filing  their  petitions  with  the  board  of  commis- 
sioners of  Grant  county,  Indiana,  asking  for  the  location 
and  construction  of  a  free  gravel  road.  The  petition  was 
presented  to  the  board  on  the  12th  day  of  June,  1889.  On 
said  day  fourteen  of  the  petitioners  withdrew  their  names 
from  the  petition ;  afterwards  some  others  withdrew  their 
names.  On  said  day  the  appellants  appeared  before  said 
board,  and  presented  their  objections  in  writing  to  the  ap- 
pointment of  Simon  P.  Burley  as  engineer  and  surveyor  on 
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said  road  on  account  of  his  interest  and  relationship  within 
the  degree  prohibited  by  law,  and  thereupon  said  board  ap- 
pointed two  viewers,  and  over  the  objection  of  the  appel- 
lants appointed  said  Simon  P.  Burley  as  engineer  and  sur- 
veyor on  said  road. 

At  the  September  term,  1889,  of  said  board  of  commis- 
sioners the  said  viewers  and  engineer  made  to  said  board 
their  report,  and  thereupon  the  appellants  moved  in  writing 
to  reject  and  dismiss  said  report  for  the  reason  that  the  en- 
gineer, Burley,  was  the  owner  of  real  estate  within  the  lim- 
its assessable  for  the  construction  of  said  road,  and  which  is 
reported  as  benefited  and  ought  to  be  assessed,  and  for  the 
further  reason  that  he  was  a  brother-in-law  of  John  Hurt- 
soch,  who  also  owns  lands  within  the  limits  assessable  for 
the  road,  and  which  is  reported  as  benefited  and  described  in 
the  report;  that  these  disqualifications  existed  at  the  time 
said  Burley  was  appointed.  The  board  overruled  said  mo- 
tion, approved  the  report,  ordered  the  construction  of  the 
improvement,  and  appointed  said  Simon  P.  Burley  superin- 
tendent, and  appointed  a  commmiUee  to  apportion  the  cost 
of  construction,  and  thereupon  the  appellants  appealed  said 

"  cause  to  the  circuit  court. 

« 

In  the  circuit  court  there  was  a  trial  by  the  court  without 
the  intervention  of  a  jury,  and  on  proper  request  the  court 
made  a  special  finding  of  facts  and  stated  its  conclusions  of 
law.  The  court  found  that  the  said  Burley  owned  land  which 
will  be  affected  by  the  making  of  the  gravel  road,  that  he 
was  a  brother-in-law  of  John  Hurtsoch  who  also  owned 
land  which  will  be  benefited  by  the  construction  of  the  road, 
and  that  appellants  objected  to  the  appointment  of  Burley, 
and  that  they  made  a  motion  to  reject  and  dismiss  the  report 
when  the  same  was  filed,  as  hereinbefore  stated,  and  that  said 
Burley  also  signed  the  petition  for  the  road,  and  stated  con- 
clusions of  law  in  favor  of  the  appellees.  Appellants  ex- 
cepted to  the  conclusions  of  law,  and  prosecute  this  appeal. 

The  question  presented  involves  the  construction  of  the 
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statute  providing  for  the  appointment  of  viewers  and  an 
engineer  or  surveyor  by  the  board  of  commissioners  on  the 
filing  of  a  petition  for  the  construction  of  a  gravel  road. 

It  is  contended  on  the  part  of  the  appellants  that  the  en- 
gineer becomes  one  of  the  board  of  viewers,  and  that  his 
duties  are  judicial,  and,  therefore,  Burley  was  incompetent  to 
act  on  account  of  his  interest  and  relationship  to  one  of  the 
land-owners  whose  land  was  affected  by  the  construction  of 
the  road,  and  objection  having  been  made  to  his  appoint- 
ment at  the  proper  time,  it  was  error  to  appoint  him  over 
such  objection,  and  that  the  report  should  have  been  rejected 
and  dismissed  on  the  motion  of  the  appellants. 

The  appellees  admit  that  if  the  engineer  becomes  one  of 
the  board  of  viewers,  his  duties  are  judicial,  and  the  court 
erred,  and  the  judgment  must  be  reversed,  but  they  con- 
tend *that  he  is  not  a  member  of  the  board  of  viewers,  and 
his  duties  are  not  judicial,  and  that  such  engineer  is  not  re- 
quired to  be  disinterested ;  that  he  has  nothing  to  do  in  de- 
termining the  property  benefited,  and  that  the  statute  does 
not  contemplate  that  such  engineer  should  be  a  disinterested 
person,  but  only  a  competent  engineer. 

The  statute  (section  5092,  B.  S.  1881)  provides  that  upon 
presentation  of  the  petition  and  the  filing  of  a  bond,  the 
board  of  commissioners  shall  appoint  three  disinterested  free* 
holders  of  the  county  as  viewers,  and  a  competent  surveyor 
or  engineer,  to  proceed  upon  a  day  to  be  named  by  the  com- 
missioners to  examine,  view,  lay  out,  or  straighten  said  road 
as  in  their  opinion  public  convenience  and  utility  require. 

Section  5093  provides  that  said  viewers  and  engineer  shall 
meet  at  the  time  and  place  specified,  and  take  an  oath  to  dis- 
charge the  duties  of  their  appointment  respectively,  and  that 
they  shall  select  two  chain  carriers  and  one  marker,  and  pro- 
ceed to  do  the  things  required  of  them  by  the  statute,  includ- 
ing the  assessment  of  damages.  This  section  then  pro- 
vides that  the  viewers  shall  not  be  required  to  assess  damage 
to  any  person  or  persons  except  minors,  etc.,  unless  the  owner 
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or  owners  thereof,  or  their  agents,  shall  have  filed  a  written  ap- 
plication with  said  viewers,  giving  a  description  of  the  prem- 
ises on  which  damages  are  claimed  by  them,  within  ten  days  af- 
ter the  completion  of  the  survey  of  said  road  by  said  viewers. 

The  first  part  of  section  5094  requires  the  viewers  and 
engineer  to  make  report  to  the  commissioners  at  their  next 
regular  session,  stating  what  the  report  shall  show.  In  the 
latter  clause  of  the  section  it  is  provided  that  where  lands 
are  liable  to  be  assessed  under  the  act  for  the  construction 
of  two  or  more  roads,  the  viewers  shall  take  into  consider- 
ation that  fact  in  assessing  benefits. 

While  these  sections  do  not  point  out  with  clearness  the 
respective  duties  of  the  viewers  and  the  engineer,  yet  when 
they  are  all  read  and  construed  together,  the  intent  of  the 
Legislature  is  reasonably  certain.  In  every  instance  where 
they  speak  of  an  assessment  separate  from  the  other  duties, 
they  speak  of  the  viewers  alone.  The  oath  indicates  that 
they  have  separate  duties,  for  it  requires  them  to  take  an  oath 
that  they  will  discharge  the  duties  of  their  appointment  re- 
spectively. 

In  section  5093,  it  is  provided  that  such  viewers  shall  not 
be  required  to  assess  damages  to  any  person  except  in  cer- 
tain cases.  The  written  application  for  damages  is  required 
to  be  filed  with  the  viewers  within  ten  days  after  the  com- 
pletion of  the  survey  by  the  viewers. 

In  the  latter  part  of  section  5094,  it  is  provided  that  the 
viewers,  in  assessing  benefits,  shall  take  into  consideration 
the  fact  that  the  land  is  liable  to  be  assessed  for  other  roads. 
It  is  provided  that  the  viewers  appointed  shall  be  disinter- 
ested freeholders  of  the  county,  and  that  a  competent  sur- 
veyor or  engineer  shall  be  appointed. 

It  is  clear,  as  it  seems  to  us,  that  the  assessment  shall  be 
made  by  the  viewers  alone. 

It  is  not  provided  that  the  engineer  shall  be  either  disin- 
terested or  a  freeholder,  or  even  a  resident  of  the  county, 
but  he  shall  be  a  competent  surveyor  or  engineer.     It  is 
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manifest  that  the  purpose  of  the  appointment  of  an  engineer 
is  to  have  a  skilled  person  to  aid  the  viewers  in  laying  out 
the  road  and  estimating  the  costs  of  construction,  to  aid  the 
viewers  in  the  discharge  of  their  duties,  and  he  is  required 
to  take  an  oath  that  he  will  faithfully  discharge  his  duties, 
and  the  feet  that  he  is  to  join  in  the  report  does  not  make  him 
an  appraiser  of  the  benefits  or  an  assessor  of  the  damages. 
The  viewers  who  are  to  assess  benefits  and  damages  must  be 
disinterested  freeholders  of  the  county,  men  who  would  have 
a  knowledge  of  the  value  ef  land  and  the  effect  upon  it  by 
the  construction  of  the  road,  but,  in  the  selection  of  a  sur- 
veyor or  engineer,  he  is  chosen  by  reason  of  his  competency 
and  knowledge  in  that  line  of  duty.  The  appointment  of  a 
surveyor  is  to  aid  the  viewers  in  the  location  and  estimation 
of  the  work  to  be  done  and  improvement  to  be  made.  The 
fact  that  the  board  is  to  appoint  a  competent  surveyor  or  en- 
gineer carries  with  it  an  implication  that  his  duties  are  that 
of  a  surveyor  or  engineer. 

The  assessments  of  benefits  or  damages  to  the  lands  of 
Burley,  and  the  lands  of  his  brother-in-law,  were  to  be  made 
by  the  viewers.  The  duties  of  Burley  were  that  of  a  sur- 
veyor and  engineer  in  aid  of  the  viewers  in  the  discharge  of 
their  duties,  and  not  that  of  a  viewer  or  appraiser  of  bene- 
fits or  damages.  It  being  the  duty  of  the  engineer  to  aid 
in  the  location  of  the  work  and  making  estimates  of  the 
costs,  he  is  required  to  join  with  the  viewers  in  their  report. 
In  this  case  the  report  does  not  show  that  Burley  took  any 
part  in  viewing  the  land  and  assessing  benefits  and  damages, 
but  on  the  contrary  he  makes  a  separate  statement  showing 
that  he,  in  connection  with  viewers,  did  lay  out  the  road, 
giving  his  estimate  of  the  costs  of  grading,  making  cuts  and 
fills,  culverts,  bridges,  and  grading  the  road,  which  is  filed 
with  and  is  a  part  of  the  viewers'  report. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  May  19, 1892. 
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Clark  v.  Clark.  \fx   * 

Wnx.— Aefion  U*d*r.—Hv*a*d  cmd  Wift.— Where  a  wife  diet  testate, 
"•^■g  provision  in  her  will  for  her  husband,  the  husband  may  elect 
to  take  under  the  will  or  under  the  law,  but  oan  not  take  under  both; 
and  when  he  elects  to  take  under  the  one,  he  divests  himself  of  his  rights 
under  the  other. 

Vkbdict.— SfcmM  Home  BemmabU  Oonttructvm.—Tielnical  Dtfetta.— A  ver- 
dict, however  informal,  is  good  if  the  court  can  understand  it.  It  is  to 
have  a  reasonable  intendment,  and  to  receive  a  reasonable  construction! 
and  is  not  to  be  avoided  unless  from  necessity,  and,  if  rendered  upon 
substantial  issues  of  fact,  should  not  be  disregarded  on  account  of  mere 
technical  defects. 

From  the  Elkhart  Circuit  Court. 

H.  C.  Dodge  and  J.  B.  Dodge,  for  appellant. 
J.  H.  State  and  L.  Chamberlain,  for  appellee. 

Coffey,  J. — This  was  an  action  for  the  partition  of  real 
estate.  The  oomplaint  is  in  the  usual  form.  The  appellee 
answered,  in  substance,  that  Ruth  Clark,  who  was  the  moth- 
er of  the  appellee,  died  testate,  devising  the  land  in  dispute 
to  David  J.  Clark,  her  husband,  for  life,  with  remainder 
over  in  fee  to  the  appellee ;  that  said  David  elected  to  take 
under  the  will,  and  departed  this  life  on  the  19th  day  of  May, 
1889,  whereby  the  appellee  became  the  owner  in  fee  of  the 
whole  of  the  land. 

The  appellant  replied  by  general  denial. 

The  cause  was  tried  by  jury,  resulting  in  a  special  verdict, 
upon  which  the  court  rendered  judgment  for  the  appellee. 

The  court  did  not  err,  in  our  opinion,  in  overruling  a  de- 
murrer to  the  answer. 

It  is  true  that  under  the  provisions  of  section  2485,  B.  8. 
1881,  the  husband,  at  the  death  of  his  wife,  takes  one-third 
in  fee  of  the  land  of  which  she  died  seized,  whether  she  died 
testate  or  intestate;  but  where  the  wife  leaves  a  will,  mak- 
ing provision  for  the  husband  inconsistent  with   his  rights 
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under  the  law,  no  valid  reason  can  be  assigned,  in  onr  opin- 
ion, why  he  may  not  elect  to  abandon  his  rights  under  the 
law,  and  take  in  lieu  thereof  the  provisions  made  for  him  by 
the  will. 

To  deny  this  right  renders  it  impossible  for  the  wife  to 
make  a  provision  for  the  husband  in  lieu  of  his  legal  right, 
however  advantageous  to  him  it  may  be,  for  it  will  not  be 
contended  that  if  a  provision  is  made  in  lieu  of  his  legal 
rights  that  he  may  take  both. 

Such  a  contention  would  be  in  the  face  of  all  the  authori- 
ties by  which  wills  are  construed  and  enforced. 

The  case  CPHara  v.  Stone,  48  Ind.  417,  is  not  in  point 
here  for  the  plain  reason  that  the  wife  in  that  case  made  no 
provision  in  her  will  for  the  husband,  and  he  was  not  under 
the  necessity  of  making  an  election.  In  this  case,  however, 
the  will  of  Mrs.  Clark  devises  the  fee  of  the  whole  of  the 
land  owned  by  her  at  the  time  of  his  death  to  the  appellee, 
and  carves  out  a  life  estate  for  her  husband,  David  J.  Clark. 

This  is  inconsistent  with  the  rights  of  the  husband  under 
the  law.  He  could  not  take  one-third  in  fee  and  the  remain- 
der for  life.      Wright  v.  Jones,  105  Ind.  17. 

We  think,  therefore,  that  if  he  elected  to  take  the  provis- 
ions made  for  him  under  the  will  of  his  wife,  he  divested 
himself  of  his  statutory  rights,  and  upon  his  death  there  was 
nothing  to  descend  to  the  appellant,  his  grandson. 

It  is  true  that  the  verdict  in  this  case  is  somewhat  vague 
and  uncertain,  but  the  fair  inference  to  be  drawn  from  its 
language  is  that  David  J.  Clark  elected  to  take  under  the 
will  of  his  deceased  wife.  This  was  the  vital  issue  between 
the  parties.  A  verdict,  however  informal,  is  good  if  the 
court  can  understand  it.  It  is  to  have  a  reasonable  intend- 
ment, and  to  receive  a  reasonable  construction,  and  is  not  to 
be  avoided  unless  from  necessity.  If  rendered  upon  sub- 
stantial issues  of  fact,  presented  by  the  pleadings,  it  should 
not  be  disregarded  on  account  of  mere  technical  defects. 
Daniels  v.  MoOinnis,  97  Ind.  549. 
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Under  this  rule  the  verdict  before  <us  was  sufficient  to  au- 
thorize a  judgment  for  the  appellee. 

It  may  well  be  doubted  as  to  whether  evidence  of  the 
mental  condition  of  David  J.  Clark  was  admissible  under 
the  issues  in  this  cause.  At  all  events  the  court  did  not  err 
in  the  matter  of  which  the  appellant  complains. 

There  is  no  error  in  the  record  for  which  the  judgment  of 
the  circuit  court  should  be  reversed. 

Judgment  affirmed. 

Filed  May  23, 1892. 


No.  15,359. 

The  Boabd  of  Commissioners  of  Hamilton  County  v.    !m  523 

Newlin  et  al. 

Gravel  Road. — Construction  of. — Extra  Services  Rendered  by  Contractor. — 
Liability  of  County  Commissioners  for. — Where  a  board  of  county  commis- 
sioners entered  into  a  contract  with  the  appellees  to  construct  a  free 
gravel  road,  and  the  work  was  completed  according  to  the  contract, 
but  during  its  progress  the  appellees,  at  the  request  of  the  board,  per- 
formed extra  services  not  embraced  in  the  contract,  the  extra  work  be- 
ing  required  by  reason  of  changes  made  by  the  board  and  its  engineer, 
an  action  may  be  maintained  against  the  board  for  the  value  of  such 
extra  services.    Board,  etc.,  v.  Fahlor,  114  Ind.  176,  distinguished. 

Saioc — Evidence. — Acceptance  of  Work  by  Engineer. — It  was  proper  for  the 
appellees  to  prove  that  the  engineer  had  accepted  the  road,  since  the 
contract  provided  for  its  acceptance  by  him,  and  his  certificate  was  com- 
petent evidence  of  acceptance. 

Coktbact.— Recovery  Under  Written  and  Oral  Contract*.-— Where  work  is 
done  in  part  under  a  written  contract  and  in  part  under  an  oral  one, 
the  recovery  may  be  upon  the  written  contract  as  to  the  part  of  the 
work  under  it,  and  for  the  part  done  under  the  verbal  contract  the  re- 
covery may  be  upon  that  contract. 

Verdict. — General. — Anmoers  to  Interrogatories. — A  party  is  not  entitled  to 
judgment  on  the  answers  to  special  interrogatories  unless  there  is  an 
irreconcilable  conflict  between  the  general  verdict  and  the  answers.  The 
fact  or  facts  must  overthrow  the  general  verdict,  or  the  judgment  must 
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be  given  upon  it,  for  the  'reason  that  mere  conclusion*  of  law  are  in- 
effective. 

From  the  Hamilton  Circuit  Court. 

T.  J.  Kane,  T.  P.  Davis  and  W.  F.  Christian,  for  ap- 
pellant. 

O.  Shirts  and  M.  Vestal,  for  appellees. 

Elliott,  J. — The  appellees  allege  in  the  first  paragraph 
of  their  complaint  that  they  entered  into  a  contract  with  the 
appellant  to  construct  a  free  gravel  road ;  that  they  per- 
formed their  part  of  the  contract,  and  estimates  were  duly 
issued  to  them  by  the  engineer ;  that  the  appellant  issued 
and  sold  bonds  to  secure  funds  to  pay  the  cost  of  construct- 
ing the  road ;  that  it  has  the  avails  of  the  sale  of  bonds  in 
its  hands.  The  second  paragraph  contains  substantially  the 
same  allegations  as  those  we  have  outlined,  but  it  also  con- 
tains additional  averments.  The  substance  of  the  additional 
averments  is  this :  That  the  plaintiffs  completed  the  work 
according  to  the  contract  and  to  the  satisfaction  of  the  en- 
gineer ;  that  in  peforming  the  work,  and  at  the  request  of  the 
engineer  and  of  the  appellant,  the  plaintiffs  performed  extra 
services  not  embraced  in  the  contract ;  that  the  extra  work 
was  required  by  changes  made  by  the  appellant  and  its  en- 
gineer. The  items  of  the  extra  work  are  fully  and  specific- 
ally set  forth. 

The  second  paragraph  of  the  complaint  is  assailed  upon 
the  ground  that  the  board  of  commissioners  had  no  author- 
ity to  change  the  contract.  We  regard  it  as  exceedingly 
doubtful  whether,  in  any  case,  the  board,  having  ordered  and 
required  a  change  in  a  contract,  is  in  a  situation  to  defeat  a 
contractor  who  has  obeyed  its  orders  and  requirements.  It 
certainly  can  not  be  permitted  in  such  a  case  as  this  to  repu- 
diate its  own  acts  at  the  expense  of  the  contractor  who  has 
done  what  it  exacted  of  him  and  what  its  engineer  reqaired. 
Whether  there  could  be  an  entire  or  radical  change  of  the 
contract  or  a  complete  departure  from  it  is  not  here  the 
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question,  for  the  complaint  avers  that  the  work  contracted 
for  was  performed  according  to  the  contract,  so  that  the  only 
question  is  as  to  the  right  to  compensation  for  extra  work. 
It  has  been  held  that,  even  where*  cost  of  an  improvement  is 
to  be  paid  directly  by  property  owners,  the  municipal  au- 
thorities have  some  discretion  as  to  directing  changes  in  the 
contract  or  in  the  mode  of  doing  the  work,  and,  as  shown  in 
the  cases  referred  to,  this  discretion  must  necessarily  exist 
or  the  work  may  become  utterly  valueless  because  of  some 
unforeseen  cause.  Sims  v.  Hines,  121  Ind.  534,  and  cases 
cited ;  Board,  etc.,  v.  Silvers,  22  Ind.  491 ;  Boss  v.  Stackhouse, 
114  Ind.  200  (203).  See  authorities  cited  in  Elliott  Roads 
and  Streets,  414.  There  are,  however,  statutory  provisions 
bearing  directly  upon  this  question,  and  it  has  been  repeat- 
edly held  that  under  these  provisions  extra  work  may  be  paid 
for  in  cases  where  it  becomes  necessary  and  is  properly  ordered. 
Board,  etc.,  v.  Fallen,  111  Ind.  410;  Spidell  v.  Johnson,  128 
Ind.  235 ;  Martin  v.  Need,  125  Ind.  547,  555 ;  Rogers  v.  Voor- 
hees,  124  Ind.  469,  471 ;  Board,  etc.,  v.  Fallen,  118  Ind.  158 ; 
Board,  etc.,  v.  Hill,  115  Ind.  316;  Board,  etc.,  v.  Fahlor, 
114  Ind.  176. 

It  is  true,  as  has  been  often  affirmed  by  our  decisions,  that 
the  claim  of  the  contractor  does  not  constitute  a  general  debt 
of  the  county.  Strieb  v.  Cox,  111  Ind.  299 ;  Vigo  Tp.  v.  Board, 
etc.,  Ill  Ind.  170;  Spidell  v.  Johnson,  supra. 

But  while  this  is  true,  it  is  also  true  that  where  the  con- 
tractor shows  that  the  board  made  a  contract  with  him, 
that  he  performed  his  part  of  the  contract,  and  that  the 
board  refused  payment  of  the  sum  due,  a  prima- facie  case  is 
stated.  Board,  etc.,  v.  Hill,  supra.  The  board  is  an  imme- 
diate party  to  the  contract,  and  as  such  may  be  sued  for  a 
breach,  and  all  that  is  incumbent  on  the  plaintiff  to  do  is  to 
state  such  facts  as  constitute  a  cause  of  action  upon  the  con- 
tract. If  there  is  any  defence,  it  must  be  affirmatively 
pleaded. 

We  have  no  such  question  concerning  notice  as  was  pre- 
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sented  in  Board,  etc.,  v.  Fahlor,  supra,  for  here  the  action  is 
upon  the  contract  against  one  of  the  contracting  parties, 
while  in  that  case  the  proceeding  was  one  in  which  it  was 
sought  to  enforce  an  assessment  against  the  land-owner. 

The  appellant  asserts  that  the  trial  court  erred  in  denying 
its  motion  for  judgment  upon  the  answers  returned  by  the 
jury  to  interrogatories.  It  is  well  settled  that  a  party  is  not 
entitled  to  judgment  on  the  answers  to  the  special  interroga- 
tories unless  there  is  an  irreconcilable  conflict  between  the 
general  verdict  and  the  answers.  It  is  also  settled  that,  as 
the  general  verdict  covers  the  entire  issue,  or  issues,  in  the 
case,  judgment  must  go  upon  the  general  verdict  unless  the 
answers  contain  some  fact,  or  facts,  overthrowing  the  gen- 
eral verdict  upon  all  the  material  issues.  Pea  v.  Pea,  35  Ind. 
387 ;  Keating  v.  Voss,  61  Ind.  466.  If,  therefore,  there  is 
no  irreconcilable  conflict  between  the  special  answers  and  tlfe 
general  verdict,  the  motion  of  the  appellant  was  not  well 
taken,  nor  was  it  well  taken  unless  the  facts  stated  overthrow 
the  general  verdict  upon  all  the  material  issues.  We  say  the 
fact,  or  facts,  must  overthrow  the  general  verdict  or  the  judg- 
ment must  be  given  upon  it,  for  the  reason  that  mere  conclu- 
sions of  law  are  ineffective.  Special  facts,  and  not  conclu- 
sions, are  of  controlling  effect.  See  authorities  cited  in 
Elliott's  Appellate  Procedure,  section  651,  note  4 ;  section 
752,  note  4. 

Assuming  for  the  present  (what  we  think  can  not  be  validly 
assumed)  that  both  the  paragraphs  count  on  the  written  con- 
tract entirely,  still  the  general  verdict  must  stand.  The  an- 
swer that  the  appellees  did  "  not  perform  the  work  substan- 
tially according  to  the  contract/'  is  a  conclusion  involving 
matters  of  law,  and  can  not  be  assigned  a  controlling  effect. 
The  specific  answer  that  the  appellees  did  not  construct  the 
road  of  smooth  grade  and  of  the  width  of  twelve  feet  does 
not  necessarily  override  the  general  verdict,  inasmuch  as  it 
may  be  true  that  the  work  was  better  done  than  the  contract 
required,  and  hence  the  general  verdict  is  right,  because  the 
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appellant  suffered  do  injury.  But  if  we  are  wrong  in  this 
statement,  still,  the  general  verdict  can  not  be  regarded  as 
overthrown,  for  if  the  engineer  received  the  work  and  esti- 
mated it,  his  estimate  would  stand  unless  fraud  or  mistake  is 
shown.  McCoy  v.  Able,  131  Ind.  417;  Linville  v.  State,  ex 
rely  130  Ind.  210. 

We  are  satisfied  that  the  whole  theory  of  the  appellant  as 
to  its  right  to  judgment  upon  the  answers  to  interrogatories 
is  wrong,  for  it  proceeds  upon  the  assumption  that  both  par- 
agraphs are  based  upon  the  written  contract.  This  theory 
opposes  the  settled  doctrine  that  where  work  is  done  in  part 
under  a  written  contract  and  in  part  under  an  oral  one,  the 
recovery  may  be  upon  the  written  contract  as  to  the  part  of 
the  work  done  under  it,  and  for  the  part  done  under  the 
verbal  contract  the  recovery  may  be  upon  that  contract. 
Woloott  v.  Yeager,  11  Ind.  84;  Everroadv.  Schwartzkopf,  123 
Ind.  35  (38),  and  cases  cited.  It  is  unnecessary  to  inquire 
or  decide  how  far  the  rule  asserted  in  the  case  last  cited  can 
apply  to  such  a  case  as  this,  for  it  is  sufficient  to  affirm  that, 
whatever  may  be  its  limitations,  it  extends  far  enough  to  au- 
thorize a  recovery  upon  the  contract  set  forth  in  the  second 
paragraph  of  the  complaint.  The  contract  pleaded  shows  a 
legal  liability  for  the  reasonable  value  of  the  work  done  un- 
der it,  and  states  a  prima  facie  cause  of  action.  As  there  is 
a  verbal  contract  clearly  authorizing  a  recovery  for  the  rea- 
sonable value  of  the  extra  work  ordered  and  accepted  by  the 
appellant,  there  was  no  right  to  judgment  upon  the  answers 
against  the  general  verdict,  inasmuch  as  the  answers  do  not 
so  far  cover  all  the  material  issues  as  to  exclude  the  effect 
of  the  general  verdict. 

The  court  did  right  in  permitting  the  appellees  to  intro- 
duce in  evidence  the  certificate  and  estimates  of  the  engineer. 
It  was  proper  for  the  appellees  to  prove  that  the  engineer 
had  accepted  the  work,  since  the  contract  provided  for  its 
acceptance  by  him,  and  his  certificate  was  competent  evi- 
dence of  acceptance. 
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What  we  have  said  in  considering  the  motion  for  judgment 
and  the  complaint  disposes  of  all  the  questions  made  upon 
the  instructions. 

Judgment  affirmed. 

Filed  May  24, 1802. 
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Pleading. — Insane  Person.— Action  by  Guardian  of.—ComplamL — ( 
of  Money. — Money  Had  and  Beeeived. — In  an  action,  by  the  guardian  of  an 
insane  person  against  the  board  of  commissioners  of  a  county,  a  para- 
graph of  complaint  is  sufficient  to  withstand  a  demurrer  which  shows  a 
wrongful  taking  by  a  person  who  was  at  the  time  treasurer  of  the  county, 
of  a  large  sum  of  money  belonging  to  the  plaintiff's  ward,  the  placing 
of  the  same  in  the  county  treasury,  and  a  retention  and  conversion  of 
the  money  by  the  board  of  commissioners.  A  paragraph  for  money 
had  and  received  is  likewise  good  which  alleges  that  the  board  of  com- 
missioners took,  received  and  placed  in  the  county  treasury  money  of 
the  plaintiff's  ward  (the  insanity  of  the  ward  and  the  appointment  of 
the  plaintiff  as  guardian  being  alleged) ;  that  it  has  kept,  and  still 
keeps  and  retains  said  money,  etc.,  and  that  the  board  of  commission- 
ers is  indebted  to  the  appellant  in  the  sum  so  taken,  with  interest 

Taxation. — Property  of  Person  not  Adjudged  Insane. — Notice. —  Validity  of  As* 
sessment. — If  a  person  who  has  not  been  adjudged  insane  owns  property 
subject  to  taxation,  and  notice  is  given  him,  and  the  property  is  assessed 
by  a  proper  officer,  the  assessment  will  at  least  be  prima  facie  valid. 

Same. — Omitted  Property. — Invalid  Assessment. — Recovery  of  Taxes  CdXected. — 
Under  the  tax  law  of  1881  the  auditor  of  a  connty  was  not  authorized 
to  make  assessments  of  omitted  property  for  any  year  or  years  prior  to 
its  passage  or  taking  effect.  Such  a  pretended  assessment  would  be 
void,  and  the  amount  of  taxes  collected  under  it  by  levy  and  sale  could 
be  recovered  back. 

From  the  Vanderburgh  Circuit  Court. 

J.  Browilee  and  W.  H.  Gudgel,  for  appellant. 
C.  H.  Butterfield,  for  appellee. 
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Olds,  J. — This  is  an  action  brought  by  the  appellant, 
Joseph  Hennel,  guardian  of  Joseph  Froman,  an  insane  per- 
son, against  the  appellee,  the  board  of  commissioners  of 
Vanderburgh  county.  The  complaint  is  in  three  para- 
graphs. The  action  was  commenced  before  the  board  of 
commissioners  and  an  appeal  taken  to  the  circuit  court, 
where  a  demurrer  was  sustained  to  each  paragraph  of  the 
complaint  and  judgment  upon  demurrer  in  favor  of  the 
appellee,  and  this  appeal  is  prosecuted  and  the  ruling  of 
the  court  in  sustaining  the  demurrer  to  each  paragraph 
of  complaint  is  assigned  as  error. 

Joseph  From  an  was  adjudged  insane  in  1884,  and  Joseph 
Hennel  was  appointed  his  guardian  in  November,  .1887. 

The  first  paragraph  charges  that  on  the  19th  day  of  No- 
vember, 1883,  while  said  Froman  was  insane,  and  incapa- 
ble of  managing  his  estate,  John  J.  Hays,  who  was  then 
and  there  county  treasurer  of  said  Vanderburgh  county, 
wrongfully  took  possession  of  $1,650  of  the  money  of  the 
said  Froman  and  placed  the  same  in  the  county  treasury 
of  said  county  ;  that  appellee  wrongfully  accepted  and  re- 
ceived said  money  and  converted  the  same  to  its  own  use, 
and  still  retains  and  keeps  the  said  money.  There  are 
some  other  allegations  as  to  interest,  and  as  to  Froman's 
continued  insanity. 

The  second  paragraph  is  for  money  had  and  received, 
alleging  that  the  appellee  took,  received  and  placed  in  the 
county  treasury  $1,650  of  the  money  of  said  Froman,  and 
has  kept  and  still  keeps  and  retains  said  money  so  taken 
from  said  Froman,  and  that  appellee  is  indebted  to  the 
appellant  in  the  sum  so  taken,  with  interest,  $2,150,  for 
money  had  and  received  as  aforesaid.  The  paragraph  also 
contains  averments  as  to  Froman's  insanity,  and  the  ap- 
pointment of  the  appellant  as  his  guardian. 

"We  are  not  favored  with  any  discussion  as  to  the  suffi- 
ciency or  insufficiency  of  these  paragraphs,  except  on  the 
Vol.  132.— 3 
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part  of  counsel  for  appellant,  who  assert  that  the  ruling  of 
the  court  in  sustaining  a  demurred  to  them  is  so  clearly  er- 
roneous that  he  will  not  discuss  the  sufficiency  of  them,  ex- 
cept to  refer  to  one  authority,  which  he  cites,  and  which  has 
but  slight  relevancy  to  the  question. 

We  are  not  informed  on  what  theory  avdemurrer  was  sus- 
tained to  either  of  these  paragraphs.  It  does  not  appear 
that  the  money  was  taken  in  payment  for  any  taxes,  or  that 
the  appellant's  ward  had  any  property  whatever  subject  to 
taxation.  The  first  shows  a  wrongful  taking  by  a  person 
who  was  at  the  time  treasurer  of  the  county,  of  $1,650,  and 
placing  the  amount  in  the  county  treasury,  and  a  retention 
and  conversion  of  the  money  by  the  appellee,  the  board  of 
commissioners.  The  second  is,a  count  for  money  had  and 
received.  These  paragraphs,  on  their  face,  are  sufficient  to 
withstand  a  demurrer,  and  it  was  error  to  sustain  a  demur- 
rer to  either  of  them. 

The  third  paragraph  seeks  to  recover  money  received  by 
appellee  and  applied  in  payment  of  taxes  alleged  to  have 
been  illegally  assessed  against  the  appellant's  ward  and  col- 
lected by  distress  and  sale.  It  is  alleged  that  by  proper 
proceedings  in  the  Vanderburgh  Circuit  Court,  in  1884,  Fro- 
man  was  found  to  be  a  person  of  unsound  mind,  and  incapa- 
ble of  managing  his  own  estate,  and  in  1887  the  appellant 
was  appointed  his  guardian,  and  is  the  only  legal  guardian 
ever  appointed  for  Froman,  and  the  only  person  ever  hav- 
ing authority  to  transact  his  business;  that  from  and  prior 
to  1883,  and  ever  since,  said  Froman  has  been  of  unsound 
mind ;  that  on  the  10th  day  of  November,  1883,  the  auditor 
of  said  county  made  an  unlawful,  illegal  and  wrongful  as- 
sessment of  taxes  against  the  said  Froman,  setting  out  a  list 
and  statement  of  the  assessment  and  tax  as  it  appeared  upon 
the  tax  duplicate,  being  for  each  of  the  years  from  1867  to 
1882  inclusive,  commencing  the  assessment  by  assessing 
$3,500  worth  of  property  and  increasing  the  value  during 
the  years,  closing  with  an  assessment  for  the  last  year,  1882, 
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of  $6,500  of  property,  assessing  in  all,  for  poll  and  other 
tax,  $997.10,  and  adding  interest  to  the  amount  of  $469.94, 
making  a  total  of  $1,467.04. 

It  is  alleged  that  the  duplicate  was  placed  in  the  hands  of 
the  county  treasurer, who  levied  upon  money  to  the  amount  of 
$100  in  gold  and  notes  due  Fro  man  to  the  amount  of  $1,600, 
and  some  interest,  and  that  the  treasurer  sold  and  converted 
the  notes  into  cash  amounting  to  $1,550,  together  with  the 
$100  in  gold,  in  all  $1,650,  which  sum  he  turned  into  the 
county  treasury. 

It  is  alleged  among  other  things  that  the  county  auditor 
had  no  authority  or  power  to  make  assessment  on  property 
for  any  years  prior  to  1881.  It  is  further  alleged  that  Fro- 
man  during  all  this  time  was  insane,  incapable  of  compre- 
hending a  notice  or  protecting  his  rights,  or  appearing  be* 
fore  the  auditor  and  showing  cause  why  such  assessment 
should  not  have  been  made.  There  is  no  averment  show- 
ing that  a  notice  was  not  in  fact  given  by  the  auditor  to 
Froman  in  relation  to  the  making  of  the  assessment,  nor  is 
there  any  averment  that  Froman  did  not  in  fact  own  the 
amount  of  property  assessed  for  taxation,  or  that  the  same 
had  been  duly  assessed  and  the  taxes  paid. 

At  the  time  of  the  assessment  Froman  had  not  been  ad- 
judged insane.  The  property  of  a  person,  though  he  be  in- 
sane, is  liable  to  taxation.  If  a  person  who  has  not  been 
adjudged  insane  owns  property  subject  to  taxation,  and  due 
notice  is  given  him,  and  the  property  is  assessed  by  a  proper 
officer,  the  assessment  will  at  least  be  prima  facie  valid. 

The  assessment  in  this  case  was  made  by  the  auditor  in 
1883,  under  the  tax  law  of  1881.  In  the  case  of  Lang  v.Clapp, 
103  Ind.  17,  the  law  of  1881  (section  6416,,  R.  8.  1881)  was 
held  to  be  only  prospective,  and  did  not  authorize  the  auditor 
to  make  assessments  of  omitted  property  for  any  year  or  years 
prior  to  its  passage  or  taking  effect.  Under  this  construction 
of  the  statute  it  follows  that  the  auditor  had  no  authority  to 
make  the  assessment  on  the  property, which  he  did  for  the  years 


36  SUPEEME  COURT  OF  INDIANA, 


Hennel,  Guardian,  v.  The  Board  of  Commissioners  of  Vanderburgh  Go. 

prior  to  1881,  and  his  pretended  assessment,  having  been  made 
without  authority  of  law,  was  void  and  without  any  legal  ef- 
fect. It  was  held  in  the  case  of  Board,  etc.,  v.  Armstrong, 
91  Ind.  528,  that  where  a  guardian  had  been  duly  called 
upon  by  the  assessor  but  had  not  given  in  the  property 
of  his  wards  for  taxation,  but  fraudulently  kept  the  same 
from  the  assessor,  and  afterwards  the  property  was  placed 
upon  the  tax  duplicate  and  assessed  by  the  treasurer,  the 
taxes  were  justly  and  equitably  due,  and  the  guardian 
having  voluntarily  paid  the  same,  and  afterwards  brought 
suit  to  recover  back  the  amount  so  paid,  he  was  not  entitled 
to  recover  the  same.  This  doctrine  has  been  followed  in 
some  subsequent  cases. 

In  the  case  of  Board,  etc.,  v.  Senn,  117  Ind.  410,  it  was 
held  that  where  the  auditor  increased  the  assessment  on  real 
estate,  he  had  no  such  authority,  and  the  property-owner 
had  a  right  to  have  such  illegal  taxes  refunded. 

In  the  case  of  Donch  v.  Board,  etc.,  4  Ind.  App.  374,  it  was 
held  that  where  the  property-owner  gave  in  to  the  assessor 
certain  notes  and  mortgages  held  and  owned  by  him,  placing 
a  total  value  on  them,  which  the  assessor  adopted,  and  after- 
wards the  auditor  discovering  that  there  appeared  of  record 
mortgages  in  favor  of  such  person  representing  a  larger  sum, 
and  he  added  to  the  property  so  assessed  a  sum  equal  to  the 
difference  between  the  mortgage  indebtedness  as  it  appeared 
of  record  and  the  valuation  fixed  by  the  assessor,  and  ex* 
tended  the  taxes  on  said  sum,  which  were  paid  by  the  prop- 
erty-owner, such  assessment  by  the  auditor  was  illegal, 
and  the  property- owner  was  entitled  to  recover  back  the 
amount  of  illegal  tax  so  assessed  and  paid  by  him. 

In  this  case  the  taxes  for  the  years  prior  to  1881  were 
illegally  assessed  ;  they  were  not  voluntarily  paid ;  they  were 
collected  by  levy  and  sale  of  promissory  notes,  as  averred  in 
the  third  paragraph  of  complaint.  The  third  paragraph  of 
complaint  was  at  least  good  to  recover  back  the  amount  ap- 
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plied  as  payment  of  the  taxes  assessed  for  the  years  prior  to 
1881,  and  it  was  error  to  sustain  a  demurrer  to  it. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrer to  each  paragraph  of  the  complaint. 
Filed  May  23, 1892. 


No.  15,843. 

The  Baltimore  and  Ohio  Railroad  Company  v. 

Brant. 

Jurisdiction. — Justice  of  the  Peace. — Kitting  of  Stock. — BaQroad. — Summons, 
— Service. — In  an  action  before  a  justice  of  the  peace  against  a  railroad 
company  to  recover  damages  for  the  killing  of  stock,  it  is  not  essential 
in  order  to  confer  jurisdiction  upon  the  justice  that  the  return  of  the 
constable  (the  writ  having  been  served  upon  a  conductor  of  the  company ) 
shall  show  that  he  made  the  service  within  his  own  county.  Where 
the  person  or  individual  served  resides  within  the  county,  or,  like 
conductors  of  railways,  are  constantly  passing  through  it,  the  pre- 
sumption will  be  entertained,  in  the  absence  of  a  showing  to  the  con- 
trary, that  the  officer  did  not  depart  from  the  limits  of  his  jurisdiction* 

From  the  Kosciusko  Circuit  Court. 

J.  H.  Collins,  for  appellant* 

L  H.  Hall  and  8.  J.  North,  for  appellee. 

Miller,  J. — The  appellant  brought  this  action  to  enjoin 
the  collection  of  a  judgment  rendered  by  a  justice  of  the 
peace,  in  favor  of  the  appellee  and  against  the  appellant,  in 
an  action  for  killing  stock. 

The  complaint  charges  that  on  the  13th  day  of  November, 
1889,  the  defendant  filed  a  complaint  with  a  justice  of  the 
peace  in  Kosciusko  county,  and  caused  a  summons  against 
the  company  to  issue  to  a  constable  of  the  township,  return- 
able on  the  29th  day  of  the  month.  On  the  return  day  of 
the  writ  the  constable  returned  the  summons  with  the  fol- 
lowing endorsement : 
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"  Served  the  within  writ  on  June  Moore,  a  conductor  on 
the  defendant,  the  Baltimore  and  Ohio  Railroad  Company, 
and  then  in  the  employ  of  said  company  as  a  conductor,  by 
reading  to  him  the  within  writ,  and  in  his  presence  and  hear- 
ing, and  delivering  to  him  a  certified  copy  of  the  within  writ, 
November  13th,  1890." 

That  there  was  no  other  or  further  return  on  said  writ,  and 
there  was  no  other  or  further  service  in  said  suit  before  said 
justice  of  the  peace  than  that  shown  by  the  above  return. 

The  complaint  shows  that  the  cause  was  submitted  by  the 
plaintiff  in  that  action  to  the  court  for  trial,  upon  a  default 
of  the  company,  and  a  judgment  rendered  for  the  value  of 
the  stock.  The  complaint  asserts  that  this  judgment  was 
rendered  by  the  justice  without  any  jurisdiction  whatever 
over  either  the  cause  of  action  or  person  of  the  defendant, 
but  that  the  plaintiff  in  that  action  was  about  to,  and  would, 
unless  enjoined,  proceed  to  enforce  the  collection  of  the  same 
by  execution. 

A  demurrer,  filed  by  the  appellee,  was  sustained  to  this 
complaint,  and  this  ruling  is  assigned  as  error  in  this  court. 

Section  4026,  R.  S.  1881,  gives  justices  of  the  peace  juris- 
diction to  hear  and  determine  certain  actions  where  animals 
have  been  killed  or  injured  by  the  locomotives  or  cars  of  a 
railroad,  and  provides  for  the  service  of  a  summons  by  copy 
on  any  conductor  of  any  train  passing  into  or  through  the 
county. 

In  our  opinion  the  court  was  not  in  error  in  sustaining  the 
demurrer  to  the  complaint. 

The  return  made  by  the  constable  was  quite  as  full  and 
specific  as  that  sustained  in  the  case  of  Cincinnati,  etc.,  R. 
R.  Co.  v.  McDougall,  108  Ind.  179. 

We  know,  judicially,  that  the  appellant's  road  passes  into 
and  through  Kosciusko  county,  and  do  not  deem  it  essential 
to  the  return  of  an  officer  that  it  should  show  that  he  made 
the  service  within  his  own  county.  Where  the  person  or  in- 
dividual served  resides  within  his  county,  or,  like  conductors 
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of  railways,  are  constantly  passing  through  it,  the  presump- 
tion will  be  entertained  that  the  officer  did  not  depart  from 
the  limits  of  his  jurisdiction. 

The  appellant  does  npt  assert  in  the  complaint  that  the 
service  was  not,  in  fact,  upon  a  conductor  of  appellant's  road 
running  into  or  through  the  county,  nor  that  the  judgment 
against  the  company  was  not  just. 

We  find  no  merit  in  this  appeal. 

Judgment  affirmed. 

Filed  May  23, 1892. 


No.  13,776. 

Jaseph  v.  The  People's  Sayings  Bank  et  al. 

Attachment. — Action  Upon  Note  and  Mortgage. — Proceedings  in  Qarniih* 
menL — In  an  action  upon  a  note  and  for  a  foreclosure  of  a  mortgage  ex- 
ecuted to  secure  the  same,  the  plaintiff  has  the  right  to  institute  any 
ancillary  proceedings  for  the  collection  of  the  note  that  he  would  have 
had  the  right  to  do  if  the  suit  was  upon  the  note  alone  and  not  coupled 
with  the  suit  to  foreclose  the  mortgage,  and  for  that  purpose  he  may  in- 
stitute proceedings  in  attachment  and  garnishee  one  of  the  defendants. 

Same. — Fraudulent  Sale  of  Property — When  Creditor*  May  Garnishee — As- 
signee.— When  a  debtor  makes  a  sale  of  his  personal  property  subject  to 
execution  with  the  fraudulent  intent  to  cheat,  hinder  and  delay  his 
creditors,  and  the  party  to  whom  it  was  sold  knew  or  should  have 
known  of  the  fraudulent  purpose,  and  the  assignee  disposes  of  the  prop- 
erty and  converts  the  proceeds  thereof  to  his  own  use,  he'is  liable  to  the 
creditors  of  the  assignor  in  proceedings  in  garnishment  for  the  value 
of  the  property  so  conveyed  to  and  disposed  of  by  him.  Ja$epb  v.  Rron- 
€nberger,  120  Ind.  495,  overruled. 
Coffey,  J.,  dissents. 

From  the  Vanderburgh  Circuit  Court. 

A.  Gilchrist  and  C.  A,  De  Bruler,  for  appellant. 
J.  M.  Shackelford  and  S.  B.  Vance,  for  appellees. 

Olds,  J. — This  is  an  action  brought  by  the  appellee,  the 
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People's  Savings  Bank,  against  Larkin  Fitzgerald,  John  C. 
Fares,  John  V.  Fares  and  the  appellant,  Simeon  Jaseph. 

The  complaint  is  in  three  paragraphs,  and  if  the  judgment 
is  sustained  it  can  be  only  on  the  third  paragraph,  and  as  the 
paragraphs  are  not  materially  different  we  omit  the  first  and 
second,  and  state  in  brief  the  contents  of  the  third.  It  is 
alleged  that  the  defendants,  Fitzgerald,  Fares  and  Fares,  by 
their  promissory  note,  dated  the  7th  day  of  August,  1884, 
agreed  to  pay  the  plaintiff,  four  months  thereafter,  the  sum 
of  $443.55,  with  interest  thereon  at  the  rate  of  eight  per 
cent,  per  annum  after  maturity,  and  with  attorney's  fees  (a 
copy  of  the  note  is  set  out) ;  that  no  part  of  said  note  has 
been  paid ;  that  the  sum  of  fifty  dollars  is  a  reasonable  at- 
torney's fee  for  collecting  the  same,  and  plaintiff  is  entitled 
to  recover  the  same  from  said  defendants. 

It  is  further  averred  that  Fares  and  Fares  are  only  sureties 
of  defendant  Fitzgerald  on  said  note ;  that  on  the  1st  day 
of  July,  1884,  the  defendant  Fitzgerald  made  a  mortgage  to 
the  defendant  John  C.  Fares,  upon  certain  personal  prop- 
erty, describing  it,  to  secure  the  said  Fares  in  the  payment 
of  one  note  of  even  date  therewith  for  $1,500,  due  nine 
months  after  date,  with  seven  per  cent,  interest,  and  the 
further  sum  of  $400  advanced  to  said  Fitzgerald  by  said 
Fares,  and  also  to  secure  said  Fares  from  loss  by  reason  of 
any  further  advancements  that  might  be  made  or  any  en- 
dorsements of  said  Fares  for  said  Fitzgerald. 

At  the  date  of  the  execution  of  said  mortgage  Fitzgerald 
resided  in  the  county  of  Henderson  and  State  of  Kentucky, 
and  the  whole  of  the  property  embraced  in  said  mortgage 
was  situate  therein.  The  said  mortgage  was  on  the  day  of 
its  date  acknowledged  before  a  notary  public,  and  on  said 
day  recorded  in  the  office  of  the  clerk  of  the  Henderson 
county  court,  and  the  law  of  the  State  of  Kentucky  author- 
izing the  recording  of  the  same  is  set  out,  and  averring  that 
the  same  was  duly  and  legally  recorded,  and  a  copy  of  the 
same  is  set  out  with  this  paragraph. 


MAY  TERM,  1892.  41 

Jaseph  v.  The  People's  Sayings  Bank  ei  at 

It  is  farther  averred  that  on  the  9th  day  of  December, 
1884,  the  defendant  John  C.  Fares  made  a  mortgage  of  all 
the  property  owned  by  him  to  John  Kistner  and  others  to 
secure  sundry  debts  therein  named  other  than  the  debt  of 
plaintiff  herein  mentioned,  which  mortgage  was  duly  ac- 
knowledged by  him  and  recorded  in  the  recorder's  office  of 
Vanderburgh  county;  that  said  debts  mentioned  in  said 
mortgage  executed  by  Fares,  exceeded  the  amount  of  the 
value  of  said  property  so  mortgaged,  and  the  whole  has  been 
exhausted  in  their  payment,  and  that  said  Fares  is  wholly 
insolvent  and  has  no  property  out  of  which  plaintiff's  said 
debt,  or  any  part  thereof,  can  be  paid ;  that  on  the  12th  day 
of  December,  1884,  the  defendant  John  V.  Fares  made  a 
mortgage  on  all  of  his  property  to  John  Kistner  and  others,  se- 
curing sundry  debts  therein  named  other  than  the  plaintiff's 
debt  herein  mentioned,  which  he  duly  acknowledged  and  it  was 
duly  recorded  in  the  recorder's  office  of  Vanderburgh  county. 
The  debts  secured  exceeded  the  value  of  the  property  mort- 
gaged, and  the  property  has  been  exhausted  for  the  payment 
of  said  debts,  and  the  defendant  John  V.  Fares  is  insolvent 
and  has  no  property  out  of  which  the  plaintiff's  debt,  or  any 
part  thereof,  can  be  made. 

The  defendant  John  V.  Fares  also,  by  deed  of  convey- 
ance on  the  10th  day  of  December,  1884,  conveyed  all  his 
property,  being  the  property  mentioned  in  said  mortgage,  to 
the  defendant  Jaseph,  in  trust  for  the  payment  of  his  debts, 
which  deed  of  trust  was  duly  recorded  in  Vanderburgh 
county ;  that  the  defendant  Fitzgerald  owned  no  property 
but  that  embraced  in  the  mortgage  before  mentioned  made 
by  him  to  John  C.  Fares,  and  has  not  since  that  date  owned 
any  other  property ;  that  said  mortgage  was  made  and  in- 
tended to  secure  said  Fares  in  any  liability  he  might  incur 
as  surety  for  said  Fitzgerald,  including  the  note  of  plaintiff 
berein  mentioned. 

And  plaintiff  says  that  it  is  entitled  to  be  substituted  to 
the  rights  of  said  Fares  in  said  mortgage,  and  to  have  the 
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same  foreclosed  for  its  benefit.  Plaintiff  says  that  after  the 
execution  and  acceptance  of  said  deed  of  trust  by  said  John 
V.  Fares  to  the  defendant  Jaseph,  and  while  suit  was  pend- 
ing in  favor  of  this  plaintiff  against  said  Fitzgerald  in  the 
Henderson  Circuit  Court,  in  the  $tate  of  Kentucky,  for  the 
foreclosure  of  said  mortgage,  and  to  subject  said  mortgaged 
property  to  the  payment  of  its  debts,  the  defendant  Jaseph 
took  possession  of  the  said  property,  and  wrongfully  re- 
moved it  from  the  State  of  Kentucky,  and  now  has  the 
same  in  his  possession  in  this  county,  or  has  wrongfully  sold 
and  converted  it  to  his  own  use.  Said  property  was  worth 
six  thousand  dollars,  the  premises  considered.  The. plaintiff 
prays  judgment  for  its  said  debt  and  fifty  dollars  attorney's 
fees ;  that  the  said  mortgage  be  foreclosed,  and  that  the  de- 
fendant Jaseph  be  required  to  deliver  up  said  property  to  be 
sold  to  satisfy  said  judgment,  or  to  account  for  the  value  of 
said  property,  and  that  so  much  thereof  as  may  be  necessary 
be  applied  to  pay  the  judgment  herein* 

Issues  were  joined  on  the  complaint  by  the  answer  of  de- 
fendant Jaseph.  After  the  commencement  of  the  suit  there 
were  also  proceedings  in  attachment  commenced  and  an  affi- 
davit in  attachment  filed,  alleging  as  a  ground  for  attachment 
"  that  the  defendant  Lark  in  Fitzgerald  has  sold,  conveyed 
or  otherwise  disposed  of  his  property  subject  to  execution, 
with  the  fraudulent  intent  to  cheat,  hinder  and  delay  his  cred- 
itors ; "  also,  an  affidavit  in  garnishment  filed,  stating  that 
Simeon  Jaseph  is  indebted  to  the  defendant  Larkin  Fitz- 
gerald, and  that  said  Simeon  Jaseph  has  the  control  or  agency 
of  certain  money  of  the  said  defendant  Larkin  Fitzgerald, 
which  the  sheriff  can  not  attach  by  virtue  of  the  writ  issued 
herein. 

Defendant  Jaseph  answered  the  garnishee  proceedings,  de- 
nying any  indebtedness.  The  cause  was  submitted  to  the 
court  for  trial  without  the  intervention  of  a  jury,  and  the 
court,  by  request,  made  a  special  finding  of  facts,  and  stated 
its  conclusions  of  law  thereon. 
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* 
The  facts  found  by  the  court,  in  brief,  are :  A  finding  of 

the  amount  due  the  plaintiff  upon  the  note ,  $554 ; 

that  such  sum  is  due  without  relief  from  valuation  or  ap- 
praisement laws ;  that  the  mortgage  was  executed  by  Fitz- 
gerald to  John  C.  Fares,  as  stated  in  the  complaint,  but  as  to 
the  debt  sued  on  Fares  was  principal  and  Fitzgerald  surety, 
and  that  such  mortgage  was  not  made  as  collateral  security 
for  the  payment  of  the  plaintiff's  debt,  and  the  plaintiff 
never  had  any  interest  in  said  mortgage ;  that  the  $1,500 
note  which  was  secured  by  said  mortgage  was,  prior  to  Oc- 
tober 1st,  1884,  purchased  by  defendant  Jaseph  from  defend, 
ant  John  C.  Fares  for  the  full  value  of  said  note,  and  said 
mortgage,  in  so  far  as  it  was  security  for  said  $1,500,  was  as- 
signed and  transferred  to  said  Jaseph,  who  at  all  times  after- 
wards held  the  same,  and  that  the  same  has  never  been  paid^ 
except  as  it  has  been  paid  from  the  mortgage  property  or  the 
proceeds  thereof;  that  at  the  time  of  the  commencement  of 
this  suit  all  of  the  property  mentioned  and  described  in  said 
mortgage  and  owned  by  Fitzgerald  had  been  surrendered  to 
said  Jaseph  under  a  bill  of  sale,  and  said  Jaseph  had  taken 
the  same  into  his  possession  and  removed  the  same  from 
Henderson  county,  Kentucky,  to  Vanderburgh  county,  In- 
diana, and  that  said  Jaseph,  after  having  taken  possession 
of  all  of  said  property  had  sold  and  disposed  of  the  same, 
and  converted  the  proceeds  thereof  to  his  own  use,  and  re- 
fuses to  apply  any  part  thereof  to  the  payment  of  plaintiff's 
debt,  and  claims  that  the  same  belongs  to  him  under  said  sale ; 
that,  on  the  10th  day  of  December,  1884,  Fitzgerald  made 
a  pretended  sale  of  all  the  property  he  then  had  subject  to 
execution  to  his  co-defendant  Jaseph,  and  executed  and  de- 
livered to  Jaseph  a  bill  of  sale,  which  included  the  mort- 
gaged property ;  that  at  the  time  of  making  said  pretended 
sale  Fitzgerald,  together  with  his  co-defendants,  J.  V.  and  J. 
C.  Fares,  was  indebted  to  the  plaintiff  in  the  amount  here- 
inbefore found  due  ;^  also,  to  other  persons  ;  that  Jaseph  knew 
of  said  indebtedness,  and  that  said  bill  of  sale  was  executed 
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and  said  sale  made  by  Fitzgerald  with  intent  and  with  a 
view  and  for  the  purpose  of  hindering,  delaying  and  prevent- 
ing the  said  plaintiff  and  others  from  collecting  their  said 
debts,  or  any  part  thereof,  and  that  said  Jaseph  knew,  or 
ought  to  have  known  this  fact ;  that  at  the  time  of  making 
said  bill  of  sale  under  which  Jaseph  claims  the  property, 
Fitzgerald  and  Jaseph  knew  that  the  defendants,  J.  *V.  and 
J.  C.  Fares,  either  had  or  were  about  to  make  to  their  other 
creditors  assignments,  transfers  and  mortgages  to  the  full 
value  of  their  property,  both  personal  and  real,  which  they* 
or  either  of  them,  owned  subject  to  execution,  and  that  the 
said  J.  C.  Fares  was  then  engaged,  or  had  made  and  did  on 
the  same  day  make  a  full  assignment  of  all  his  property  to 
said  Jaseph,  as  trustee,  for  the  benefit  of  his  creditors,  and 
as  to  any  unsecured  creditors  was  wholly  insolvent ;  that  at 
the  time  of  the  making  of  the  bill  of  sale  of  said  property 
by  Fitzgerald  to  Jaseph,  it  was  subject  to  liens  to  the  amount 
of  $3,332. 60,  and  the  remainder  of  said  property  above  said 
liens  was  the  property  of  said  Fitzgerald,  and  that  the  total 
value  of  said  property  so  transferred  and  taken  possession  of 
by  Jaseph  was  $4,000. 

The  bill  of  sale  set  out  in  the  finding  fixes  the  value  of 
said  property  at  $4,500,  and  shows  a  sale  of  the  property  by 
Fitzgerald  to  Jaseph  for  that  amount, and  the  said  Jaseph  still 
holds  the  proceeds  of  said  sale  ;  that  Fitzgerald,  Fares  and 
Fares  are  each  and  all  wholly  insolvent.  And  it  is  further 
found  that  Jaseph  has  taken  possession  of  the  property,  and 
sold  and  converted  it  to  his  own  use,  and  that  it  is  of  the 
value  of  $4,000. 

The  court  states  as  conclusions  of  law  that  the  plaintiffs 
ought  not  to  be  subject  to  any  rights  under  the  mortgage, 
but,  under  their  complaint  and  the  proceedings  in  attach- 
ment, the  defendant  having  taken  possession  of  all  the  prop* 
erty  therein  mentioned  and  converted  the  same  to  his  own 
use,  in  equity  and  law  he  is  liable,  and  ought  to  be  required 
to  pay  so  much   of  the  remaining  proceeds  thereof  to  the 
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plaintiff  as  may  be  necessary  to  pay  the  said  debt  of  the  sum 
of  $554  to  said  plaintiff,  and  the  judgment  ought  to  be  ren- 
dered against  all  the  said  defendants  for  said  sum  and  the 
costs  of  this  suit,  which  is  now  ordered  to  be  done. 

The  defendant  Jaseph  excepted  to  the  conclusions  of 
law.  Judgment  was  rendered  in  favor  of  plaintiff  against 
said  defendants  for  the  amount  due  the  plaintiffs — $554. 

It  is  contended  by  counsel  for  appellant  that  the  suit  is 
brought  for  a  foreclosure  of  the  mortgage;  that  under 
the  complaint  the  plaintiff  can  have  no  other  relief  except 
a  foreclosure  of  the  mortgage.  If  the  proof  or  the  finding 
of  facts  do  not  entitle  the  plaintiff  to  that  relief  it  is  not  en* 
titled  to  any. 

This  question  must  be  determined  by  a  few  well  settled 
principles.  The  action  upon  the  note  and  for  foreclosure  of 
the  mortgage  were  properly  joined.  The  plaintiff  was  not  re- 
quired to  bring  two  actions.  Having  the  right  to  join  the 
action  on  the  note  with  the  action  to  foreclose  the  mortgage, 
the  plaintiff  was  entitled  to  judgment  on  the  note,  although 
it  failed  to  establish  its  right  to  a  foreclosure. 

It  being  a  proper  suit  upon  the  note,  it  is  manifestly  true 
that  the  plaintiff  would  have  the  right  to  institute  any  ancil- 
lary proceedings  for  the  collection  of  the  note,  which  it 
would  have  the  right  to  do  if  the  suit  was  upon  the  note 
alone,  and  not  coupled  with  the  suit  to  foreclose  the  mort- 
gage, and  therefore  it  was  proper,  and  the  plaintiff  had  the 
right  to  institute  procceedings  in  attachment  and  garnishee 
the  defendant  Jaseph.  The  plaintiff  did  so  and  the  defend- 
ant Jaseph  answers  to  the  proceedings  in  garnishment,  and 
the  cause  proceeded  to  trial.  We  think  there  can  be  no 
question,  if  the  evidence  and  facts  found  entitled  the  plain- 
tiff to  a  judgment  against  Jaseph  under  the  attachment  and 
garnishee  proceedings,  it  was  proper  to  render  it. 

We  do  not  think  the  rule  applies,  as  contended  by  coun- 
sel for  appellant,  that  a  complaint  must  be  good  upon  some 
one  theory,  and  the  action  must  be  prosecuted  upon  that  the- 
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ory  alone  in  this  case.  The  complaint  in  this  case  was  pri- 
marily for  judgment  upon  the  note,  and  attachment  proceed- 
ings were  instituted,  and  the  garnishee-defendant  without 
objection  answered  and  submitted  his  cause  to  trial  by  the 
court.  The  cause  was  prosecuted  as  much  on  the  theory 
that  it  was  for  personal  judgment  on  the  note  and  judg- 
ment against  the  garnishee  as  for  a  foreclosure  of  the  mort- 
gage- 

The  finding  of  facts  shows  that  Fitzgerald,  on  the  10th 

day  of  December,  1884,  made  a  sale  of  all  the  property  he 
then  owned  subject  to  execution,  including  the  mortgaged 
property,  to  his  co-defendant  Jaseph ;  that  at  the  time  of 
making  the  pretended  sale  Fitzgerald,  Fares  and  Fares  were 
indebted  to  the  plaintiff  ip  the  sum  found  due  in  this  case, 
and  were  also  indebted  to  other  persons ;  that  defendant  Ja- 
seph knew  of  said  indebtedness,  and  that  said  sale  was  made 
by  Fitzgerald  with  intent  and  with  a  view  and  for  the  pur- 
pose of  hindering,  delaying  and  preventing  the  plaintiff  and 
others  from  collecting  their  said  claims  against  him,  or  any 
part  thereof,  and  Jaseph  knew,  or  ought  to  have  known  this 
fact,  and  he  knew  that  Fares  and  Fares  either  had,  or  were 
about  to  make  an  assignment  of  all  their  property  subject 
to  execution  for  the  benefit  of  certain  of  their  creditors,  and 
that  as  to  unsecured  creditors  were  wholly  insolvent,  and  they 
did  at  the  time  make  such  assignment.  Jaseph  took  the  prop- 
erty by  transfer,  or  pretended  sale  to  him,  and  not  by  a 
foreclosure  of  a  mortgage.  The  facts  found  show  that  Jaseph 
sold  and  converted  the  property  to  his  own  use,  and  held  the 
proceeds  of  the  sale  in  excess  of  the  liens  on  the  property, 
such  excess  amounting  to  $667.40.  The  price  stated  in  the  bill 
of  sale  as  the  amount  he  agreed  to  pay  Fitzgerald  is  $1,- 
167.40  in  excess  of  the  claims,  and  the  judgment  rendered 
against  him  was  only  for  $554. 

The  facts  show  a  fraudulent  transfer  of  the  property  by 
Fitzgerald  to  Jaseph  for  the  purpose  of  defrauding  the  cred* 
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tors  of  Fitzgerald,  with  knowledge  on  the  part  of  Jaseph 
of  the  fraud,  making  Jaseph  a  party  to  the  fraud. 

Under  the  same  state  of  facts,  as  in  this  case,  it  was  held 
in  the  case  of  Jaseph  v.  Kronenberger,  120  Ind.  495,  that  Ja- 
seph could  not  be  held  as  garnishee,  but  that  decision  was 
based  upon  the  theory  that  by  the  fraud  Jaseph  did  not  be* 
come  indebted  to  Fitzgerald,  nor  was  any  money  placed  in 
his  hands  or  under  his  control  belonging  to  Fitzgerald.  The 
decision  in  that  case  was  based  on  the  general  rule  that  the 
creditor  stands  in  the  shoes  of  the  debtor,  and  unless  the 
debtor  himself  could  have  maintained  an  action  against  the 
garnishee  for  the  money  or  the  debt,  the  creditor  can  not 
hold  him  as  garnishee.  A  suggestion  is  made  in  that  opin- 
ion which  would  indicate  that  the  rights  of  the  creditor,  if 
he  had  any,  must  be  worked  out  through  a  creditor's  bill. 

It  is  said  in  that  case  that  "the  facts  as  found  by  the 
court  are  to  the  effect  that  Fitzgerald  and  the  appellant  (Ja- 
seph) conspired  together  and  perpetrated  a  frpud,  and  that  it , 
was  hurtful  to  the  creditors,  and  there  is  evidence  tending  to  \ 
support  the  finding."  In  that  case  this  general  rule,  that  a 
creditor  stands  in  the  shoes  of  his  debtor  in  proceedings 
against  a  garnishee,  and  can  not  recover  unless  the  garnishee 
is  liable  in  an  action  in  favor  of  the  debtor  is  applied,  over- 
looking and  disregarding  the  exception  to  the  general  rule, 
which  is  quite  as  well  settled  as  the  rule  itself,  and  must  be 
regarded  as  a  part  of  the  rule  that  the  creditor  may  reach 
the  property,  in  the  hands  of  a  garnishee,  fraudulently  trans- 
ferred to  the  latter  by  the  debtor. 

The  rule  is  well  and  correctly  stated  in  2  Wade  Attach- 
ments, section   327,  as   follows:     "Before  the  garnishee 
can  be  held  liable  to  plaintiff,  two  facts  must  concur:     1. 
He  must  be  in  possession  of  defendant's  property,  or  be  inA 
debted  to  defendant.     2.    Defendant  must  be  indebted  to\ 
plaintiff*    Generally,  the  defendant  must  have  a  cause  of  \ 
action  against  the  garnishee,  *nd  the  plaintiff  must  have*  a   * 
of  action  against  the  defendant,  supported  by  a  cause 
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'  for  attachment.  But  the  former  of  these  two  generally  in- 
dispensable conditions  is  subject  to  an  exception  which  car- 
ries with  it  a  flat  contradiction  of  the  statement,  that  the 
summons  places  the  garnishee  in  no  worse  position  towards 
the  plaintiff  than  that  occupied  by  him  towards  the  defend- 
ant in  attachment.  He  may  be  held  as  garnishee  when  the 
defendant  has  no  cause  of  action  against  him ;  when  he  is 
neither  indebted  to  defendant,  nor  in  possession  of  any  of 
defendant's  property.  It  is  when  the  property  of  defendant 
has  been  transferred  to  him  in  a  manner  that  is  binding  on 
the  vendor  or  donor  bat  is  fraudulent  and  void  as  against 
creditors/' 

In  Waples  Attachment  and  Garnishment,  page  215,  it 
is  said  :  "  The  plaintiff  may  reach  property  in  the  hands  of 
a  garnishee  fraudulently  transferred  to  the  latter  by  the  de- 
fendant. Here  is  a  case  where  the  defendant  could  not  re- 
recover  the  property  at  law,  yet  his  creditor  may ;  for  the 
fraudulent  transfer  debars  the  defendant  from  suing  for  it, 
though  it  is  no  estoppel  should  the  plaintiff  in  an  attach- 
ment suit  seek  to  reach  the  property  in  the  transferree's 
hands  by  the  process  of  garnishment." 

In  Ovtterson  v.  Morse,  58  N.  H.  529,  it  is  held  that  in  at- 
tachment the  trustee  is  chargeable  for  proceeds  received  by 
him  from  his  sale  of  the  defendant's  chattels  which  had  been 
fraudulently  and  without  consideration  conveyed  to  him  by 
the  defendant.  Proctor  v.  Lane,  62  N.  H.  457.  The  same 
doctrine  is  held  in  Risser  v.  Rathbum,  32  N.  W.  Rep.  198 
(Iowa). 

Our  statute  authorizing  proceedings  in  attachment  and 
garnishment  is  broad  enough  to  authorize  the  holding  of  a 
fraudulent  grantee  of  personal  property  liable.  If  the  prop- 
erty fraudulently  transferred  to  Jaseph  had  still  remained  in 
his  hands  it  would  have  been  subject  to  attachment,  and 
could  have  been  levied  upon  by  virtue  of  the  writ,  the  sale 
treated  as  void,  and  the  property  ordered  sold,  but  Jaseph 
had  sold  and  disposed  of  the  property,  and  converted  the 
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proceeds  thereof  to  his  own  use.  By  his  acts  he  had  put  it 
beyond  the  reach  of  a  writ  in  attachment,  and  thus  made  him- 
self liable  as  garnishee  to  account  for  its  value  or  the  pro* 
oeeds  thereof. 

It  is  the  purpose  of  proceedings  in  garnishment  to  go  be- 
yond those  in  attachment,  and  reach  that  which  can  not  be 
attached.     Section  931,  R.  S.  1881. 

The  sale  being  fraudulent,  the  property  remained  the  prop- 
erty of  the  grantor.  While  he  could  not  maintain  an  action 
to  recover  it  by  reason  of  his  own  fraud,  yet  his  creditors 
could  subject  the  property  to  the  payment  of  their  claims, 
and  Jaseph  having  put  the  property  beyond  their  reach,  he 
was  liable  to  the  creditors  in  proceedings  in  garnishment  for 
its  value. 

In  this  case  the  affidavit  in  attachment  alleged  that  Fitz- 
gerald had  sold,  conveyed  and  otherwise  disposed  of  his  prop* 
erty  subject  to  execution,  with  the  fraudulent  intent  to  cheat, 
hinder  and  delay  his  creditors.  The  affidavit  in  garnishment 
alleged  that  Jaseph  was  indebted  to  the  defendant  Fitzgerald, 
and  had  in  his  control  money  of  the  defendant  Fitzgerald 
which  the  sheriff  could  not  attach  by  virtue  of  the  writ  of 
attachment* 

The  facts  found  show  that  -Fitzgerald  made  a  sale  of  the 
property  to  Jaseph,  and  executed  a  bill  of  sale  in  pursuance 
thereof,  the  bill  of  sale  showing  that  the  property  was  sold 
by  Fitzgerald  to  Jaseph  at  a  stipulated  price  of  $4,500;  that 
the  sale  was  fraudulent,  hence  Fitzgerald  could  not  sue  and  re- 
cover its  value,  or  the  contract  price  agreed  upon.  On  account 
of  his  own  fraud  he  was  estopped.  The  law  would  not  aid  him, 
though  the  property  was  subject  to  being  applied  to  the  pay- 
ment of  the  claims  of  creditors.  It  is  further  found  that 
Jaseph  had  sold  and  converted  the  property  to  his  own  use, 
and  that  it  was  of  the  value  of  $4,000 ;  that  it  is  subject  to 
some  $3,300  of  liens,  leaving  a  surplus  of  over  $600,  and 
Jaseph  is  held  as  garnishee,  and  judgment  is  rendered  against 
Voi*  132.- 
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him  for  the  amount  of  the  debt  in  this  case,  $554.  The 
price  for  which  the  property  was  sold,  as  shown  by  the  stip- 
ulation in  the  bill  of  sale,  was  $4,500,  being  $1,167.46  in  ex- 
cess of  the  amount  of  the  liens. 

We' think  the  finding  of  facts  support  the  conclusions  of 
law. 

No  motion  was  made  to  modify  the  form  of  the  judgment, 
and  no  question  is  presented  as  to  its  form. 

A  question  is  presented  as  to  the  sufficiency  of  the  evi- 
dence to  support  the  finding  of  facts.  We  think  the  evi- 
dence is  sufficient. 

No  issue  was  joined  on  the  attachment  proceedings,  so 
that  if  the  amount  was  due  the  plaintiff  on  the  note  from  Fitz- 
gerald, and  Jaseph  as  garnishee  was  indebted  to  Fitzgerald, 
or  held  in  his  hands  moneys  belonging  to  Fitzgerald,  the 
plaintiff  was  entitled  to  judgment  against  him  as  garnishee. 

We  think  the  facts  authorized  the  judgment.  So  far  as 
the  plaintiff  was  concerned,  tfce  property,  while  it  was  in  the 
hands  of  Jaseph,  was  subject  to  attachment,  and  Jaseph  was 
liable  as  garnishee  for  the  proceeds  thereof  or  the  actual  value 
of  the  property  after  conversion.  Jaseph  having  sold  the  prop- 
erty and  put  it  beyond  the  reach  of  creditors,  and  having 
converted  the  proceeds  to  his  own  use,  he  was  liable  for 
its  actual  value.  Jaseph  having  sold  the  property  and  re- 
ceived the  proceeds,  the  proceeds  would  be  treated  as  belong- 
ing to  Fitzgerald. 

While  by  reason  of  the  fraud,  Fitzgerald  could  not  main- 
tain an  action  against  Jaseph,  either  for  the  property  or  its 
value  after  conversion,  yet,  as  to  creditors,  it  would  be  his, 
and  Jaseph  would  hold  it  in  trust  for  the  benefit  of  creditors, 
and  is  liable  as  garnishee.  The  rule  above  quoted,  as 
laid  down  by  Wade,  enunciates  the  true  doctrine,  that  a 
fraudulent  assignee  of  personal  property  is  liable  as  gar- 
nishee, though  he  may  not  be  liable  in  an  action  brought  by 
the  fraudulent  assignor,  the  assignor  being  estopped  by  his 
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fraud  from  recovering  either  the  property  or  its  value  in 
case  of  conversion  by  the  assignee. 

It  is  with  some  reluctance  that  we  disapprove  of  the  de- 
cision in  the  case  of  Joseph  v.  Kronenberger,  supra,  yet  we 
feel  constrained  to  do  so  rather  than  perpetuate  this  errone- 
ous doctrine.  The  rule  we  have  laid  down  in  this  case  was 
not  clearly  stated  or  supported  by  the  authorities  in  the 
brief  of  counsel  in  that  case,  and  hence  the  rule,  without  the 
exception,  was  declared. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 
Filed  May  24, 1892, 

Dissenting  Opinion. 

Coffey,  J. — I  regret  my  inability  to  concur  in  the  opinion 
in  this  case.  As  I  am  unable  to  do  so,  it  is  but  fair  to  my 
associates,  as  well  as  those  interested  in  the  case,  that  I 
should  give  the  reasons  for  my  dissent. 

Section  931,  B.  S.  1881,  provides  that  "  If  at  the  time  an 
order  of  attachment  issues,  or  at  any  time  before  or  after- 
ward, the  plaintiff,  or  other  person  in  his  behalf,  shall  file 
with  the  clerk  an  affidavit  that  he  has  good  reason  to  be- 
lieve that  any  person,  naming  him,  has  property  of  the  de- 
fendant of  any  description  in  his  possession,  or  under  his 
control,  which  the  sheriff  can  not  attach  by  virtue  of  such 
order ;  or  that  such  person  is  indebted  to  the  defendant,  or 
has  the  control  or  agency  of  any  property,  moneys,  credits,  or 
effects ;  or  that  the  defendant  has  any  shares  or  interest  in 
the  stock  of  any  association  or  corporation, — the  clerk  shall 
issue  a  summons  notifying  such  person,  corporation  or  asso- 
ciation to  appear  at  the  ensuing  term  of  the  court,  and  an- 
swer as  garnishee  in  the  action." 

Section  939,  R.  S.  1881,  provides  that  "A  garnishee  in  at- 
tachment shall  not  be  compelled  in  any  case  to  pay  or  per- 
form any  contract  in  any  other  manner,  or  at  any  other  time, 
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than  he  would  be  bound  to  do  for  the  defendant  in  attach* 
ment." 

The  affidavit  for  a  writ  of  garnishment  in  this  case  is  in 
the  usual  form,  no  charge  of  fraud  or  intimation  of  fraud  on 
the  part  of  the  garnishee  being  found  therein.  Had  the 
property,  formerly  owned  by  the  attachment  defendant,  been 
found  in  his  hands  I  have  no  doubt  that  an  issue  might  have 
been  framed  involving  his  right  to  hold  it,  including  an  is- 
sue as  to  whether  its  transfer  was  fraudulent  or  otherwise. 

But  no  property  was  found  in  his  hands.  It  had  been 
sold,  and  the  court  held  him  liable  for  the  proceeds,  on  the 
ground  that  the  transfer  to  him  by  the  attachment  defendant 
was  made  with  the  intent  to  cheat  and  defraud  creditors. 
This  finding  and  judgment  was  wholly  outside  of  any  issue 
between  him  and  the  plaintiff  in  the  attachment.  If  this  is 
the  correct  mode  of  procedure!  then  I  submit  that  any  one 
who  purchases  property  may,  at  any  time  within  six  years 
after  such  purchase,  be  proceeded  against  by  way  of  garnish- 
ment, and  without  any  intimation  or  notice  that  he  is  charged 
with  fraud,  until  such  charge  is  developed  by  the'evidence, 
be  held  for  the  proceeds  of  such  property,  and  required  to 
turn  them  over  to  the  attachment  plaintiff. 

The  authorities  relied  upon  to  sustain  such  a  result  are, 
2  Wade  Attachments,  section  327 ;  Waples  Attachment,  p. 
215 ;  Gfutterson  v.  Morse,  58  N.  H.  529 ;  Proctor  v.  Lane, 
62  N.  H.  457,  and  Risser  v.  Rathburn,  32  N.  W.  Rep.  198. 
What  is  said  by  Wade  on  Attachments,  supra,  is  based  upon 
the  case  of  Fearey  v.  Cummings,  41  Mich.  376,  and  Clark  v. 
Brown,  14  Mass.  271.  The  case  of  Fearey  v.  Oummings, 
supra,  rests  upon  a  peculiar  statute  of  the  State  of  Michigan 
(section  6498),  which  gives  the  attachment  plaintiff  the  right 
to  question  the  good  faith  of  a  chattel  mortgage  executed  to 
a  garnishee. 

In  the  case  of  Clark  v.  Brown,  supra,  no  question  of  fraud 
was  involved. 

What  is  said  in  Waples  on  Attachment,  supra,  is  based 
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wholly  upon  the  case  of  Gfutterson  v.  Morse,  supra.  Gfai- 
terson  v.  Morse,  supra,  rests  upon  the  peculiarity  of  the  stat- 
utes of  New  Hampshire.  In  that  State  the  person  who 
would  he  a  garnishee  in  this  State  is  treated  as  a  trustee,  and 
the  proceeding  against  him  corresponds  more  nearly  to  a 
creditor's  bill  than  it  does  to  our  attachment  proceedings. 
Proctor  v.  Lane,  supra,  rests  upon  the  same  statute. 

In  the  case  of  Risser  v.  Rathburn,  supra,  there  was  a  di- 
rect issue  of  fraud  made  and  tried.  There  was  also  a  finding 
by  the  jury,  in  answer  to  interrogatories,  that  the. garnishee 
was  indebted  to  the  attachment  defendant  in  the  sum  of 
$488.26  on  an  agreement  to  pay  the  difference  between  the 
invoice  of  certain  goods  and  a  debt  due  from  the  attachment 
defendant  to  the  garnishee. 

In  my  opinion  these  authorities  do  not  fully  support  the 
conclusion  reached  in  this  case.  It  must  be  constantly  borne 
in  mind  that  an  attachment  proceeding  is  a  stranger  to  the 
common  law.  It  exists  only  by  statute,  and  while  a  statute 
may  be  framed  so  as  to  authorize  a  judgment  like  the  one 
rendered  in  this  case,  in  my  opinion,  our  statute  does  not 
authorize  it. 

That  the  funds  in  question  could  have  been  reached  by  the 
creditors  of  the  attachment  defendant,  in  a  suit  for  that  pur- 
pose, where  proper  issues  involving  the  question  of  fraud 
could  have  been  framed  and  tried,  is  too  well  settled  to  need 
argument.  Phelps  v.  Smith,  116  Ind.  387 ;  Ooldman  v.  Bid- 
die,  118  Ind.  492. 

In  my  opinion  this  is  the  only  mode  by  which  they  could 
have  been  reached,  inasmuch  as  the  garnishee,  under  our 
statute,  is  treated  as  a  mere  stake-holder. 

Filed  May  24, 1892. 


54  SUPREME  COURT  OF  INDIANA, 


The  State,  «c  rel.  Hartford,  Prosecuting  Attorney,  v.  Craig. 


1132      541 
HI        9 


No.  15,876. 

The  State,  ex  bel.  Hartford,  Prosecuting  Attorney, 

v.  Craig. 

MuiflciPAX  Corporation. — Councilman  Moving  into  Another  Ward. — Vaca- 
tion of  Office,— Where  a  councilman  is  elected  from  a  certain  ward  in  a 
city,  and  after  his  election  he  moves  into  and  becomes  a  resident  of  an- 
other ward,  he  does  not  by  such  action  vacate  his  said  office,  for  he  is 
not  an  officer  of  the  ward  from  which  he  was  elected,  but  an  officer  of 
the  entire  city.  The  statute  only  provides  that  he  shall  be  a  resident 
of  the  ward  at  the  time  of  his  election. 

From  the  Jay  Circuit  Court. 

JR.  H.  Hartford,  Prosecuting  Attorney,  for  appellant. 
F.  H.  Snyder  and  O.  W.  Bergman,  for  appellee. 

McBride,  J.— The  appellee  was  duly  elected  councilman 
for  the  Third  ward  of  the  city  of  Portland.  He  qualified 
and  entered  upon  the  duties  of  the  office.  He  was,  at  that 
time,  a  resident  of  said  ward,  and  was  otherwise  qualified. 
Afterward  he  removed  from  the  Third  to  the  Second  ward, 
where  he  resided  when  this  suit  was  commenced,  which  was 
a  proceeding  against  him  in  the  nature  of  quo  warranto. 
Since  his  removal  he  has  still  assumed  to  be  councilman  for 
the  Third  ward,  and  has  been  acting  in  that  capacity.  The 
only  question  we  are  required  to  decide  is,  did  his  removal 
from  the  Third  ward  vacate  the  office  ?  The  court  below 
held  that  it  did  not. 

The  precise  question  has  never  heretofore  been  before  this 
court.  Indeed,  no  authority  is  cited,  and  counsel  present 
the  question  as  one  of  first  impression. 

The  law  providing  for  the  incorporation  of  cities  requires 
that  the  city  shall  be  divided  into  wards,  and  that  two  coun- 
cilman shall  be  elected  from  each  ward  by  the  legal  voters 
of  their  respective  wards.  Section  3043,  R.  S.  1881.  The 
section  referred  to  contains  the  following  provision:  "No 
person  shall  bold  the  office  of  councilman  unless,  at  the  time 
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of  his  election,  he  is  a  resident  of  the  ward  from  which  he 
is  elected ;  and  in  case  of  the  removal  of  any  councilman 
from  the  ward  from  which  he  was  elected,  the  common  coun- 
cil shall  have  power  to  declare  his  office  vacant,  and  order  a 
special  election  to  fill  the  vacancy." 

It  is  conceded  that  the  city  council  has  never  taken  any 
action  in  the  matter. 

The  only  constitutional  restriction  upon  the  residence  of 
officers  of  municipal  corporations  is  found  in  Section  6,  Arti- 
cle VI  of  the  Constitution,  which  provides  that  "All  coun- 
ty,  township,  and  town  officers  shall  reside  within  their  re- 
spective counties,  townships,  and  towns."  The  word  town 
is  generic,  and  includes  cities.     Flinn  v.  State,  24  Ind.  286. 

It  is,  however,  competent  for  the  Legislature  to  impose 
additional  conditions  and  restrictions  not  in  conflict  with 
any  express  provision  of  the  Constitution.  It  may,  without 
doubt,  as  is  done  in  the  statute  now  under  consideration, 
prescribe  that  only  those  shall  be  eligible  for  election  as 
councilman  who  are  at  the  time  residents  of  the  ward  for 
which  they  are  elected.  We  think  it  equally  clear  that  it 
may 'provide  that  removal  from  that  ward  will  of  itself  op- 
erate as  a  vacation  of  the  office.  We  do  not  think,  howev- 
er, that  it  has  done  so.  In  our  opinion  it  has  not  only 
committed  to  the  city  council  the  power  to  declare  a  vacancy 
in  such  a  case,  but  it  has  also  left  the  exercise  of  that 
power  to  the  discretion  of  the  council.  Until  that  body  has 
acted,  the  mere  feet  of  removal  to  another  ward  will  not  of 
itself  have  the  effect  to  create  a  vacancy. 

The  law  providing  for  the  organization  and  election  of 
boards  of  county  commissioners  provides  for  the  division  of 
counties  into  districts,  and  that  a  commissioner  shall  be 
elected  from  ea,ch  district  who  shall  reside  in  the  district. 
Section  5732,  R.  S.  1881. 

In  the  case  of  Smith  v.  State,  24  Ind.  101,  it  was  held  that 
the  statute  did  not  require  that  a  commissioner  should  con- 
tinue to  reside  in  the  district  for  which  he  was  elected. 
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It  is  true  the  statutes  are  unlike  in  this,  that  boards  of 
county  commissioners  are  elected  by  the  vote  of  the  entire 
county,  and  not  by  the  vote  of  the  district  which  they  rep- 
resent, while  members  of  the  city  council  are  elected  by  the 
votes  alone  of  the  voters  of  their  respective  wards.  But 
when  they  are  once  elected  and  enter  upon  the  discharge  of 
their  official  duties,  these  duties  are  such  as  affect  alike  all 
portions  of  the  city,  and  are  in  no  sense  local.  As  is  said 
of  the  county  commissioner  in  Smith  v.  State,  supra,  when 
he  assumes  the  duties  of  his  office :  "At  that  time  he  takes 
an  oath  of  office,  and  assumes  duties  and  a  jurisdiction  co- 
extensive with  the  limits  of  the  county/'  So  the  member 
of  the  city  council,  when  he  takes  his  oath  of  office,  assumes 
duties  and  a  jurisdiction  co-extensive  with  the  limits  of  the 
city.  He  is  not  an  officer  of  the  ward,  but  an  officer  of  the 
entire  city. 

Judgment  affirmed. 

Filed  May  24, 1892. 
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Pleading. — Fraudulent  Conveyance. — Complaint, — Averment  a*  to  Other  Drop* 
erty. — In  an  action  by  a  creditor  to  set  aside  a  voluntary  conveyance, 
the  complaint  must  allege  that  at  the  time  of  the  conveyance  the  debtor 
had  no  other  property  subject  to  execution  out  of  which  the  claim  of 
the  creditor  could  be  satisfied. 

&AMR.— Implied  Truet.—  What  Complaint  Must  Aver  to  Establish.— In  an  ac- 
tion to  reach  property  conveyed  by  a  father  to  his  son,  no  valuable 
consideration  having  been  paid  for  the  same,  and  subject  it  to  the  satis- 
faction of  a  debt  subsequently  contracted,  the  complaint,  in  order  to 
establish  an  implied  trust,  must  state  facts,  in  the  absence  of  any  alle- 
gation of  fraud,  showing  that  the  land  was  conveyed  to  the  son  la 
trust  for  the  use  of  the  father. 

From  the  Marshall  Circuit  Court. 
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J".  2>.  McLaren  and  £.  C.  Martindale,  for  appellants. 
(7.  Kellesin,  for  appellee. 

Elliott,  C.  J. — This  suit  was  brought  by  the  appellee  to 
subject  land  to  the  lien  of  a  judgment  obtained  by  her  against 
Richard  Bright. 

The  appellee  alleges,  in  her  complaint  that  she  secured  a 
decree  of  divorce  from  Richard  Bright  on  the  15th  day  of 
November,  1889,  and  that  she  also  obtained  a  judgment  for 
alimony  in  the  sum  of  two  hundred  dollars ;  that  an  execu- 
tion was  issued  and  returned  unsatisfied  ;  that  at  the  time  the 
judgment  was  rendered  Richard  Bright  had  no  property 
subject  to  execution  except  a  house  and  lot  of  the  value  of 
two  hundred  and  fifty  dollars ;  that  he  was  the  real  owner  of 
the  property ;  that  it  was  purchased  with  his  money  on  the 
9th  day  of  May,  1889 ;  that  he  caused  the  deed  therefor  to 
be  executed  to  his  son,  Edward  C.  Bright ;  that  the  son  paid 
no  consideration  for  the  conveyance ;  that  prior  to  the  time 
of  executing  the  conveyance  Richard  Bright  placed  in  the 
hands  of  his  son  seven  hundred  dollars  ;  that  this  sum  was 
to  be  held  by  the  son  for  his  father's  use ;  that  Richard 
Bright  caused  the  conveyance  to  be  made  while  he  and  the 
appellee  were  husband  and  wife,  "  and  for  the  purpose  of 
preventing  the  plaintiff  from  realizing  anything  on  any  judg- 
ment for  alimony  she  might  recover  against  him  in' divorce 
proceedings  then  anticipated  by  said  defendant/'  and  "to 
prevent  the  plaintiff,  as  a  subsequent  creditor  by  reason  of 
her  judgment  for  alimony  as  aforesaid,  from  collecting  her 
lawful  claims  and  judgment  by  the  sale  of  such  real  estate  on 
execution ." 

The  complaint  is  a  peculiar  one,  and  lacks  many  of  the 
averments  necessary  to  make  it  good  as  an  ordinary  com- 
plaint to  set  aside  a  fraudulent  conveyance.  If  it  is  to  be 
regarded  as  such  a  complaint  it  is  clearly  bad. 

Our  statute  provides  that  no  conveyance  shall  "  be  ad- 
judged fraudulent  as  against  creditors  or  purchasers,  solely 
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on  the  ground  that  it  was  not  founded  on  a  valuable  consid- 
eration." Section  4924,  R.  S.  1881.  It  has  been  held  in 
many  cases  that  a  voluntary  conveyance  will  not  be  set  aside 
unless  it  affirmatively  appears  that,  at  the  time  of  its  execu- 
tion, the  grantor  had  no  other  property  subject  to  execution, 
out  of  which  the  claim  of  the  creditor  could  be  satisfied. 
Shew  v.  Hews,  126  Ind.  474  ;  Sell  v.  Bailey,  119  Ind.  51,  and 
cases  cited ;  Phelps  v.  Smith,  116  Ind.  387.  The  authorities, 
indeed,  go  further,  for  even  where  there  is  a  fraudulent  in- 
tent, still,  if  the  debtor  retains  sufficient  property  to  pay  his 
debts,  the  conveyance  will  not  be  set  aside.  Rice  v.  Perry, 
61  Maine,  145 ;  Phelps  v.  Smith,  supra,  and  cases  cited ; 
Wait  Fraudulent  Conveyances,  section  143.  There  is  here 
no  averment  that  there  was  not  sufficient  property  left  in  the 
grantor  to  pay  all  his  debts.  For  anything  that  appears  the 
grantor  may  have  had  much  more  property  subject  to  execu- 
tion than  was  necessary  to  satisfy  creditors,  and  if  so,  he  had 
a  right  to  have  the  property  conveyed  to  his  son,  and  was 
not  guilty  of  fraud  in  having  the  conveyance  executed  to 
him.  There  are  other  defects  in  the  complaint,  if  it  be  treated 
as  a  complaint  to  set  aside  a  fraudulent  conveyance,  but  it  is 
unnecessary  to  notice  them. 

Counsel  for  the  appellee  say  of  the  complaint,  that  "  It 
was  intended  to  be,  and  is,  an  application  to  reach  property 
held  in  trust  for  the  satisfaction  of  a  debt  subsequently  con- 
tracted, under  the  provisions  of  section  4921,  R.  8.  1881/' 
The  section  of  the  statute  referred  to  reads  thus :  "All  deeds 
of  gift,  conveyances,  transfers,  or  assignments,  verbal  or  writ- 
ten, of  goods  or  things  in  action,  made  in  trust  for  the  use 
of  the  person  making  the  same,  shall  be  void  as  against  cred- 
itors, existing  or  subsequent,  of  such  person."  Accepting  as 
correct  the  decision  in  Plunkett  v.  Plunkett,  114  Ind.  484, 
that  this  provision  applies  to  land  as  well  as  to  personal  prop- 
erty, we  will  inquire  and  ascertain  whether  the  allegations  of 
the  complaint  show  that  Edward  C.  Bright  received  and 
holds  the  land  in  trust  for  his  father's  use. 
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There  is  no  allegation  that  Edward  C.  Bright  received 
the  land  as  a  trustee,  nor  is  there  any  allegation  that  his 
father  caused  it  to  be  conveyed  to  him  in  trust.  It  is  averred 
that  the  property  "  was  paid  for  out  of  the  money  of  the 
said  Richard."  We  do  not  think  this  sufficient  to  bring  the 
case  within  the  statute.  If  the  father  had  paid  for  the  prop- 
erty directly,  taken  a  deed  to  himself  and  then  conveyed  it 
to  the  son,  it  is  very  clear  that  in  the  absence  of  fraud,  the 
son  would  have  acquired  title.  The  fact  that  the  father 
caused  the  conveyance  to  be  made  directly  to  his  son,  can 
not,  of  itself,  defeat  the  latter's  title.  The  mere  fact  that  the 
father  paid  the  consideration  is  not  of  itself  sufficient  to  show 
that  the  son  took  the  property  in  trust  for  the  use  of  his  father. 
It  was  incumbent  upon  the  appellee  to  aver  that  the  grantee 
took  the  property  in  trust  for  the  use  of  the  grantor.  A 
trust  does  not  arise  by  implication  in  favor  of  creditors 
where,  as  here,  a  father  pays  the  consideration  for  property 
and  causes  the  conveyance  to  be  made  to  his  son.  To  give 
the  statute  such  a  construction  would  do  violence  to  settled 
principles  and  produce  great  injustice.  In  order  to  bring 
the  case  within  the  decision  of  Plunkett  v.  Plunkett,  supra, 
the  property  must.be  conveyed  to  the  use  of  the  debtor. 
The  doctrine  of  that  case  is  one  to  be  limited  rather  than 
extended.  It  can  not  be  made  to  apply  to  this  case  without 
extending  it,  and  we  are  by  no  means  willing  to  extend  the 
doctrine  of  that  case.  If  the  property  is  held  for  the  use  of 
the  grantor  it  is  just  that  it  should  be  subjected  to  the  claims 
of  his  creditors,  but  unless  it  clearly  and  affirmatively  ap- 
pears that  the  property  is  held  in  trust  for  the  use  of  the 
person  making  a  deed,  or  causing  a  deed  to  be  made,  there 
can  be  no  equity  or  justice  in  subjecting  it  to  the  claims  of 
creditors,  where  there  is  no  fraud  or  wrong  on  the  part  of  the 
debtor  or  his  grantee ;  where,  however,  the  property  is  held 
in  trust  for  the  use  of  the  person  who  pays  for  it, the  real, 
beneficial  ownership  is  in  him,  and  a  mere  naked  right  in  the 
trustee,  so  that  it  is  consistent  with  principle  to  assist  cred- 
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itors  in  subjecting  it  to  the  payment  of  their  claims  against 
the  person  who  buys  the  property  for  his  own  use,  but  has 
it  conveyed  to  another  for  that  use.  The  complaint  before 
us  does  not  make  such  a  case  for  the  reason  that  it  does  not 
state  facts  showing  that  the  land  was  conveyed  to  the  son  in 
trust  for  the  use  of  the  father. 

It  is  true  that  where  one  entrusted  with  the  money  of  an- 
other buys  property  with  that  money  he  takes  it  as  trustee 
for  the  person  whose  money  pays  for  the  property  if  in  buy- 
ing he  has  made  a  wrongful  use  of  the  money  entrusted  to 
him.  But  this  rule  of  equity  has  here  no  relevancy,  for  the 
plain  reason  that  the  son  did  what  the  father  desired.  The 
father  had  a  right  to  cause  the  conveyance  to  be  executed 
to  his  son,  unless  in  so  doing  he  wronged  his  creditors, 
but  he  could  not  and  did  not  wrong  his  creditors,  for  it 
does  not  appear  that  the  trust  was  created  to  the  use  of  the 
donor.  The  presumption  always  is  in  favor  of  good  faith, 
and  this  presumption  requires  the  conclusion  that  the  trans- 
action was,  what  it  professes  to  be,  an  honest  one,  and  that 
the  deed  is,  what  it  purports  to  be,  a  conveyance  of  the  whole 
interest,  legal  and  equitable,  to  the  son,  leaving  no  interest  in 
the  father.  It  is  manifest  that  the  effect  of  this  presumption 
can  only  be  broken  by  a  clear  and  direct  averment  that  the 
son  took  the  land  in  trust  to  the  use  of  the  father. 

The  evident  purpose  of  the  statute  in  prohibiting  the  cre- 
ation of  a  trust  to  the  use  of  the  creator  was  to  prevent  the 
donor  from  holding  the  substantial  and  beneficial  title,  and 
yet  wronging  his  creditors  by  keeping  the  property  from  them 
by  means  of  the  normal  trust.  Where  there  is  no  purpose 
to  hold  the  property  in  this  mode  there  can  be  no  wrong  of 
which  creditors  can  complain,  except  in  cases  where  the 
donor  at  the  time  of  creating  the  trust  has  no  property  sub- 
ject to  execution,  or  creates  the  trust  with  the  corrupt  pur- 
pose of  injuring  his  creditors.  It  is  true  that  a  debtor  can 
not  be  generous  at  the  expense  of  his  creditors,  and  whether 
he  makes  a  gift  by  way  of  trust,  or  by  a  direct  conveyance, 
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the  gift  will  be  inoperative  as  against  creditors,  if  at  the 
time  of  making  it,  the  donor  was  guilty  of  positive  fraud  or 
had  no  other  property  subject  to  execution,  but  it  is  equally 
true  that  where  there  is  a  gift  it  is  valid  if  there  is  no  fraud 
and  the  donor  has  property  subject  to  execution  sufficient  to 
satisfy  the  demands  of  creditors,  whether  the  gift  be  by  way 
of  trust  or  by  a  direct  conveyance  to  the  donee.  Where, 
however,  there  is  a  mere  semblance  of  a  gift,  as  where  one 
has  land  conveyed  to  another  in  trust  to  his  own  use,  the 
creditors  may  subject  the  property  to  the  payment  of  their 
claims,  since,  in  such  a  case,  there  is  really  no  gift  because 
the  donor  retains  the  real,  substantial  interest  and  the  trustee 
obtains  a  mere  apparent  or  nominal  interest.  The  complaint 
before  us  does  not  state  facts  showing  that  the  grantee  ob- 
tained a  mere  nominal  or  apparent  interest,  but,  on  the  con- 
trary, the  facts  stated  require  the  conclusion  that  he  acquired 
the  entire  real  and  substantial  interest.  If  this  was  the  in- 
terest acquired  it  was  quite  clear  that  the  conveyance  must 
stand,  since  there  are  no  facts  pleaded  impressing  upon  it  a 
fraudulent  character. 

We  are  referred  to  the  case  of  Bishop  v.  Redmond,  83  Ind. 
157,  but  that  case  does  not  sustain  the  appellee's  contention. 
In  the  case  referred  to  there  was  a  direct  averment  of  a  fraud* 
ulent  purpose  on  the  part  of  the  grantor  and  the  grantee, 
and  that  a  conspiracy  was  formed  between  those  parties  to 
defraud  the  plaintiff  in  that  suit.  That  averment,  or,  to  be 
more  accurate,  the  facts  stated,  showed  the  existence  of  a 
positive  fraud,  and  thus  brought  the  case  within  the  rule 
that  where  there  is  actual  fraud  on  the  part  of  the  grantor 
and  grantee  the  conveyance  may  be  avoided  by  subsequent 
creditors.  It  is  to  be  remarked  that  a  conveyance  is  not 
voidable  at  the  suit  of  subsequent  creditors,  unless  there  was 
positive  or  actual  fraud.  Stumph  v.  Bruner,  89  Ind.  556; 
Pennington  v.  Flock,  93  Ind.  378 ;  Barrow  v.  Barrow,  108 
Ind.  345.  But  the  case  of  Bishop  v.  Redmond,  supra,  is  not 
of  the  same  class  as  the  present,  for  according  to  the  re- 
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peated  assertions  of  appellee's  counsel,  the  complaint  before 
us  proceeds  upon  the  theory  that  the  land  is  subject  to  sale 
on  the  appellee's  judgment  because,  as  it  is  assumed,  the 
land  was  conveyed  to  the  son  in  trust  to  the  use  of  the 
father.  If  the  complaint  is  not  good  on  that  theory  it  can 
not  be  upheld.  Mescall  v.  Tully,  91  Ind.  96,  and  cases  cited ; 
Montgomery  v.  Craig,  128  Ind.  48  (49),  and  cases  cited. 

The  court  erred  in  overruling  the  demurrer  to  the  com- 
plaint. 

Judgment  reversed. 

Filed  May  24, 1892. 
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No.  15,810. 

Tanguey  v.  O'Conneix. 

Masbikd  Woman. — Interest  of  in  Husband's  Lands, —  When  Divested  ftp 
Judgment.— A  judgment  rendered  against  a  married  woman  and  her  hot* 
band,  quieting  the  title  to  land  owned  by  the  husband  daring  covert- 
ure, but  which  prior  to  the  action  he  alone  conveyed,  is  binding  on  the 
wife  after  the  husband's  death,  and  prevents  her  from  recovering  the 
interest  in  the  property  given  by  section  2491,  R.  8. 1881.  Ourren  V. 
Driver,  33  Ind.  480,  overruled. 

From  the  Pulaski  Circuit  Court. 

W.  L.  Agnew  and  B.  Borders,  for  appellant. 

W.  Spangle  and  J.  M.  Spangle,  for  appellee. 

Miller,  J. — The  appellant  brought  this  action  against  the 
appellee  for  the  partition  of  a  tract  of  real  estate. 

The  errors  assigned  are  the  rulings  of  the  court  in  over- 
ruling the  demurrer  to  the  first  paragraph  of  answer,  and  sus- 
taining the  demurrer  to  the  second  paragraph  of  reply. 

There  is  but  a  single  question  of  law  presented  in  these 
rulings,  viz. :  Is  a  judgment  rendered  against  a  married  wo- 
man and  her  husband  quieting  the  title  to  land  owned  by  the 
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husband  daring  coverture,  but  which  he  has,  prior  to  the 
bringing  of  the  action,  conveyed  by  a  deed,  in  the  execution 
of  whioh  the  wife  did  not  join,  such  an  adjudication  as  to 
bind  the  wife,  after  the  death  of  the  husband,  and  prevent 
her  from  recovering  the  interest  in  the  property  given  by 
section  2491,  R.  S.  1881,  which  provides  that  a  surviving 
wife  is  entitled  to  one-third  of  all  the  real  estate  of  which 
her  husband  may  have  been  seized  at  any  time  during  the 
marriage,  in  the  conveyance  of  whioh  she  may  not  have 
joined  ? 

The  solution  of  this  question  depends  largely  upon  the 
nature  of  the  interest  or  estate  of  the  wife  in  the  lands  owned 
by  her  husband  during  his  life. 

Whatever  doubts  and  uncertainties  may  have  existed  upon 
that  subject  was  set  at  rest  by  the  well  reasoned  case  of  Bever 
v.  North,  107  Ind.  544,  where  it  was  held  that  in  this  State 
the  wife's  interest  in  her  husband's  real  estate  is  an  estate  in 
the  land  itself,  and  not  a  mere  encumbrance  resting  upon  it. 

A  strong  legislative  recognition  of  the  substantial  nature 
of  her  estate  is  evidenced  by  the  enactment  of  section  2608, 
R.  S.  1881,  which  provides  that  this  inchoate  interest  shall 
vest  upon  the  judicial  sale  of  real  property,  and  give  her 
the  immediate  right  of  absolute  ownership  and  possession. 

It  has  also  been  held  that  a  wife  is  a  proper  party,  at  least, 
to  the  foreclosure  of  mortgages  upon  lands  owned  by  the 
husband.  Watt  v.  Alvord,  25  Ind.  533 ;  Holland  v.  Holland, 
131  Ind.  196. 

If  not  made  a  party  her  right  to  redeem  is  not  cut  off. 
May  v.  Flddier,  40  Ind.  575. 

It  would  be  a  harsh  doctrine  that  would  refuse  the  assist- 
ance of  the  courts  of  the  land  to  a  married  woman  whose 
husband  has  conveyed  the  land,  in  which  she  has  a  valuable 
estate,  for  the  preservation  of  that  estate  from  destruction, 
and  this  would  be  the  logical  result  of  the  argument  pressed 
upon  us  by  the  appellant. 
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The  right  to  sue,  and  the  liability  to  be  sued,  go  hand  in 
hand. 

The  appellant  cites  and  relies  upon  the  case  of  Ourren  v. 
Driver,  33  Ind.  480. 

In  that  case  a  husband  and  wife  executed  a  mortgage,  with- 
out covenants  of  warranty,  on  land  of  which  neither  of  them 
at  the  time  had  title.  Afterward  the  husband  acquired  title. 
The  mortgage  was  subsequently  foreclosed,  both  husband  and 
wife  being  made  parties  defendants.  A  judgment  on  default 
was  rendered  and  the  land  sold.  Six  years  after  that  time 
the  husband  died,  and  his  widow  sued  for  the  third  of  the 
land.  It  was  held  that  the  judgment  of  foreclosure  did  not 
bar  the  wife.  We  are  of  the  opinion  that  this  case  was 
wrongly  decided.  It  is  apparent  that  the  wife  had  a  defence 
to  the  action,  if  she  had  appeared,  but  having  suffered  de- 
fault and  judgment  to  be  taken  against  her,  she  should  have 
been  concluded.  It  would  be  little  use  to  make  a  married 
woman  a  party  defendant  to  a  foreclosure  suit  if  a  judgment 
rendered  in  the  action  may  be  wholly  disregarded  and  treated 
as  absolutely  void.  This  can  hardly  be  called  a  collateral 
attack  upon  a  judgment,  but  a  collateral  disregard  of  a  judg- 
ment. 

We  regard  the  law  as  well  settled  that  a  complaint  to  quiet 
title  challenges,  as  the  defendants  assert,  whatever  title,  inter- 
est or  estate  they  claim  in  the  premises,  and  if  they  fail  to  do  so 
they  are  concluded  by  the  decree,  and  the  property  is  freed 
from  all  claims  of  whatsoever  nature  existing  at  the  time  of 
the  institution  of  the  suit.     Davis  v.  Lennen,  125  Ind.  185 
Watkins  v.  Winings,  102  Ind.  330 ;  Indiana,  etc. ,  R.  IF.  Go 
v.  Allen,  113  Ind.  581  ;    Faughi  v.  Faught,  98  Ind.  470 
Ragsdale  v.  Mitchell,  97  Ind.  458  ;  Farrar  v.  Clark,  97  Ind 
447 ;  Cooter  v.  Boston,  89  Ind.  185  ;  Green  v.  Glynn,  71  Ind 
336  ;  Davis  v.  Barton,  130  Ind.  399. 

The  law  favors  the  prompt  settlement  of  conflicting  claims 
to  real  estate,  and  the  liberal  provisions  made  for  settling 
such  disputes  by  actions  to  quiet  title  have  been  brought  into 
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favor.  We  would  be  reluctant  to  sanction  a  doctrine  that 
would  greatly  impair  the  effectiveness  of  this  procedure. 

We  are  of  the  opinion  that  the  court  did  not  err  in  its 
rulings. 

Judgment  affirmed,  with  costs. 

Filed  May  24, 1892. 
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Cross  v.  The  State. 

Criminal  Law. — Appointment  of  Counsel  for  Defendant — Poor  Jfcnof*.— 
When  the  defendant  possessed  means  to  employ  counsel  for  his  defence, 
it  was  not  error  for  the  court  to  refuse  to  permit  him  to  defend  as  a  poor 
person. 

Same. — Fmng  Imprisonment  t»  Penitentiary. — The  objection  that  the  jury 
fixed  the  punishment  of  defendant  at  imprisonment  in  the  "  penitenti- 
ary" instead  of  the  State  prison  is  an  objection  of  a  technical  charac- 
ter, for  which  reversal  of  the  judgment  is  forbidden  by  statute. 

Same. — Bape. — Evidence. — Conversation*  With  Prosecuting  Witness. — Effect  of 
Striking  Out. — A  defendant  who  is  convicted  in  a  prosecution  for  rape 
can  not  complain  of  the  admission  of  the  testimony  of  witnesses  relat- 
ing to  conversations  with  the  prosecuting  witness,  soon  after  the  alleged 
crime,  when  such  conversation  was  struck  out  by  the  court  and  wholly 
withdrawn  from  the  jury.  It  was  proper  to  prove  that  she  made  com- 
plaint soon  after  the  occurrence,  as  corroborative  of  her  testimony,  but 
it  was  not  proper  to  permit  the  witnesses  to  give  a  detailed  statement 
of  what  she  said. 

8 AifR.— Instructions  to  Jury — Rape — Nature  and  Extent  of  Resistance.— ;An 
instruction  to  the  jury  in  a  prosecution  for  rape  is  proper  which  in* 
forms  them  that  the  nature  and  extent  of  resistance  which  ought  rea- 
sonably to  be  expected  in  each  particular  case  must  necessarily  depend 
upon  the  particular  circumstances  of  the  case,  and  that  no  general  rule 
can  be  laid  down  upon  the  subject. 

Sake.— Instruction  to  Jury. — Reasonable  Doubt. — In  the  absence  of  any  in- 
struction defining  a  reasonable  doubt,  and  in  a  case  where  the  verdict 
is  not  so  clearly  right  that  an  erroneous  instruction  can  be  disregarded, 
a  judgment  of  conviction  will  not  be  upheld  where  the  whole  tenor 
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of  the  special  instruction  upon  the  subject  of  reasonable  doubt  was  to 
constantly  admonish  the  jury  against  entertaining  unreasonable  doubts, 
while  there  was  no  corresponding  admonition  against  convicting  the  de- 
fendant if  a  reasonable  doubt  of  his  guilt  should  exist.  For  instruc- 
tion, see  opinion. 

From  the  Huntington  Circuit  Court. 

C.  W.  Watkins  and  /.  (7.  Branyan,  for  appellant. 
W.  A.  Branyan,  Prosecuting  Attorney,  and  M.  L.  Speneer, 
for  the  State. 

Coffey,  J. — The  first  count  in  the  information  in  this 
cause  charges  the  appellant  with  an  assault  and  battery  upon 
one  Elizabeth  Adams,  with  the  felonious  intent  to  commit 
the  crime  of  rape ;  and  the  second  count  charges  him  with 
the  crime  of  rape  upon  the  same  person. 

A  trial  of  the  cause  by  a  jury  resulted  in  a  verdict  of 
guilty,  fixing  his  punishment  in  the  "  penitentiary  "  for  the 
period  of  twelve  years,  upon  which  the  oourt,  over  a  motion 
for  a  new  trial,  rendered  judgment. 

Numerous  alleged  errors  are  assigned  in  this  court,  upon 
which  a  reversal  of  the  judgment  of  the  circuit  court  is 
sought. 

The  circuit  court  did  not  err  in  refusing  to  permit  the  ap- 
pellant to  defend  as  a  poor  person.  His  examination,  in 
open  court,  disclosed  the  fact  that  he  was  not  a  pauper.  He 
possessed  means  with  which  to  employ  counsel  for  his  de- 
fense, and  there  being  no  necessity  for  it,  he  should  not  have 
been  permitted  to  defend  at  the  expense  of  the  public  treas- 
ury. 

The  objection  that  the  jury  fixed  the  punishment  of  the 
appellant  at  imprisonment  in  the  "  penitentiary  "  instead  of 
the  State  prison  is  an  objection  of  a  technical  charcter  for 
which  we  are  forbidden  by  statute  to  reverse  judgment. 

Nor  is  the  appellant  in  a  condition  to  complain  of  the  tes- 
timony of  witnesses  relating  to  conversations  with  the  pros- 
editing  witness  soon  after  the  alleged  crime,  inasmuch  as 
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such  conversations  were  struck  out  by  the  court  and  wholly 
withdrawn  from  the  jury.  It  was  proper  to  prove  that  she 
made  complaint  soon  after  the  occurrence,  as  corroborative 
of  her  testimony,  but  it  was  not  proper  to  permit  the  wit- 
nesses to  give  a  detailed  statement  of  what  she  said.  The 
proper  practice  in  such  cases  is  indicated  in  the  case  of 
Thompson  v.  State,  38  Ind.  39. 

It  was  assigned  as  a  reason  for  a  new  trial  that  the  circuit 
court  erred  in  giving  certain  instructions  to  the  jury  at  the 
request  of  the  State  and  over  the  objections  of  the  appellant, 
and  also  in  modifying  certain  instructions  asked  by  the  ap- 
pellant. 

.  There  is  a  total  absence  from  the  record  of  any  instruc- 
tion defining  a  reasonable  doubt.  As  the  court  gave  gen- 
eral instructions,  however,  upon  the  subject  of  reasonable 
doubt,  if  the  instructions  given  were  free  from  error,  we 
would  not  reverse  the  judgment  for  this  reason,  as  the  ap- 
pellant did  not  ask  any  special  instructions  of  this  character. 
While  there  are  no  instruction^  defining  reasonable  doubt, 
there  are  several  found  in  the  record  informing  the  jury  as 
to  what  does  not  amount  to  a  reasonable  doubt.  It  is  of 
these  instructions  that  the  appellant  complains. 

As  instructions  are  not  to  be  construed  in  detached  por- 
tions, but,  on  the  contrary,  are  to  be  construed  together,  it 
is  necessary  that  we  should  group  those  bearing  upon  the 
subject  under  investigation.  So  much  of  the  instructions 
as  undertake  to  inform  the  jury  ^rhat  does  not  constitute 
a  reasonable  doubt  are  as  follows : 

"  The  court  instructs  the  jury,  as  a  matter  of  law,  that 
the  doubt  which  a  juror  is  allowed  to  retain  in  his  own 
mind,  and  under  which  he  should  frame  a  verdict  of  not 
guilty,  must  always  be  a  reasonable  one ;  a  doubt  produced 
by  undue  sensibility  in  the  mind  of  the  juror  in  view  of  the 
consequences  of  his  verdict  is  not  a  reasonable  doubt,  and  a 
juror  is  not  allowed  to  create  sources  or  material  for  doubt 
by  resorting  to  trivial  or  fanciful  suppositions  and  remote 
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conjectures  as  to  a  possible  state  of  facts  differing  from  that 
established  by  the  evidence.  You  are  not  at  liberty  to  dis- 
believe as  jurors,  if  you  believe  as  men.  Your  oath  imposes 
on  you  no  obligation  to  doubt  where  no  doubt  would  exist 
if  no  oath  had  been  administered." 

"  2.  It  -is  not  my  intention  by  the  words  treasonable 
doubt '  to  declare  that  a  bare  possibility  of  innocence  will 
acquit,  because  that  may  be  true  in  nearly  all  cases ;  what  I 
wish  to  be  understood  as  saying  is  this,  when  a  circumstance 
is  of  doubtful  character  in  its  bearings,  you  are  to  give  the 
accused  the  benefit  of  the  doubt ;  if,  however,  all  the  facts 
established  necessarily  lead  the  mind  to  the  conclusion  that 
the  defendant  is  guilty,  though  there  be  a  bare  possibility, 
namely,  not  supported  by  some  good  reason  therefor,  that 
he  is  innocent,  you  should  find  him  guilty. 

"  3.  I  instruct  you  that  while  it  is  the  duty  of  each  indi- 
vidual juror  to  be  satisfied  in  his  own  mind  of  the  guilt  of 
the  accused  before  he  agrees  to  a  conviction  ;  his  duty  to  the 
State,  to  society,  and  to  himself  is  equally  sacred  to  hold  for 
conviction  if  he  has  an  abiding  satisfaction  of  the  defend- 
ant's guilt;  and  if,  after  due  deliberation,  no  juror  is  pos- 
sessed of  any  good  reason  to  doubt  the  defendant's  guilt  it 
is  the  duty  of  the  jury  to  convict,  for  the  rule  of  law  that 
throws  around  the  defendant  the  presumption  of  innocence 
beyond  a  reasonable  doubt  is  not  intended  to  shield  those 
who  are  actually  proven  guilty  from  a  just  and  merited  pun- 
ishment." 

In  view  of  the  well-beaten  path,  clearly  marked  out  by  a 
long  line  of  carefully  adjudicated  cases,  defining  what  is  and 
what  is  not  a  reasonable  doubt,  it  is,  perhaps,  safer  to  follow 
the  well  considered  and  approved  precedents  than  undertake 
to  make  new  ones  at  the  risk  of  erring  to  the  injury  of  those 
whose  liberty  is  at  stake.  The  cases,  defining  what  is  a  rea- 
sonable doubt,  and  declaring  what  is  not  such  a  doubt,  are  so 
numerous  and  so  easy  of  access  that  with  the  use  of  diligence 
they  can  readily  be  found.    The  nearest  precedent  for  any 
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of  the  instructions  above  set  out,  cited  by  counsel,  is  found 
in  the  case  of  Wall  v.  State,  51  Ind.  453. 

What  is  said  by  the  court  in  relation  to  the  instruction 
therein  set  out  seems  to  be  unobjectionable,  but  it  appears 
that  the  whole  scope  of  the  instruction  was  not  considered. 
In  the  case  of  Rhodes  v.  State,  128  Ind.  189,  a  similar  in- 
struction was  held  erroneous.  In  that  case  the  court  said  : 
"  Men  may  feel  that  a  conclusion  is  necessarily  required,  and 
yet  not  feel  assured  beyond  a  reasonable  doubt  that  it  is  a 
correct  conclusion.  Life  and  liberty  can  not  be  taken  where 
evidence  does  no  more  than  necessarily  lead  to  a  conclusion. 

*  *  It  is,  however,  not  necessary  that  the  evidence  should 
produce  absolute  certainty  in  the  minds  of  the  jurors,  or  that 
it  should  dissipate  mere  conjectures  and  speculative  doubts. 

*  *  It  is  often  true  that  a  preponderance  of  the  evidence  will 
necessarily  lead  the  mind  to  a  conclusion,  but  where  human  - 
life  or  liberty  is  at  stake,  reasonable  doubt  must  be  removed, 
and  the  removal  of  reasonable  doubt  is  not  always  essential 
to  a  necessary  conclusion.  A  necessary  conclusion  may  logi- 
cally appear  to  result,  and  yet  all  reasonable  doubt  be  not 
removed." 

It  is  immaterial  whether  the  doubt  is  to  be  removed  by 
direct  or  circumstantial  evidence,  since  in  every  case  all  rea- 
sonable doubt  must  be  removed  by  the  evidence  in  the  cause 
before  the  accused  can  be  convicted.  No  preponderance  of 
evidence,  however  great,  is  sufficient,  whether  direct  or  cir- 
cumstantial, unless  it  generate  full  belief  of  guilt  to  the  ex- 
clusion of  all  reasonable  doubt.  The  whole  tenor  of  the 
special  instructions  upon  the  subject  of  reasonable  doubt  is 
to  constantly  admonish  the  jury  against  entertaining  unrea- 
sonable doubts  while  there  is  no  corresponding  admonition 
against  convicting  the  appellant  if  a  reasonable  doubt  of  his 
guilt  should  exist. 

This  is  not  a  case  in  which  we  can  say  that  the  verdict  is 
so  clearly  right  that  we  can  disregard  an  erroneous  instruc- 
tion.    The  conviction  rests  mainly  upon  the  testimony  of 
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the  prosecuting  witness.  Upon  the  commission  of  the  act 
alleged  against  the  appellant,  she  is  contradicted  by  both  her 
mother  and  the  appellant.  Under  such  circumstances,  to 
sustain  the  verdict  the  instructions  should  be  free  from  error 
by  which  appellant  could  be  prejudiced. 

In  the  absence  of  some  instruction  defining  a  reasonable 
doubt,  the  giving  of  the  instruction  which  we  have  set  out 
above  was  error,  which  probably  injured  the  appellant,  and 
for  which  the  judgment  should  be  reversed. 

The  court  did  not  err  in  modifying  the  instructions  asked 
by  the  appellant. 

In  the  case  of  Anderson  v.  State,  104  Ind.  467,  it  was  said  : 
"  The  nature  and  extent  of  resistance  which  ought  reasonably 
to  be  expected  in  each  particular  case,  must  necessarily  de- 
pend very  much  upon  the  peculiar  circumstances  attending 
it,  and  it  is  hence  quite  impracticable  to  lay  down  any  rule 
upon  that  subject  as  applicable  to  all  cases  involving  the  ne- 
cessity of  showing  a  reasonable  resistance." 

The  modifications  complained  of  consist  in  requiring  the 
instructions  asked  by  the  appellant  to  conform  to  the  rule 
above  announced. 

There  are  some  other  questions  presented  by  the  record 
and  argued  by  counsel  in  their  briefs  in  this  case,  but  as  they 
may  not  arise  upon  another  trial  of  the  cause  we  deem  it  un- 
necessary to  decide  them. 

For  the  error  of  the  court  in  the  matter  herein  indicated, 
the  judgment  of  the  circuit  court  must  be  reversed. 

Judgment  reversed,  with  instructions  to  grant  a  new  trial, 
and  for  the  necessary  order  to  return  the  prisoner.      < 
May  24, 1892. 
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Easement.— Right  of  Way.— User.— Construction  Placed  Upon  Contra*  fly     w  5TO 
JFhrtiei. — Adoption  of  by  Court. — Where  a  deed  reserved  a  right  of  way,     138    71 
and  provided  that  the  same  should  not  be  fenced,  and  for  forty  years  it  ' 

had  been  maintained  with  gates  placed  across  the  way  "  at  each  ter- 
minus thereof,"  such  a  construction  has  been  given  the  provision  in  the 
deed  as  precludes  any  of  the  parties  from  insisting  that  the  way  shall 
be  kept  entirely  open,  without  gates  at  either  end.  The  deed  refers  to 
the  way  as  an  existing  one,  and  means,- as  the  acts  of  the  parties  cover- 
ing a  period  of  many  years  clearly  show,  a  private  way,  protected  by 
gates  at  each  end,  to  be  opened  only  for  the  purpose  of  using  the  way. 
Where  parties  give  their  contract  a  construction,  the  courts  will  adopt 
that  construction,  and  hold  the  parties  to  it. 

From  the  Dearborn  Circuit  Court. 

N.  8.  Givan  and  /.  K.  Thompson,  for  appellants. 
Q.  M.  Roberts,  C.  W.  Stapp,  H.  D.  McMullen  and  W.  R. 
Johnston,  for  appellees. 

Elliott,  J. — The  second  paragraph  of  the  appellees' 
complaint  contains  these  allegations:  That  the  appellees 
became  the  owners  of  the  real  estate  described  subsequent 
to  the  18th  day  of  February,  1864 ;  that  on  that  day  the 
land  was  owned  by  John  Frazier,  Daniel  Frazier  and  Fred- 
erick Barringer,  as  tenants  in  common ;  that  in  a  partition 
of  the  land  deeds  were  executed  by  these  persons ;  that  one 
of  the  deeds  was  executed  to  Daniel  Frazier  by  John  Fra- 
zier and  Daniel  Barringer ;  that  for  a  long  time  prior  to  the 
execution  of  the  deed  there  had  existed  a  private  right  of 
way  appurtenant  to  the  land,  and  it  had  been  used  by  the 
owners  and  occupants  thereof;  that,  the  way  is  still  used  by 
the  appellants;  that  it  leads  to  a  highway,  and  extends 
across  an  enclosed  field ;  that  gates  had  been  placed  across 
the  way  "  at  each  terminus  thereof,"  and  there  maintained 
for  more  than  twenty  years ;  that  in  the  deed  conveying  the 
land  a  reservation  of  the  right  of  way  was  duly  made ;  that 
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the  appellants  have  left  the  gates  open  and  unfastened ;  that 
they  claim  a  right  to  keep  the  way  open ;  that  their  wrong- 
ful acts  in  so  doing  have  caused  and  will  cause,  unless  they 
are  prevented  by  an  injunction,  serious  injury  to  the  ap- 
pellees. 

We  must  act  upon  the  allegations  of  the  complaint  as  con- 
fessed by  the  demurrer,  and  these  allegations  make  it  appear 
that,  by  the  long  continued  user  and  by  the  acts  of  the  par- 
ties, such  a  construction  has  been  given  the  deed  as  precludes 
the  appellants  from  insisting  that  the  way  shall  be  kept 
entirely  open.  The  right  of  the  parties,  upon  the  case  made 
by  the  complaint,  is  to  a  private  way,  but  not  to  an  entirely 
open  way,  inasmuch  as  the  facts  pleaded  show  that  the  way 
is  to  be  closed  at  either  end  by  gates  to  be  opened  only  for 
the  purpose  of  using  the  way.  The  construction  given  the 
grant  by  the  parties  is  the  one  upon  which  the  courts  must 
act  in  such  a  case  as  that  made  by  the  complaint.  Where 
parties  give  their  contract  a  construction,  the  courts  will 
adopt  that  construction  and  hold  the  parties  to  it.  Johnson 
v.  Gibson,  78  Ind.  282 ;  Reissner  v.  Oxhy,  80  Ind.  580 ;  Will- 
cuts  v.  Northwestern,  etc.,  Ins.  Co.,  81  Ind.  300;  JEtna 
Life  Ins.  Co.  v.  Nexsen,  84  Ind.  347 ;  Vinton  v.  Baldwin, 
95  Ind.  433;  Louisville,  etc.,  R.  R.  Co.  v.  Reynolds,  118  Ind. 
1 70 ;  Chicago  v.  Sheldon,  9  Wall.  50. 

The  facts  stated  in  the  special  finding  make  a  stronger  case 
for  the  appellees  than  the  complaint  does,  for  the  special  find- 
ing shows  the  mode  in  which  the  way  was  maintained  and 
used  for  more  than  forty  years  to  be  that  which  the  ap- 
pellees contend  is  the  one  in  which  it  is  to  be  used  and  main- 
tained. The  appellants,  however,  contend  that  the  worda 
of  the  grant  convey  a  right  to  a  road  without  gates  or  ob- 
structions of  any  kind.  The  words  of  the  deed  are  these : 
"  Said  John  D.  Frazier,  reserving  the  right  of  way,  wagon 
way,  where  the  road  now  lies  through  the  aforesaid  forty-five 
acres ;  said  road  not  to  be  fenced."  We  think  that  if  there 
were  no  contemporaneous  exposition  of  the  deed  by  the  acte 
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of  the  parties,  the  contention  of  the  appellants  could  not  pre- 
vail. If  their  construction  is  correct,  then  there  can  be  no 
fences,  lateral  or  transverse,  and  the  lands  of  the  servient 
owner  would  be  left  entirely  open  and  exposed  on  every  side, 
and  this,  it  is  evident,  was  not  the  intention  of  the  parties. 
We  think  it  very  clear  that  what  was  meant  was  that  the  way 
should  not  be  closed  at  the  ends  by  a  permanent  fence,  and 
that  there  was  no  intention  to  permit  the  way  to  remain  en- 
tirely open.  The  deed  refers  to  the  way  as  an  existing  one, 
and  means,  as  the  acts  of  the  parties  covering  a  period  of 
many  years  clearly  show,  a  private  way,  protected  by  gates  at 
each  end.  In  the  absence  of  a  contract  forbidding  it,  the 
owner  of  the  servient  estate  would  have  a  right  to  swing 
gates  across  the  way.  Phillips  v.  Dressier,  122  Ind.  414.  The 
usage  under  the  contract  shows  that  the  parties  had  in  mind, 
from  first  to  last,  a  way  closed  by  gates  conveniently  arranged 
for  opening  when  necessary  to  permit  a  use  of  the  way. 

We  are  satisfied  that  the  law  is  entirely  with  the  appellees 
upon  the  merits  of  the  case. 

Judgment  affirmed. 

Filed  June  9,1802. 


No.  15,802. 

The  Board  of  Commissioners  of  Vigo  County  v.  Daily. 

Coottt.-— Liability  for  Negligence  of  it$  Officers.— In  an  action  for  damages 
alleged  to  have  been  occasioned  by  the  negligence  and  carelessness  of 
the  county  commissioners  in  the  care  and  control  of  a  court-house,  the 
county  is  not  liable.  It  can  not  be  held  liable  for  the  negligence  of  its 
agents  or  officers,  unless  made  so  by  statute. 

From  the  Parke  Circuit  Court. 

J.  N.  Pierce,  G.  W.  Faris  and  8.  R.  Hamill,  for  appellant. 
J.  E.  Lamb,  C.  McNutt  and  /.  G.  McNutt,  for  appellee. 
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Miller,  J. — The  appellee  brought  this  action  against  the 
appellant  to  recover  damages  for  a  personal  injury  occa- 
sioned by  the  alleged  negligence  and  carelessness  of  appel- 
lants, in  the  care  and  control  of  the  court  house  of  Vigo 
county. 

Several  errors  have  been  assigned,  and  are  discussed  by 
counsel,  but  we  regard  the  question  of  law  presented  by  the 
ruling  upon  the  demurrer  to  the  complaint  as  decisive  of  the 
action. 

It  is  now  well  settled  that  counties  are  involuntary  cor* 
porations,  organized  as  political  subdivisions  of  the  State 
for  governmental  purposes,  and  not  liable,  any  more  than 
the  State  would  be  liable,  for  the  negligence  of  its  agents  or 
officers  unless  made  liable  by  statute.  White  v.  Board, 
etc.,  129  Ind.  396 ;  Smith  v.  Board,  etc.,  131  Ind.  116 ;  Mor- 
ris v.  Board,  etc.,  131  Ind.  285;  Abbett  v.  Board,  etc.,  114 
Ind.  61 ;  Board,  etc.,  v.  Boswell,  4  Ind.  App.  133 ;  Shepard  v. 
Pulaski  Co.  (Ky.),  18  S.  W.  R.  15;  Downing  v.  Mason  Co., 
87  Ky.  208 ;  Hits  v.  Whitley  Co.,  15  S.  W.  R.  57 ;  Elliott 
Roads  and  Streets,  323. 

There  may  be  little  distinction  between  the  duties  im- 
posed upon  boards  of  commissioners  in  the  care  and  man- 
agement of  bridges,and  of  public  buildings ;  but,  while  we 
regard  the  liability  of  counties  for  negligence  in  failing  to 
keep  bridges  in  repair  as  well  settled,  we  recognize  the  fact 
that  the  weight  of  authority  is  the  other  way  (Board,  etc.,  v. 
Chipps,  131  Ind.  156;  Elliott  Roads  and  Streets,  supra), 
and  are  not  disposed  to  extend  the  rule  so  as  to  embrace 
other  cases.  Smith  v.  Board,  supra  ;  Green  v.  Harrison  Co., 
61  Iowa,  311. 

In  our  opinion  the  court  erred  in  overruling  the  demurrer 
to  the  complaint. 

The  judgment  is  reversed,  with  instructions  to  sustain  the 
demurrer  to  the  complaint. 

Filed  Jane  7, 1892. 
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Fraudulent  Conveyance.— Husband  and  Wife. — Transfer  of  Property  to 
Wife, —  Valid  Indebtedness. — Rights  of  Creditors. — Where  a  husband,  when 
he  was  perfectly  solvent,  and  long  before  the  debt  in  suit  was  con- 
tracted, gave  his  wife  a  sum  of  money  which  she  kept  for  several 
months  and  then  loaned  to  him,  under  an  agreement  that  he  would  re- 
pay it,  and  he  transferred  to  her  aja  interest  in  a  farm  in  payment  there- 
of, her  said  interest  can  not  be  subjected  to  the  payment  of  her  hus- 
band's indebtedness. 

From  the  Miami  Circuit  Court. 

J.  Mitchell  and  C.  A.  Cole,  for  appellants. 
22.  Magee,  O.  W.  Funk,  N.  N.  Antrim,  J.  N.  Tillett  and  Jf. 
Winfield,  for  appellees. 

Olds,  J. —  This  action  was  brought  by  the  appellee 
John  F.  Johnson,  as  cashier  of  the  State  National  Bank  of 
Logansport,  Ind.,  to  recover  a  judgment  against  David 
M.  Dillen  and  Jacob  Hershberger  on  a  note  and  to  subject 
the  interest  of  Eva  E.  Dillen,  wife  of  David  M.  Dillen,  in 
certain  real  estate  to  the  satisfaction  of  said  judgment.  It 
is  alleged  in  the  complaint  that  the  real  estate  sought  to  be 
charged  was  purchased  with  the  means  of  David  M.  Dillen 
and  Oren  E.  Dillen,  and  the  title  to  the  interest  purchased 
by  David  M.  Dillen  was  taken  by  him  in  the  name  of  his 
wife,  Eva  E.  Dillen,  for  the  purpose  of  defrauding  the  cred- 
itors of  said  David  M.,  the  said  Eva  E.  paying  no  part  of 
the  consideration. 

Upon  proper  request  the  court  made  a  special  finding  of 
facts  and  stated  conclusions  of  law  in  favor  of  the  appellee 
Johnson,  and  judgment  was  rendered  subjecting  the  land  to 
the  payment  of  the  judgment.  The  only  question  presented, 
relates  to  the  sufficiency  of  the  evidence  to  sustain  the 
eighth  finding  of  facts,  which  finding  is  essential  to  sustain 
the  conclusion  of  law,  and  is  as  follows : 


76  SUPREME  COURT  OF  INDIANA, 

DUlen  4  al.  v.  Johnson  et  ai 

44  8th.  I  do  further  find  that  the  said  Eva  E.  Dillen  paid 
no  part  of  the  consideration  for  said  land,  and  that  the  con- 
veyance to  her  was  the  voluntary  conveyance  made  by  her 
husband,  David  M.  Dillen,  with  the  fraudulent  intent  to 
cheat,  hinder  and  delay  his  creditors." 

We  are  not  pointed  to  any  evidence  in  the  record  by  coun- 
sel for  the  appellee  which  sustains  this  finding,  and  we  have 
read  the  evidence  and  find  none  which  we  think  tends  to 
support  the  finding.  The  appellants,  David  M.  and  Eva  E. 
Dillen,  testify  that  long  prior  to  the  time  the  debt  sued  upon 
was  contracted,  David  M.  owned  a  farm  in  Carroll  county  f 
Indiana,and  that  he  sold  it  for  $35,000.  He  owned  some  other 
property  which  he  disposed  of.  At  the  time  he  sold  the  farm 
he  agreed  to  give  to  his  wife,  Eva  E.,  $1,000,  and  soon  after 
the  sale  he  did  give  her  $1,000  in  cash,  to  be  her  absolute 
property,  with  the  expectation  that  she  should  use  it  in  the 
purchase  of  a  home  for  herself  and  children.  Dillen  and  wife 
were  at  the  time  contemplating  going  to  California.  After- 
wards they  did  go  to  California  and  remained  several  months 
and  returned,  Mrs.  Dillen  retaining  the  $1,000  in  her  own 
possession,  carrying  it  upon  her  person  on  her  trip  to  theWest. 
After  they  returned  from  the  West  to  Indiana,  Mrs.  Dillen 
loaned  the  money  to  her  husband  to  be  invested  in  her  name  in 
Kansas  land.  There  was  a  failure  to  consummate  the  trade  or 
purchase  of  the  land  in  Kansas  as  contemplated,  and  Mr.  Dil- 
len ,her  husband,returned  to  this  State  again,  and  invested  the 
$1,000  in  the  purchase  of  a  livery  stable  in  the  city  of  Logans- 
port,  with  an  agreement  between  him  and  his  wife  to  repay  to 
her  the  money  whenever  she  desired  it  to  purchase  a  home.  At 
the  time  Mr.  Dillen  gave  his  wife  the  money,  and  at  the  time  of 
the  agreement  and  the  investment  in  the  purchase  of  the  livery 
stable,  his  sole  indebtedness  was  $1,120,  which  he  owed  his 
brother,  Orin  E.  Dillen,  who  also  purchased  an  interest  in  the 
livery  stable  and  became  his  partner,  each  owning  at  first  one- 
fourth  interest.  Afterwards  Orin  became  the  owner  of  three- 
fourths  of  the  livery  stable.     During  the  time  he  owned  the 
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livery  stable  David  M .  became  indebted  and  liable  for  the  debt 
in  suit.  Afterwards  he  and  his  brother  made  a  trade  of  the 
li  Very  stable  for  the  farm  in  question,  situate  in  Miami  county, 
also  trading  with  the  livery  stable  a  horse  and  buggy  be- 
longing to  the  appellant  Mrs.  Dillen.  They  took  the  title  to 
the  land  in  the  name  of  Orin  E.  Dillen  and  Eva  E.  Dillen 
by  agreement  with  her  that  the  title  should  be  so  taken  in 
payment  of  $1,000  loaned  by  Mrs.  Dillen  to  her  husband, 
and  that  she  would  move  upon  the  farm.  The  farm  was 
valued  at  $2,500,  and  David  M.  Dillen  transferred  as  part 
payment  $ 2,400  of  notes  which  were  yet  due  him  from  the 
sale  of  the  farm  in  Carroll  county,  and  it  is  stated  by  the 
witnesses  that  David  M.  was  owing  his  brother,  Orin  E., 
$800,  and  that  this  sum  was  agreed  to  be  adjusted  by  Orin 
E.  having  a  greater  interest  to  this  amount  in  the  Miami 
county  farm. 

There  is  no  controversy  as  to  the  law  of  the  case.  The 
testimony  of  the  parties  as  to  the  fact  that  David  M.  gave 
his  wife  the  money,  and  the  manner  in  which  he  received  it 
back  under  an  agreement  to  repay  her,  and  that  the  interest 
in  the  farm  in  controversy  was  transferred  to  her  in  payment 
of  the  same,  is  not  controverted  by  any  evidence  in  the  case. 
We  regard  as  undisputed  facts,  that  the  husband  gave  to  his 
wife  $1,000  when  he  was  perfectly  solvent,  long  before  the 
debt  in  suit  was  contracted ;  that  she  had  the  money  in  her 
own  possession  for  months,  and  finally  loaned  the  same  to 
her  husband  under  an  agreement  that  he  would  repay  it,  and 
this  $1,000  due  her  and  her  horse  and  buggy  went  into  the 
purchase  of  the  farm  in  question,  and  the  title  was  taken  by 
her  in  payment  of  it. 

This  being  true,  there  is  an  entire  want  of  evidence  to 
support  the  eighth  finding  of  fact.  She  was  entitled  to  pro- 
tection in  so  far  as  she  had  a  valid  interest  in  the  land. 

There  is  evidence  tending  to  show  that  the  husband  paid 
part  of  the  consideration  for  the  farm,  and  from  which  it 
might  be  inferred  that  he  did  so  to  defraud  creditors.     The 
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creditors  may  have  a  remedy,  and  the  right  to  reach  the  sur- 
plus in  the  land  above  the  valid  interest  of  the  wife,  which 
the  husband  may  have  caused  to  be  put  in  the  name  of  his 
wife  to  defraud  creditors,  and  which  she  would  hold  in  trust 
for  the  creditors,  but  the  wife  has  the  right  to  be  protected 
in  so  far  as  she  has  a  valid  interest.  Blair  v.  Smith,  114  Ind» 
114. 

The  conclusion  we  have  reached  leads  to  a  reversal  of  the 
judgment. 

Judgment  reversed,  with  instructions  to  grant  a  new  trial. 

Filed  April  2, 1892 ;  petition  for  a  rehearing  overruled  Jane  8, 1892. 


No.  15,858. 

Bieb  v.  The  Jeffebsonville,  Madison  and  Indianapolis 

Railroad  Company. 

Master  and  Servant.— Liability  of  Employer  for  Injury  of  Employee  by  Cb- 
Employee. — Where  laborers  are  engaged  together  at  the  same  place  in  a 
work  that  requires  co-operation,  and  for  the  furtherance  of  a  common 
purpose,  and  so  associated  as  to  bring  them  in  frequent  contact  with 
each  other,  they  are  co-laborers,  and  the  employer  can  not  be  held  lia- 
ble for  an  injury  to  one  employee  by  the  negligence  of  a  co-employee. 

Pleading. — Adion  for  Damages. — Contributory  Negligence.— In  an  action 
for  damages  the  complaint  must  allege  that  the  plaintiff  is  without 
fault,  or  an  equivalent  averment,  or  the  complaint  will  be  fatally  de- 
fective. 

From  the  Jackson  Circuit  Court. 

R.  if.  Patrick  and  B.  E.  Long,  for  appellant. 

S.  Stansifer,  for  appellee. 

McBride,  J. — The  appellant  was  a  stone  mason,  em- 
ployed by  the  appellee.  While  assisting  in  the  construction 
of  a  bridge  for  the  appellee  he  was  hurt. 
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This  sait  was  to  recover  damages  for  the  injury  thus  sus- 
tained. The  only  questions  we  deem  it  necessary  to  con- 
sider are  such  as  arise  on  the  action  of  the  circuit  court  in 
sustaining  a  demurrer  to  each  paragraph  of  the  complaint, 
on  the  ground  that  facts  sufficient  to  constitute  a  cause  of 
action  were  not  stated.  A  preliminary  question  of  practice 
is  urged  by  the  appellee  which  we  do  not  consider,  in  view 
of  the  conclusion  reached  as  to  the  sufficiency  of  the  com- 
plaint. 

The  averments  of  the  first  paragraph  show  that  the  injury 
was  caused  by  the  carelessness  and  negligence  of  some  car- 
penters, employed  by  the  appellee  to  assist  in  the  construc- 
tion of  the  same  bridge.  It  is  averred  that  while  they  were 
working  with  a  derrick,  on  the  bridge,  at  a  point  some  thirty 
feet  above  the  appellant,  they  carelessly  and  negligently 
knocked  a  heavy  timber  off  the  bridge  which  fell  upon  and 
injured  him.  The  theory  of  this  paragraph  seems  to  be,  that 
because  the  appellant  was  employed  as  a  stone  mason,  while 
the  negligent  employees  were  employed  as  bridge  carpenters, 
each  being  subject  to  the  immediate  supervision  and  control 
of  a  different  foreman,  although  all  were  employed  at  the 
same  place,  and  in  the  common  task  of  constructing  a  bridge, 
they  were  not  co-employees.  That  each  being  engaged  in 
carrying  on  a  different  and  distinct  part  of  the  work,  they 
belonged  to  different  and  distinct  departments,  and  the  rule 
as  to  fellow  servants  has  no  application. 

The  facts  pleaded  are  not  sufficient  to  require  us  to  inves- 
tigate or  pass  upon  the  soundness  of  the  theory  argued  by 
counsel,  for  the  reason  that  even  in  courts '  which  fully 
recognize  the  doctrine  that  servants  employed  in  different 
departments  of  a  great  enterprise  are  not  fellow-servants, 
the  appellant  and  the  negligent  bridge  carpenters  would  be 
held  to  have  held  that  relation  to  each  other.  It  clearly  ap- 
pears from  the  complaint  that  they  were  engaged  together, 
at  the  same  place,  in  a  work  that  required  co-operation,  and 
such  association  as  would  bring  them  in  frequent  contact 
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with  each  other.  Chicago,  etc.,  R.  R.  Co.  v.  (PBryen,  15 
111.  App.  134 ;  Chicago,  etc.,  R.  W.  Co.  v.  Moranda,  93  111. 
302;  Chicago,  etc.,  R.  W.  Co.  v.  Moranda,  108  111.  576  (17 
Am.  &  Eog.  B.  B.  Cases,  564). 

We  consider  it  unnecessary  to  give  any  extended  consid- 
eration to  the  question,  for  the  reason  that  as  the  rule  has 
long  been  declared  in  this  State,  it  is  clear  that  the  parties 
were  co-employees,  and  this  paragraph  contains  no  aver- 
ments sufficient  to  show  liability  on  the  part  of  the  appellee. 
Gormley  v.  Ohio,  etc.,  R.  W.  Go.,  72  Ind.  31 ;  Brazil,  etc., 
Coal  Co.  v.  Gain,  98  Ind.  282 ;  Indiana  Car  Go.  v.  Parker, 
100  Ind.  181,  and  many  other  cases. 

The  second  paragraph  may  be  disposed  of  with  brief  men- 
tion. Like  the  first,  it  is  based  on  assumed  negligence  of 
the  employer,  the  appellee.  It,  however,  contains  do  aver* 
ment  that  the  appellant  was  himself  without  fault.  Nor  is 
there  any  equivalent  averment.  For  this  reason,  if  for  no 
other,  it  must  be  held  fatally  defective. 

The  circuit  court  did  not  err  in  its  rulings. 

Judgment  affirmed. 

Filed  Mar  24, 1892. 


No.  16,615. 

The  Fort  Wayne  Land  and  Improvement  Company 
st  al.  v.  The  Maumee  Avenue  Gravel  Boad 
Company. 

Gravel  Boad.— Including  of  Within  Municipal  Limits.— Exaction  of  ZbtZt— 
How  Affected.— The  extension  of  the  limits  of  a  municipal  corporation, 
so  as  to  embrace  a  turnpike  owned  by  a  private  corporation  can  not 
take  from  the  corporation  the  right  to  exact  tolls. 

Same. — Answer  in  Justification. — An  answer  in  justification  is  bad  which 
assumes  that  the  defendants  had  a  right  to  the  road  within  the  corpo- 
rate limits,  the  answer  alleging  that  "  said  road  when  said  acts  com- 
plained of  were  done,  became  a  public  street  of  said  city,"  and  admit- 
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ting  the  destruction  of  a  toll  house  and  gate  belonging  to  the  turnpike 
company,  but  attempting  to  justify  the  act  by  alleging  that  they  were 
worthless.  If  the  toll  house  was  the  property  of  the  turnpike  company, 
the  defendants  had  no  right  remove  or  confiscate  it,  even  if  it  was  val- 
ueless. An  answer  in  justification  must  fuljy  justify  the  wrongful  acta 
charged  in  the  complaint,  or  it  will  be  insufficient. 

From  the  Allen  Superior  Court. 

W.  J".  Vesey  and  0.  N.  Heaton,  for  appellants. 
R.  C.  Bell,  8.  B.  Morris,  J.  Morris  and  J.  M.  Barrett,  for 
appellee. 

Elliott,  C.  J. — The  first  question  in  this  case  may  be 
thus  stated :  Does  the  extension  of  the  limits  of  a  munici- 
pal corporation,  so  as  to  embrace  a  turnpike  owned  by  a 
private  corporation,  take  from  the  corporation  'the  right  to 
«xact  tolls?  In  our  opinion  this  question  is  free  from  diffi- 
culty. It  was  settled  in  the  Dartmouth  College  case,  that 
the  charter  of  a  private  corporation  invests  it  with  contract 
rights  which  can  not  be  divested  or  impaired,  save  by  con- 
demnation under  the  sovereign  power  of  eminent  domain. 
That  power,  as  is  well  known,  can  not  be  exercised  except 
in  cases  where  private  property  is  secured  by  due  process  of 
law,  and  upon  the  payment  of  just  compensation.  The  prop- 
erty of  a  private  corporation  can  no  more  be  taken  without 
due  process  of  law,  and  upon  just  compensation,  than  can 
the  property  of  a  natural  person.  The  franchise  of  exacting 
toll  is  property,  and  as  such  is  within  the  protection  of  the 
paramount  law.  It  is  simply  the  application  of  a  broad  fun- 
damental principle  to  a  particular  instance  to  adjudge  that  a 
turnpike  company  can  not  be  deprived  of  its  road  or  its 
franchises  by  an  extension  of  the  limits  of  a  municipal  cor- 
poration. The  authorities  are  in  substantial  agreement  upon 
this  question.  People,  ex  rel.,  v.  Detroit,  etc.,  B.  B.  Go.,  37 
Mich.  195 ;  State  v.  Passaic  T.  P.  Go.,  27  N.  J.  L.  217 ;  Com- 
monwealth v.  Covington,  ete.,  T.  P.  Co.  (Ky.),  5  S.  W.  B.  743. 
See  also  authorities  cited  in  Elliott  Roads  and  Streets,  pp.  57, 
Vol.  132.- 
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58.  The  decision  in  Sndl  v.  City  of  Chicago,  133  111.  413, 
rests  upon  a  statute,  and  is  not  relevant  to  the  question  here 
in  dispute.  We  have  no  statute  which  subjects  the  property 
rights  of  a  private  corporation  to  the  power  of  a  municipal 
corporation,  except  in  so  far  as  such  rights  may  be  subordi- 
nate to  the  police  power. 

The  sixth  paragraph  of  the  answer  of  the  appellants  is 
one  of  justification,  and,  as  is  well  known,  such  an  answer 
must  fully  justify  the  wrongful  acts  oharged  in  the  complaint 
or  it  will  be  insufficient.  The  answer  before  us  does  not 
justify  the  acts  of  the  appellants  in  asserting,  as  the  com- 
plaint alleges  they  do,  the  right  to  deprive  the  appellee  of 
its  property,  but,  on  the  contrary,  assumes  that  they  have  a 
right  to  the  road  within  the  corporate  limits,  for  it  is  alleged 
that "  said  road,  when  said  acts  complained  of  were  done, 
became  a  public  street  of  said  city."  The  answer  does  not 
justify  the  claim  of  the  appellants  to  the  right  to  destroy  the 
toll  gate  and  take  away  the  franchise  of  collecting  toll,  inas- 
much as  it  admits  the  destruction  of  the  toll  house  and  gate, 
and  attempts  to  justify  the  act  by  alleging  that  they  were 
worthless.  If  the  toll  house  was  the  property  of  the  appel- 
lee, the  appellants  had  no  right  to  remove  or  confiscate  it, 
even  if  it  was  valueless.     The  answer  is  bad. 

The  question  of  the  power  of  the  municipality  to  reduce 
the  road  to  grade,  and  make  it  safe  for  use  by  the  public,  is 
not  presented.  The  power  to  seize  and  appropriate  the  road 
is  one  thing  and  the  power  to  make  the  highway  safe  and 
convenient  for  travel  is  quite  a  different  thing.  The  infirm* 
ity  in  the  answer  is  that  it  bases  the  justification  upon  a  the- 
ory entirely  too  broad.  It  is  probably  true  that  as  all  property 
is  held  subject  to  the  police  power,  a  municipal  corporation 
may  reduce  a  turnpike  to  grade  if  the  public  safety  or  wel- 
fare so  demands.  See  authorities  cited.  Elliott  Roads  and 
Streets,  pp.  58,  59,  60. 

Judgment  affirmed. 

Filed  March  30, 1892 ;  petition  for  a  rehearing  overruled  June  7, 189%. 
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Smith  v.  Downey  et  al.  - — 

Appellate  Coubt. — Jurisdiction. — Action  for  Recovery  of  Specific  Personal 
Property. — EquiiabU  Defence. — The  Appellate  Court  has  jurisdiction  where 
an  appeal  is  taken  in  an  action  for  the  recovery  of  specific  personal 
property,  although  intermediate  between  the  filing  of  the  complaint 
and  the  rendition  of  the  judgment  defences  of  ah  equitable  nature  may 
be  interposed. 

From  the  Marion  Superior  Court. 

A.  C.  Harris,  for  appellant. 
.  A.  C.  Ayressmd  A.  Q.  Jones,  for  appellees. 

Miller,  J. — This  is  a  motion  to  transfer  this  cause  to  the 
Appellate  Court  for  final  disposition. 

The  action  was  brought  to  recover  the  possession  of  a  cer- 
tificate of  stock  issued  by  the  "  Snow  Storm  Mining  and 
Milling  Company  of  Durango,  Colorado." 

The  result  of  the  litigation  was  the  recovery  by  the  appel- 
lees of  the  possession  of  the  property  in  dispute. 

The  appellant  was  not,  originally,  a  party  to  the  action, 
but,  upon  her  own  petition,  became  a  party  defendant,  and 
filed  answers  and  a  cross-complaint  against  the  appellees, 
seeking  to  enforce  a  charge  or  lien  upon  the  stock  in  con* 
troversy. 

The  action  having  been  brought  "  for  the  recovery  of  spe- 
cific personal  property ,"  the  appeal  is  within  the  jurisdiction 
of  the  Appellate  Court,  unless  it  is  taken  out  by  the  matters 
interposed  by  the  appellant  as  a  defence  to  the  action. 

Appeals  in  actions  for  the  recovery  of  specific  personal 
property  being  given,  as  a  class,  to  the  Appellate  Court  in 
broad  and  comprehensive  terms,  without  the  use  of  words 
of  limitation  such  as  are  contained  in  the  clause  giving  that 
court  jurisdiction  in  actions  "  for  the  recovery  of  money 
only,"  carries  to  that  court  jurisdiction,  although,  interme- 
diate between  the  filing  of  the  complaint  and  the  rendition  of 
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the  judgment,  defences  of  an  equitable  nature  may  be  inter- 
posed.    Ex  parte  Sweeney,  126  Ind.  583. 

Ordinarily  it  is  the  nature  of  the  action  brought,  not  of 
the  defence  interposed,  that  gives  character  to  a  case  and  de- 
termines the  class  to  which  it  belongs.  When  its  character 
is  once  fixed,  other  matters  go  with  it  as  incidents,  so  as  to 
avoid  the  splitting  of  cases.  Elliott's  Appellate  Procedure, 
section  48. 

The  statute  does  not  withhold  from  the  Appellate  Court 
the  determination  of  the  rights  of  parties  according  to  equit- 
able principles,  where  the  same  is  merely  incidental  to  cases 
within  its  jurisdiction.  Parker  v.  Indianapolis  Nat? I  Bank, 
126  Ind.  595 ;  Baker  v.  Graves,  126  Ind.  593. 

We  are  of  the  opinion  that  the  jurisdiction  of  this  appeal 
is  in  the  Appellate  Court,  and  the  clerk  of  this  court  is,  there- 
fore, ordered  and  directed  to  transfer  this  cause  to  that  court 
for  final  determination. 

Filed  Jane  9, 1892. 


No.  15,874. 

Abernathy  et  al.  v.  Allen  et  al. 

TbiaJj  by  Juby. — Partition. — Joinder  with  Equitable  Action*. — Where  a  par- 
agraph for  partition  is  joined  with  paragraphs  stating  causes  of  action 
of  exclusively  equitable  jurisdiction,  prior  to  June  18th,  1852,  the  par- 
ties are  entitled  to  have  the  issue  of  partition  tried  by  a  jury. 

From  the  Boone  Circuit  Court. 

T.  J.  Terhune  and  B.  8.  Higgins,  for  appellants. 
G,  8.  Wesner  and  0.  D.  Wesner,  for  appellees. 

McBride,  C.  J. — The  complaint  in  this  case  was  in  three 
paragraphs.    The  first  paragraph  was  by  heirs  to  set  aside  a 
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voluntary  conveyance  made  by  a  deceased  ancestor  upon  the 
ground  that  it  was  procured  by  fraud  and  undue  influence. 

The  second  was  to  set  aside  a  conveyance  made  by  the  an- 
cestor on  the  ground  that  he  was  of  unsound  mind  when  he 
made  it. 

The  third  paragraph  was  for  partition,  and  alleged  that 
certain  of  the  parties,  plaintiff  and  defendant,  were  the  own- 
ers in  fee  simple  of  certain  land,  describing  it,  and  stating 
the  specific  interest  alleged  to  belong  to  each.  It  alleged 
the  indivisibility  of  the  land,  and  asked  that  the  parties  be 
declared  the  owners  of  the  same  in  the  several  shares  indi- 
cated, and  for  partition.  The  complaint  was  in  the  usual 
form  and  its  averments  were  specific.  Issues  were  joined  by 
answer  of  general  denial. 

The  appellants,  who  were  the  plaintiffs  below,  demanded 
a  trial  by  jury  as  to  the  issues  joined  on  each  paragraph. 
The  court  denied  them  a  jury  and  the  cause  was  tried  by  the 
court.  The  only  question  presented  by  the  record  arises  on 
this  action  of  the  court,  the  question  having  been  properly 
saved  by  exception  and  by  bill  of  exceptions.  The  appel- 
lants insist  they  were  entitled  to  a  trial  by  jury  of  the  issue 
joined  on  the  third  paragraph  of  the  complaint,  while  the 
appellees  argue  earnestly  that  the  action  of  the  court  was 
right.  They  apparently  base  this  contention  upon  the  ground 
that  the  court,  in  passing  upon  the  demand  for  a  jury  to 
try  that  issue,  was  authorized  to  look  to  and  consider  the 
averments  in  each  of  the  other  paragraphs.    Counsel  say : 

"  The  third  paragraph,  when  taken  as  a  part  of  the  com- 
plaint or  as  a  whole,  proceeds  upon  the  theory  that  the  deed 
of  conveyance  named  in  the  first  and  second  paragraphs,  ex- 
ecuted by  Simon  Allen  to  defendants,  is  void  or  voidable. 
The  (hree  paragraphs  might  properly  be  united  in  one.  It 
follows  as  a  conclusion  that  if  the  plaintiffs  fail  on  the  first 
and  second  paragraphs,  they  can  take  nothing  by  the  third. 
The  complaint  must  be  taken  as  a  whole  in  this  court.9' 

Section   278,  R.  S.  1881,  authorizes  a  plaintiff  to  unite 
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several  causes  of  action  in  the  same  complaint  in  certain 
cases.  The  several  causes  of  action,  stated  in  the  several  par- 
agraphs of  the  complaint  at  bar,  all  fall  within  the  fifth 
clause  of  that  section,  and  may  properly  be  thus  joined. 

When  the  complaint  contains  more  than  one  cause  of  ac- 
tion, each  must  be  distinctly  stated  as  a  separate  paragraph, 
and  numbered.     Section  338,  R.  S.  1881,  clause  3. 

Each  paragraph  must  be  sufficient  in  its  own  averments, 
and  must  in  and  of  itself  state  a  good  cause  of  action. 

It  can  not  be  aided  by  material  averments  contained  in 
other  paragraphs.  Works  Pr.  &  PL,  section  383,  and  au- 
thorities cited.  While  there  is,  in  the  case  at  bar,  no  ques- 
tion as  to  the  sufficiency  of  any  paragraph  of  the  complaint, 
a  consideration  of  the  foregoing  rule  demonstrates  the  fal- 
lacy of  the  position  taken  by  counsel  for  the  appellees. 

Each  paragraph  is,  in  effect,  a  separate  complaint.  We 
have,  therefore,  three  separate  complaints,  which  the  statute 
says  may  be  thus  legitimately  joined,  and  the  questions 
raised  by  each  and  by  all  of  them  litigated  together.  It 
does  not  follow,  however,  that  they  may  all  be  litigated  in 
the  same  way. 

Section  409,  R.  S.  1881,  provides  that  in  case  of  the  join- 
der of  causes  of  action  which,  prior  to  June  18,  1852,  were 
of  exclusive  equitable  jurisdiction  with  causes  of  action 
which,  prior  to  that  date,  were  designated  as  actions  at  law 
and  triable  by  a  jury,  the  former  shall  be  triable  by  the 
court  and  the  latter  by  a  jury,  unless  waived.  "  The  trial 
of  both  may  be  at  the  same  time,  or  at  different  times,  as  the 
court  may  direct." 

It  is  conceded  that  the  issues  joined  on  the  first  and  sec- 
ond paragraphs  of  complaint  were  of  exclusive  equitable 
cognizance,  and  properly  triable  by  the  court.  This  court, 
in  the  case  of  Kitts  v.  Willson,  106  Ind.  147,  held  that  in  a 
suit  for  partition  the  parties  were,  under  this  statute,  entitled 
to  a  jury  trial.  In  the  case  of  Martin  v.  Martin,  118  Ind. 
227,  the  case  of  Kitts  v.  Wilteon  was  criticised,  and  modified, 
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but  not  in  such  manner  as  to  affect  its  authority  on  this  point. 
In  our  opinion  the  parties  were  entitled  to  have  that  issue 
tried  by  a  jury,  and  the  court  erred  in  refusing  it. 

Judgment  reversed,  with  costs. 

Filed  Jane  7, 1892.      * 


15,909. 

Weigold  v.  Pross. 

EjxanaENT. — Antwer  to  Denial. — Proof  of  Defendants  Poucmon  DUpmuoi 
With*— In  an  action  of  ejectment,  where  the  defendant  appear*  and 
joins  issue,  under  which  he  can  make  a  defence,  proof  on  the  part  of 
the  plaintiff  of  defendant's  possession  is  dispensed  with  by  section  1056, 
B.  8. 1881.  The  fact  that  he  admits  title  in  the  plaintiff  does  not  make 
such  proof  necessary,  for  he  still  has  the  right  under  his  answer  in  denial 
to  make  any  other  defence  he  may  have. 

From  the  Tippecanoe  Superior  Court. 

J.  Park,  for  appellant. 

Tm  H.  Wrepers  and  T.  H.  Adams,  for  appellee. 

Olds,  J. — This  is  an  action  of  ejectment,  and  there  was  a 
finding  and  judgment  for  the  plaintiff. 

The  only  question  presented  relates  to  the  sufficiency  of 
the  evidence.  The  appellant  appeared  and  made  a  defence, 
and  filed  an  answer  in  denial  of  the  complaint.  Upon  the 
trial  the  appellant  admitted  that  the  appellee  was  the  owner 
of  the  real  estate,  but  there  was  no  withdrawal  of  the  answer. 

When  the  defendant  appears  and  joins  issue  under  which 
he  can  make  a  defence,  there  is  no  necessity  of  the  plaintiff 
making  proof  of  defendant's  possession.  Such  proof  is  ex- 
pressly dispensed  with  by  section  1056,  R.  S.  1881. 

Under  an  answer  in  denial  in  an  ejectment  case,  a  defend- 
ant is  permitted  to  give  in  evidence  every  defence  to  the  ac- 
tion that  he  may  have,  either  legal  or  equitable.     And  when 
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the  defendant  appears  and  answers  by  denial,  the  evidence 
of  his  possession  is  dispensed  with,  and  the  fact  that  he  ad- 
mits title  in  the  plaintiff  does  not  make  such  proof  necessary, 
for  he  still  has  the  right  to  make  any  other  defence  he  may 
have. 

The  joining  of  the  issue  fixes  the  proof  necessary  to  be 
made  by  the  plaintiff,  and  the  fact  that  the  defendant  admits 
one  fact  which  it  is  necessary  for  the  plaintiff  to  prove,  does 
not  add  to  the  facts  necessary  to  be  proven,  any  more  than  if 
the  plaintiff  had  proven  the  fact  independent  of  an  admis- 
sion. 

The  appellant  in  this  case  appeared  and  aAsweied  by  de- 
nial, taking  such  steps  as  were  necessary  to  give  in  evidence 
every  defence  he  may  have  had. 

He  availed  himself  of  the  right  to  give  in  evidence  all  of 
his  defences.  Under  this  state  of  the  issues,  the  appellee  was 
not  required  to  prove  appellant  in  possession.  By  appearing 
and  pleading  to  the  action,  the  defendant  admits  his  possession* 
Holman  v.  Elliott,  86  Ind.  231 ;  Carver  v.  Carver,  97  Ind. 
497. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  May  24, 1892. 


No.  15,806. 

Moyer  v.  The  Fort  Wayne,  Cincinnati  and  Louis- 
ville Railroad  Company. 

Contract. — Railroad, — Change  of  Ownership. —  Foredoeure  of  Mortgage. — 
Non-Liability  of  New  Company — Equitable  Claim. — The  plaintiff  entered 
into  a  contract  with  two  railroad  companies  to  build  a  joint  passenger 
station  for  them,  each  of  the  companies  to  pay  a  specified  sum  and  he  to 
pay  a  part  of  the  cost  himself,  though  there  was  nothing  to  show  that 
he  was  to  have  any  interest  in  the  building  when  completed.   One  of  the 
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companies,  which  failed  to  pay  as  it  had  agreed  to  do,  had  a  mortgage 
upon  all  of  its  property  when  the  contract  was  entered  into  with  the 
plaintiff.  The  mortgage  was  foreclosed.  The  bondholders  became  the 
purchasers  at  the  foreclosure  sale  and  reorganized  the  company. 

Held,  that  the  new  company,  although  it  used  the  station,  was  not  liabje 
to  the  plaintiff. 

Held,  also,  that  an  agreement  between  the  bondholders  that  a  certain  sum 
should  be  retained  for  the  payment  of  a  specified  claim  and  other  small 
claims,  as  might  be  required,  the  claim  of  the  plaintiff  not  being  spe- 
cially designated,  created  no  obligation  in  his  favor. 

Held,  also,  that  even  if  an  obligation  was  created  in  favor  of  the  plaintiff, 
lie  would  have  no  right  to  recover  upon  it,  as  it  does  not  appear 
that  the  sum  was  not  properly  used  to  pay  the  claim  specified  or  other 
claims  having  rightful  precedence  of  the  plaintiff's  claim. 

Pleading.  —  Complaint  —  Specific  Averments  Control.  —  Corporation.  — 
Where  a  complaint  charged  that  the  defendant  is  the  same  corporation 
under  a  different  name  as  the  one  that  entered  into  a  contract  with 
the  plaintiff,  but  the  specific  averments  of  the  complaint  showed  that 
the  defendant  was  a  new  corporation,  the  latter  averments  must  con- 
trol, and  there  can  be  no  recovery  upon  the  theory  that  the  defendant 
corporation  is  the  same  as  the  one  with  which  the  plaintiff  contracted. 

From  the  Wayne  Circuit  Court. 

XJ.  t>.  Cole,  H.  C.  Fox  and  J.  T.  Bobbins,  for  appellant. 
W.E.  Hackedorn,  J.  i£  Mdlett,  B.  E.  Bell  and  8.  B.  Morris, 
for  appellee. 

ElxlOTT,  J. —  The  appellant  alleges  in  his  complaint 
that  the  appellee  is  a  railway  corporation  organized  under 
the  laws  of  this  State ;  that  it  is  the  same  corporation  under 
a  different  name,  and  holding  the  same  property  as  the  Fort 
Wayne,  Muncie  and  Cincinnati  Railroad  Company ;  that  the 
company  last  named  executed  a  mortgage  on  the  9th  day  of 
June,  1889,  to  Alfred  P.  Edgerton  and  Jesse  L.  Williams, 
trustees,  to  secure  the  payment  of  one  million  eight  hundred 
thousand  dollars,  covering  all  the  property  of  the  company ; 
that  this  mortgage  was  subsequently  foreclosed  and  a  sale  of 
the  property  made  upon  the  decree ;  that  the  purchasers  of  the 
property  were  bondholders  and  re-organized  the  company  ; 
that  prior  to  the  re-organization  of  the  company  by  the  pur- 
chasers at  the  foreclosure  sale,  the  appellant  entered  into  a 
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contract  with  the  Fort  Wayne,  Muncie  and  Cincinnati  Kail- 
road  Company,  and  the  Cincinnati,  Hamilton  and  Indianapo- 
lis Railroad  Company  for  the  construction  of  a  joint  passen- 
ger station  at  the  junction  of  the  two  roads  at  Connersville ; 
that  by  the  terms  of  the  agreement  the  appellant  was  to 
receive  from  each  of  the  companies  seven  hundred  and  fifty 
dollars,  and  was  himself  to  pay  one  thousand  dollars  toward 
the  construction  of  the  station ;  that  he  performed  his  part 
of  the  agreement  and  erected  the  building  as  provided  by 
the  contract;  that  the  building  was  accepted  by  the  compa- 
nies and  they  entered  into  possession  of  it  on  the  first  day 
of  September,  1874  ;  that  neither  the  appellee  nor  its  prede- 
cessor has  paid  the  sum  agreed  upon,  nor  any  part  thereof. 
It  is  alleged,  in  general  terms,  that  the  sum  of  one  hundred 
and  fifty  thousand  dollars  was  set  aside  to  pay  sundry  claims, 
and  that  the  claim  of  the  appellant  was  among  those  so  pro- 
vided for,  but  there  is  no  allegation,  directly  or  indirectly, 
showing  by  whom  the  sum  named  was  set  apart.  The  writ- 
ten contract,  made  part  of  the  complaint,  was  executed  be- 
tween the  persons  holding  the  bonds  which  the  mortgage 
was  executed  to  secure,  and  it  provides  that  the  sum  named 
"  shall  be  retained  by  the  company,  which  may  be  used  by 
the  board  of  directors  in  settlement  of  the  claim  of  the  Liv- 
erpool and  London  and  Globe  Insurance  Company,  and  for 
other  small  claims  so  far  as  may  be  required." 

It  is  a  familiar  rule  of  pleading  that  specific  averments 
control  general  ones.  Reynolds  v.  Copeland,  71  Ind.  422. 
See  cases  cited  Elliott's  App.  Prac,  section  656,  p*  588,  note 
1.  The  general  averment  that  the  appellee  is  the  same  cor- 
poration as  the  one  that  entered  into  the  contract  with  the 
appellant,  gives  way  to  the  specific  averments  which  show 
that  the  appellee  is  a  new  corporation  organized  by  the  pur- 
chasers at  the  foreclosure  sale.  There  can,  therefore,  be  no 
recovery  upon  the  theory  that  the  corporation  here  sued  is 
the  same  as  the  one  with  which  the  appellant  contracted. 

The  provision  in  the  contract  between  the  bondholders 
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-which  we  have  quoted  does  not  bind  the  appellee  to  pay  the 
appellant  any  sum  whatever.  It  simply  authorizes  the  di- 
rectors to  use  that  sum  as  they  may  deem  necessary  in  pay- 
ment of  claims.  But  if  it  were  conceded  that  the  provision 
does  create  an  obligation  in  favor  of  the  appellant,  still  there 
is  no  right  to  recover  upon  it,  because  it  does  not  appear 
that  the  sum  was  not  properly  used  to  pay  the  claim  speci- 
fied, or  other  claims  having  rightful  precedence  of  the  ap- 
pellant's claim. 

We  understand  counsel,  however,  to  place  their  right  to  a 
recovery  mainly  upon  the  ground  that  the  facts  show  an 
equitable  claim.  *  Their  contention  is  that  as  the  new  com- 
pany used  the  building  erected  by  their  client,  it  must  pay 
the  debt  of  its  predecessor.  This  contention  can  not  pre- 
vail. The  old  company  was  the  debtor  of  the  appellant,  but 
the  new  did  not  become  liable  for  that  debt.  A  corporation 
formed  by  bondholders  who  purchase  at  a  sale  upon  a  decree, 
foreclosing  the  mortgage  securing  their  bonds  does  not  be- 
come liable  for  the  debts  of  the  mortgagor. 

It  is  assumed  by  counsel  that  the  appellee  is  liable  in 
equity  because  it  took  possession  of  the  appellant's  prop- 
erty. But  this  assumption  is  one  that  can  not  be  sup- 
ported. There  is  nothing  in  the  complaint  showing  that  the 
appellant  owned  the  station ;  on  the  contrary,  the  facts  stated 
show  simply  that  the  corporation  with  whom  the  appellant 
contracted,  promised  to  pay  him  a  designated  sum  of  money, 
and  for  that  sum  became  his  debtor.  The  cases  of  Lake 
Brie,  etc.,  R.  W.  Co.  v.  Griffin,"  107  Ind.  464,  Bloomfield 
R.  R.  Oo.  v.  Grace,  112  Ind.  128,  and  cases  of  like  char- 
acter are  not  in  point,  for  in  those  cases  possession  of  the 
complainant's  property  was  taken  and  held  by  the  railroad 
company.  This  case  is  in  no  respect  different  from  that 
wherein  one  man  agrees  to  build  a  house  for  another  for 
which  that  other  promises  to  pay  a  given  sum,  and  a  third 
person  becomes  the  owner  of  the  house  by  purchase  at  a  sale 
made  upon  a  decree  foreclosing  a  prior  mortgage.     In  the 
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case  supposed,  we  think  it  beyond  controversy  that  the  pur- 
chaser could  not  be  held  for  the  debt  of  the  mortgagor  to 
the  builder  of  the  house,  and  the  principle  which  rules  the 
supposed  case  must  determine  the  actual  ode. 

As  the  appellant  has  no  cause  of  actiop  #the  judgment 
must  be  affirmed  upon  the  assignment  of  cross-errors.  See 
authorities  cited.     Elliott  App.  Proc,  sections  417,  418. 

Judgment  affirmed. 

Filed  Jane  15, 1892. 


No.  15,890. 

Caldwell  v.  The  School  City  op  Huntington  et  al. 

Statute  of  Frauds. — Contract  to  be  Performed  within  a  Year.— School  Su- 
perintendent.— Parol  Contract. — Failure  to  Reduce  to  Writing.—A  board  of 
school-trustees,  on  the  24th  day  of  May,  1887,  by  a  resolution  passed  at 
a  regular  meeting,  employed  the  plaintiff  as  superintendent  of  the  pub- 
lic schools  of  the  city  from  the  1st  day  of  August,  1887,  to  the  31st  day 
of  July,  1888.  He  was  notified  of  his  election  and  accepted  said  em* 
ployment,  but  the  secretary  of  said  board  failed  to  make  any  record 
thereof.  Afterward  a  new  board  repudiated  the  contract,  and  em- 
ployed another  superintendent.  The  plaintiff  offered  to  perform  the 
contract  on  his  part,  but  was  not  permitted  to  do  so,  and  suit  was 
brought  to  recover  the  year's  salary  as  fixed  by  the  resolution. 

Held,  that  the  contract  was  within  the  statute  of  frauds,  and  that  a  simple 
failure  or  refusal  to  put  the  parol  contract  in  writing  did  not  create  an 
exception  to  the  statute. 

Held,  also,  that  the  charge  that  the  secretary  "  wilfully  and  purposely 
failed  and  refused  as  such  secretary  to  make  the  record/'  is  not  equiv- 
alent to  charging  that  the  secretary  fraudulently  prevented  the  con* 
tract  from  being  reduced  to  writing  and  signed  by  the  party  to  be 
charged,  and  does  not  take  the  case  out  of  the  statute  of  frauds. 

From  the  Allen  Circuit  Court. 

C.  W.  Watkin89  for  appellant. 

H.  B.  Sayler,  8.  M.  Sayler  and  J.  M.  Sayler,  for  appellee. 

Miller,  J. — The  complaint  alleges  that  the  school  board 
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of  the  school  city  of  Huntington,  on  the  24th  day  of  May, 
1887,  by  a  resolution  passed  at  a  regular  meeting,  employed 
the  appellant  as  superintendent  of  the  public  schools  of  the 
city  from  the  1st  day  of  August,  1887,  to  the  31st  day  of 
July,  1888;  that  he  was  notified  of  his  election,  and  accepted 
such  employment;  that  the  secretary  of  the  board  wilfully 
and  purposely  failed  and  refused,  as  such  secretary,  to  make 
the  record  of  the  employment;  that  the  minutes  of  the  meet- 
ing contained  a  resolution,  but  that  the  same  is  in  the  pos- 
session of  the  defendants,  or  has  by  them  been  destroyed  or 
mislaid,  so  that  a  copy  can  not  be  filed  with  the  complaint ; 
that  afterwards  a  new  board  of  trustees  repudiated  the  con- 
tract, and  employed  another  superintendent.   • 

The  complaint  shows  that  the  appellant,  at  the  commence- 
ment of  the  school  year,  offered  to  perform  the  contract  on 
his  part,  but  was  not  permitted  to  do  so. 

This  action  was  brought  to  recover  the  year's  salary,  as 
fixed  by  the  resolution  of  the  board  o'f  school  trustees. 

A  demurrer  was  sustained  to  the  complaint,  and  this  rul- 
ing presents  the  only  question  in  the  record. 

The  statute  provides  that  no  action  shall  be  brought "  Upon 
any  agreement  that  is  not  to  be  performed  within  one  year 
from  the  making  thereof,  unless  the  promise,  contract,  or 
agreement,  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  by  some  person 
thereunto  by  him  lawfully  authorized."  Section  4904,  R.  S. 
1881. 

This  contract,  if  such  it  was,  having  been  entered  into  on 
the  24th  day  of  May,  for  services  to  commence  on  the  1st 
day  of  August  following,  and  continue  for  the  period  of  one 
year,  was  within  the  statute,  unless  the  resolution  passed  was 
a  written  contract  or  memorandum,  or  note  thereof  signed  by 
the  party  to  be  charged,  or  unless  the  failure  to  record  the 
resolution  and  proceedings  of  the  board  was  such  as  to  take 
-the  contract  out  of  its  operation. 
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It  seems  too  clear  for  argument,  that  no  contract  or  mem- 
orandum was  signed  by  the  party  to  be  charged.  The  re- 
maining question  is,  did  the  failure  to  enter  the  resolution 
and  proceedings  make  an  exception  to  the  statute  of  frauds  ? 

That  a  simple  failure  or  refusal  to  put  a  parol  contract  in 
writing  will  not  create  an  exception  to  the  statute  of  frauds, 
was  held  in  the  well  considered  case  of  Caylor  v.  Roe,  99 
Ind.  1.  In  that  case,  speaking  of  a  summary  of  the  case  of 
Glass  v.  Hulbert,  102  Mass.  24,  the  following  language  per- 
tinent to  the  case  before  us  was  quoted  :  "  That  it  makes  no 
difference  whether  the  want  of  a  writing  was  accidental  or  in- 
tentional, and  that  so  long  as  the  effect  of  the  fraud  or  mistake 
extends  no  further  than  to  prevent  the  execution,  or  with- 
hold from  the  other  party  written  evidence  of  the  agreement, 
it  does  not  furnish  ground  for  the  court  to  disregard  the  stat- 
ute, and  enter  into  the  investigation  of  the  oral  agreement 
for  the  purpose  of  enforcing  it." 

In  the  complaint  in  this  case  the  charge  is  made  that  the 
secretary  "  wilfully  and  purposely  failed  and  refused,  as  such 
secretary,  to  make  the  record."  This  is  far  short  of  charg- 
ing that  the  defendant  fraudulently  prevented  the  contract 
from  being  reduced  to  writing  and  signed  by  the  party  to 
be  charged.  It  is,  indeed,  a  question  if  the  statute  does  not 
require  that  all  contracts  for  the  employment  of  teachers 
shall  be  in  writing.  Fairplay  School  Tp.  v.  O'Neal,  127 
Ind.  95. 

The  court  did  not  err  in  sustaining  the  demurrer  to  the 
complaint. 

Judgment  affirmed. 
Jane  14, 1802. 
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No.  16,302. 

Perkins  et  al.  v.  Hayward  et  al. 

Dbaixagb. — Judgment  Establishing  Ditch. — Correction  of. — The  drainage  law 
contemplates  that  after  judgment  has  been  rendered  by  the  court,  es- 
tablishing a  ditch,  and  ordering  its  construction,. the  case  shall  remain 
upon  the  docket  of  the  court  while  the  ditch  is  in  progress  of  con- 
struction. It  is  on  the  docket,  however,  only  for  the  purpose  of  carry- 
ing into  effect  the  judgment 'actually  entered,  and  not  for  any  action 
modifying  or  changing  that  judgment. 

Same. — Correction  of  Judgment  After  Term. — Notice. —  Waiver  of. — After  the 
expiration  of  the  term  at  which  judgment  has  been  rendered  by  the 
court  establishing  a  ditch,  no  order  can  be  made  modifying  or  correct- 
ing the  judgment,  except  upon  notice  again  bringing  the  parties  before 
it,  or  upon  their  voluntary  appearance,  and  a  waiver  of  notice  by  them. 

Same. —  What  Constitutes  Waiver  of  Notice. — Where,  however,  the  court  had 
rendered  judgment  against  the  remonstrators,  establishing  the  ditch, 
and  the  clerk  had  taxed  the  costs  of  the  proceedings  against  them,  but 
no  judgment  for  costs  had  been  so  entered  up,  and  a  motion  was  filed 
for  a  nunc  pro  tunc  entry,  to  that  effect,  and  the  remonstrators,  after  en- 
tering a  special  appearance  expressly  challenging  the*  jurisdiction  of 
the  court  oyer  their  persons,  and  before  any  ruling  was  made  on  that 
question,  filed  a  counter-motion  on  the  subject  of  costs,  they  thereby 
waived  want  of  notice,  and  the  action  was  equivalent  to  a  full  and  vol- 
untary appearance  to  appellee's  motion. 

Sams. — Judgment  for  Costs  Against  Remonstrators. — Nunc  pro  Tunc  Entry. — 
A  finding  and  judgment  against  remonstrators,  establishing  a  ditch, 
properly  and  necessarily  involves  a  judgment  for  costs.  See  section 
590,  B.  S.  1881.  The  failure  of  the  clerk  to  enter,  as  a  part  of  the  judg- 
ment, a  judgment  for  costs,  was  a  mere  omission  to  record  a  part  of  the 
judgment  actually  rendered,  as  shown  by  the  record,  and  the  omission 
could  be  supplied  by  a  nunc  pro  tunc  entry. 

Same. — Judgment  Establishing  Ditch.— Collateral  Attack. — The  circuit  court 
having  jurisdiction  over  the  subject-matter  of  the  construction  of  pub* 
lie  drains,  the  judgment  of  a  circuit  court  establishing  a  particular 
drain,  can  not  be  attacked  collaterally,  on  the  ground  that  said  drain, 
if  constructed,  will  have  an  effect  not  contemplated  by  the  Legislature 
in  the  enactment  of  the  drainage  law. 
Jurisdiction. — Collateral  Attack.— When  Must  be  Made. — Direct  Attack. — 
When  too  Late. — Where  the  court  has  jurisdiction  of  the  subject-matter, 
and  objection  is  made  to  its  jurisdiction  over  a  particular  case,  the  ob- 
jection must  be  promptly  made,  and  comes  too  late  after  the  parties 
pursue  the  case  to  final  judgment  in  the  court  of  last  resort  without 
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raising  the  jurisdictional  question,  and  raise  it  for  the  first  time  when 
the  judgment  of  affirmance  by  the  Supreme  Court  is  spread  on  the  records 
of  the  circuit  court.  After  such  a  delay,  the  question  of  jurisdiction 
could  not  be  raised,  even  in  a  direct  attack  on  the  judgment. 
Judgment. — Nvnc  fro  Tune  Entry. —  When  May  be  Made. — A  nunc  pro  tunc 
entry  may  be  made  if  there  is  any  entry  or  memorandum  found  among 
the  records  of  the  case,  required  by  law  to  be  kept,  showing  action 
taken,  or  orders  made  by  the  court,  which  the  clerk  has  failed  to  record. 

From  the  La  Grange  Circuit  Court. 

JR.  Lowrey  and  J.  W.  Hanan,  for  appellants. 
J.  Morris,  JR.  C.  Bell,  J.  M.  Barrett,  S.  JR.  Morris,  J.  8. 
Drake  and  F.  D.  Merritt,  for  appellees. 

McBride,  C.  J. — April  8th,  1884,  the  appellees  com- 
menced a  proceeding  in  the  La  Grange  Circuit  Court  to  es- 
tablish a  ditch,  pursuant  to  the  provisions  of  the  Act  of  April 
8th,  1881,  as  amended  March  8th,  1883.  R.  S.  1881,  sec- 
tions 4273  et  seq.;  Acts  1883,  pp.  173  et  seq.;  Elliott's 
Supp.,  sections  1175  et  seq. 

The  appellants  appeared  and  remonstrated. 

It  is  unnecessary  to  trace  the  steps  in  the  proceeding 
further  than  to  say  that  at  the  November,  1885,  term  of  that 
court,  it  culminated  in  a  trial  and  a  judgment  of  the  La 
Grange  Circuit  Court  establishing  the  ditch.  On  appeal  to 
this  court  that  judgment  was  affirmed.  Perkins  v.  Hayward, 
124  Ind.  445.  The  judgment  of  affirmance  was  rendered 
June  21st,  1890. 

The  record  before  us  shows  that  on  the  8th  day  of  Sep- 
tember, 1890,  the  appellees  filed  in  the  La  Grange  Circuit 
Court  a  motion,  showing  that,  while  the  court  had  found  for 
the  petitioners,  and  against  the  remonstrants,  and  had  ren- 
dered a  judgment  accordingly  establishing  the  ditch,  and  the 
clerk  had  taxed  the  costs  of  the  proceeding  against  the  re- 
monstrants, no  judgment  had  been  entered  for  costs.  This, 
the  motion  assumed  and  alleged,  was  solely  because  of  the 
misprision  of  the  clerk,  it  being  apparently  assumed  that  the 
judgment  establishing  the  ditch  carried  with  it  a  judgment 
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for  cost  which  should,  and,  but  for  the  inadvertence,  omis- 
sion and  mistake  of  the  clerk,  would  have  been  entered  of 
record  at  the  same  time,  and  as  a  part  of  the  judgment  estab- 
lishing the  ditch.  They  thereupon  asked  for  a  nunc  pro  tune 
entry  of  such  judgment. 

The  record  further  shows  that,  on  the  19th  day  of  No- 
vember, 1890,  which  was  the  third  judicial  day  of  the  No- 
vember term  of  the  La  Grange  Circuit  Court,  the  attention 
of  the  court  was  called  to  the  foregoing  motion  by  the  at- 
torneys for  the  appellees,  who,  in  open  court,  moved  for  a 
nune  pro  tune  entry  in  accordance  with  their  written  motion. 

To  this  the  appellants,  by  counsel,  on  the  same  day,  en- 
tered a  special  appearance  and  moved  the  court  to  dismiss  or 
reject  the  motion,  for  the  reason  that  they  had  no  notice  of 
it,  and  that  there  was  nothing  of  record  by  which  to  make 
the  amendment  in  the  judgment  asked  for  by  the  appellees. 
The  record  further  shows  that  one  week  later,  on  November 
26th,  1890,  the  appellants  filed  in  open  court  a  written  mo- 
tion, of  which  the  following  is  a  copy,  omitting  the  title: 

"  1st.  The  defendants  move  the  court  to  render  judgment 
in  the  above  entitled  cause  in  favor  of  the  defendants,  against 
the  petitioners  for  the  costs  and  charges  accrued  in  said  cause, 
as  being  laid  out  and  expended  by  the  defendants  herein,  on 
the  ground,  and  for  the  reason,  that  it  appears  by  the  petition 
and  record  herein  that  the  court  has  no  jurisdiction  of  this 
proceeding,  and  that  the  character  of  the  drain  sought  to  be 
constructed  is  shown  by  the  petition  not  to  be  one  which  is 
authorized  by  the  statute  of  the  State  of  Indiana,  or  other 
law  of  the  State,  and  that  the  judgment  for  costs  be  thus 
modified. 

"  2d.  The  defendants  further  move  the  court  separately 
and  additionally,  to  set  aside,  vacate  and  annul  the  judgment 
heretofore  rendered  herein,  on  the  twenty-second  judicial  day 
of  the  November,  1885,  term  of  said  court,  establishing  the 
drain  prayed  for  in  the  petition  herein,  and  approving  the 
Vol.  132.— 7 
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assessments  made  by  the  commissioners,  and  appointing  John 

Price  drainage  commissioner  to  construct  said  work,  for  the 

reason  that  it  appears  by  the  petition,  that  it  is  proposed 

herein  to  construct  a  drain  to  lower  and  drain  certain  of  the 

fresh  water  lakes  of  the  counties  of  Steuben  and  La  Grange  ; 

that  such  is  one  of  the  objects  and  purposes,  and  that  this 

court  has  no  jurisdiction  thereof,  nor  any  authority  of  law  to 

proceed  further  therein. 

"  Lowbey  &  Hanan, 

" Attorneys  for  Defendants." 

The  record  shows  that  the  appellants  thereupon  moved 
the  court  to  "  render  judgment  in  favor  of  the  defendants  in 
this  cause,  and  to  annul  the  judgment  heretofore  rendered 
on  the  22d  day  of  November,  1885,  for  the  reason  that  said 
drainage  will  lower  and  drain  certain  fresh  water  lakes  in 
La  Grange  and  Steuben  counties/' 

On  the  11th  day  of  December,  1890,  and  while  both  of  the 
foregoing  motions  were  pending  and  not  acted  upon,  the  fol- 
lowing record  entry  was  made  in  the  case : 

"  Be  it  remembered,  that  in  vacation,  before  the  Septem- 
ber term,  1 890,  of  the  La  Grange  Circuit  Court,  to  wit :  Au- 
gust 22,  1890,  there  was  filed  in  the  clerk's  office  of  the  La 
Grange  Circuit  Court  a  certified  copy  of  the  opinion  and 
judgment  of  the  Supreme  Court  of  the  State  of  Indiana  in 
the  above  entitled  cause. 

"And  be  it  further  remembered  that,  afterwards,  to  wit : 
December  11,  1890,  that  being  the  22d  judicial  day  of  the 
November,  1890,  term  of  said  court,  on  motion  of  James  S. 
Drake,  one  of  the  counsel  for  petitioners  in  said  cause,  it 
was  ordered  by  the  court  that  said  opinion  be  spread  of  rec- 
ord upon  the  order  book  of  said  court,  which  opinion  is  in 
words  and  figures  following,  to  wit : " 

The  opinion  was  therefore  spread  upon  the  order  book. 

The  court  then  took  up  the  two  pending  motions,  and  dis- 
posed of  them  in  inverse  order.  The  motion  of  the  appel- 
lants, although  the  last  filed,  was  ruled  upon  first.     It  was 
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overruled  and  the  appellants  excepted.  The  appellees'  mo- 
tion was  sustained)  and  a  nunc  pro  tune  entry  was  made  of  a 
judgment  for  costs  in  favor  of  the  appellees  and  against  the 
appellants. 

The  appellants  contend  that  in  both  rulings  the  circuit 
court  erred. 

Their  contention  is  placed  by  them  upon  three  grounds : 

1st.  That,  as  no  notice  was  given  them  of  the  motion  for 
the  nunc  pro  tunc  entry,  and  their  appearance  thereto  was 
special,  the  court  acquired  no  jurisdiction  of  their  persons, 
and  was  therefore  without  authority  to  make  an  order  bind- 
ing upon  them. 

2d.  The  record  did  not  show  any  minute  or  memoran- 
dum made  by  the  judge  at  the  November  term,  1885,  direct- 
ing a  judgment  for  costs,  and  there  was,  therefore,  nothing 
upon  which  to  base  the  nunc  pro  tuno  entry. 

3d.  The  averments  of  the  petition  showed  that  the  effect, 
if  not  the  purpose,  of  the  proposed  ditch  was  to  lower  the 
water  in  certain  fresh  water  lakes,  and  for  that  reason  the 
court  had  no  jurisdiction  of  the  subject  matter  (citing  Balti- 
more, etc.,  R.  U.  Co.  v.  Retring,  122  Ind.  6),  and,  there- 
fore, that  the  judgment  establishing  the  ditch  was  void,  and 
could  be  disregarded  or  set  aside  by  the  court  on  motion. 

We  will  consider  the  questions  in  the  order  stated. 

The  drainage  law,  under  which  these  proceedings  were 
had,  contemplates  that  after  judgment  has  been  rendered  by 
the  court  establishing  a  ditch  and  ordering  its  construction, 
the  case  shall  still  remain  upon  the  docket  of  the  court 
while  the  ditch  is  in  progress  of  construction.  The  ditch 
commissioner,  to  whose  supervision  the  work  is  entrusted, 
acts  throughout  under  the  direction  of  the  court.  Section 
4279,  R.  8.  1881. 

Only  when  he  reports,  showing  the  work  done,  does  it 
finally  disappear  from  the  docket. 

It  does  not  follow,  however,  that  the  entire  proceeding  is 
in  fieri  during  all   this  time.     The   statute  contemplates 
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adversary  proceedings.  Provision  is  made  for  bringing  before 
the  court  all  persons  interested  in  or  affected  by  the  work. 
Issues  may  be  formed  and  tried,  as  was  done  in  this  case. 
But  the  judgment,  establishing  the  ditch  and  ordering  its 
construction,  is  a  final  judgment,  which  terminates  the 
adversary  proceedings. 

It  is,  thereafter,  on  the  docket  only  for  the  purpose  of  car- 
rying into  effect  the  judgment  actually  rendered,  and  not  for 
any  action  modifying  or  changing  that  judgment.  So  far, 
therefore,  as  the  adversary  proceedings  are  concerned,  it  is 
no  longer  in  fieri,  after  the  expiration  of  the  term  when  the 
judgment  was  rendered.  After  that  time  the  court  can 
make  no  order  changing,  modifying  or  correcting  the  judg- 
ment, except  upon  notice,  again  bringing  the  parties  before 
it,  or  upon  their  voluntary  appearance. 

In  our  opinion  the  court  in  this  case  had  no  jurisdiction 
to  act  upon  the  motion  for  a  nunc  pro  tune  correction  of  the 
judgment  without  notice,  or  the  voluntary  appearance  of 
the  appellants  and  a  waiver  of  notice  by  them. 

Their  appearance  of  November  19th,  1890,  being  a  special 
appearance,  expressly  challenging  the  jurisdiction  of  the 
court  over  their  persons,  did  not  waive  notice.  They  had 
the  right  to  appear  specially  for  that  purpose,  and  if  nothing 
had  thereafter  been  done  by  them  to  waive  notice  it  is  clear 
that  the  court  would  have  been  without  authority  to  make 
the  order. 

The  action  of  the  appellants,  however,  on  the  26th  day  of 
November,  1890,  was,  in  our  opinion,  a  complete  waiver  of 
the  objection  of  want  of  notice,  and  was  equivalent  to  a  full 
and  voluntary  appearance.  At  that  time  the  appellee's  mo- 
tion was  still  pending,  with  no  ruling  made  on  the  question 
raised  by  the  appellants  on  their  special  appearance. 

Without  insisting  on  a  ruling  on  these  questions,  they, 
themselves,  voluntarily  appeared  and  filed  a  counter  motion. 
If  they  desired  to  save  the  question  they  might  have  done  so 
by  requiring  a  ruling  upon  their  special  appearance,  and   by 
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an  exception  before  filing  their  counter  .motion.  Their  mo- 
tion, however,  went  to  the  merits  of  the  entire  proceeding. 
Made  as  it  was,  before  a  ruling  had  been  made  on  the  ques- 
tions raised  by  their  special  appearance,  and  even  ruled  upon 
before  the  other  questions  were  decided,  it  is,  we  think,  clear, 
according  to  the  great  weight  of  authority,  that  it  was  a 
complete  waiver  of  notice.  Elliott's  App.  Proc,  section 
637,  and  cases  cited;  Elliott  v.  Lawhead,  43  Ohio  St.  171; 
Handy  v.  Ins.  Co.,  37  Ohio  St.  366 ;  Maholm  v.  Marshall ' 
29  Ohio  St.  611 ;  Sealey  v.  California  Lumber  Co.,  24  Pac. 
Rep.  (Ore.),  197;  Colorado  Cent.  R.  JR.  Co.  v.  Caldwell,  19 
Pac.  Rep.  (Col.)  542 ;  Layne  v.  Ohio  River  R.  R.  Co.}  35 
W.  Va.  438. 

A  nunc  pro  tunc  entry,  in  practice,  is  an  entry  made  now 
of  something  which  was  actually  previously  done,  to  have 
effect  as  of  the  former  date.  Its  office  is  not  to  supply 
omitted  action  by  the  court,  but  to  supply  an  omission  in 
the  record  of  action  really  had,  but  omitted  through  inad- 
vertence or  mistake. .  12  Am.  &  Eng.  Encyc.  of  Law,  p. 
80  et  seq.,  and  authorities  cited ;  Chissom  v.  Barbow,  100 
Ind.  1. 

It  is  not  necessary  for  us  here  to  lay  down  any  general 
rule  as  to  the  evidence  necessary  to  authorize  an  entry  nunc 
pro  tunc,  further  than  to  say  that  such  action  may  be  had  if 
there  is  any  entry  or  memorandum  found  among  the  records 
of  the  case,  required  by  law  to  be  kept,  showing  action 
taken,  or  orders  made  by  the  court  which  the  clerk  has  failed 
to  record.     12  Am.  &  Eng.  Encyc.  of  Law,  81. 

The  statute  under  which  this  proceeding  was  had  provides 
that :  "  When  the  finding  of  the  court  is  against  the  re- 
monstrance for  any  cause,  *  *  *  he  shall  pay  the  costs  occa- 
sioned by  the  remonstrance."  Counsel  for  the  appellants 
contend,  however,  that  this,  while  it  imposes  upon  the  de- 
feated remonstrant  the  duty  of  paying  the  costs,  does  not  au- 
thorize a  judgment  against  him  for  them.  In  this  we  can 
not  agree  with  them.     In  our  opinion  a  fair  construction  of 
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the  statute  makes  the  duty  of  the  court  imperative  in  such 
cases  to  render  a  judgment^  in  favor  of  the  petitioners  for 
such  costs.  This  is  the  rule  in  ordinary  civil  causes.  Sec- 
tion 590,  R.  S.  1881 ;  MerriU  v.  Shirk,  128  Ind.  503.  We 
think  it  was  the  intention  of  the  Legislature,  by  the  statute 
above  quoted,  to  apply  the  same  rule  to  proceedings  of  this 
character.  A  finding  and  judgment  against  remonstrators, 
establishing  a  ditch,  therefore,  properly  and  necessarily  in- 
volves a  judgment  for  costs.  In  the  case  at  bar  the  court 
did,  as  shown  by  the  record,  find  against  the  remonstrants, 
and  did  render  final  judgment  against  them  establishing  the 
ditch.  The  failure  of  the  clerk  to  enter,  as  a  part  of  the 
judgment,  a  judgment  for  costs  was  a  mere  omission  to  record 
a  part  of  the  judgment  actually  rendered  as  shown  by  the 
record. 

This  brings  us  to  the  consideration  of  the  final  proposi- 
tion. In  the  original  proceeding,  the  question  of  jurisdic- 
tion was  not  raised,  either  in  the  circuit  court  or  in  this 
court. 

As  the  question  comes  to  us,  it  presents  some  novel  fea- 
tures. It  is  an  attack  on  a  judgment  of  a  court  of  general 
jurisdiction  which  has  been  appealed  to  and  affirmed  by  the 
court  of  last  resort.  The  attack  is  by  a  party  to  the  record, 
the  party  who  appealed  the  cause  and  unsuccessfully  sought 
its  reversal.  His  motion  asked  the  court,  notwithstanding 
the  affirmance  of  the  judgment,  to  treat  it  as  a  nullity. 

The  attack  upon  the  judgment  is  collateral,  and  can  only 
succeed  if  the  judgment  is  void. 

It  must  fail  if  it  is  merely  erroneous,  no  matter  how  great 
the  error. 

That  the  attack  is  collateral  does  not  seem  to  be  contro- 
verted by  counsel  in  their  argument,  nor,  in  our  opinion, 
could  that  fact  be  successfully  questioned.  The  contention, 
earnestly  presented  and  ably  and  vigorously  argued,  is  that 
the  averments  of  the  petition,  showing  that  the  effect  of  the 
construction  of  the  ditch  would  be  to  lower  certain  lakes  in 


MAY  TEKM,  1892.  103 

Perkins  4  oL  ».  Hay  ward  et  al. 

-  — 

La  Grange  and  Steuben  counties,  the  proceeding  was  "  with- 
out authority,  and  incurably  void/'  because  the  court  had 
no  jurisdiction  of  the  subject-matter*  If  counsel  are  right 
in  their  contention,  that  the  court  had  no  jurisdiction  of  the 
subject-matter,  their  argument  is  unanswerable,  and  the 
judgment  is  void.  They,  however,  err  in  giving  to  the 
term  "subject-matter"  too  limited  an  application. 

Their  error  lies  in  the  failure  to  distinguish  between  the 
subject-matter  of  the  proceeding  and  the  subject-matter  of 
the  specific  case  then  before  the  court. 

Jurisdiction  of  the  subject-matter  of  a  case  grows  out  ofs 
the  fact  that  it  belongs  to  a  general  class  of  cases  of  which 
the  court  has  jurisdiction. 

If  the  court  has  no  jurisdiction  of  the  subject-matter,  it 
has  no  power  to  act  at  all,  and  any  order  made  by  it  is  void, 
and  may  be  ignored.  The  parties  can  not  waive  the  objec- 
tion, nor  can  they  by  agreement  give  to  the  court  jurisdiction 
of  a  case  belonging  to  a  class  which  the  law  withholds  from 
its  cognizance.  The  question  may  be  raised  at  any  time,  and 
the  court's  action  in  usurping  jurisdiction  may  be  questioned 
collaterally. 

If,  however,  the  court  has  jurisdiction  of  the  subject-mat- 
ter of  an  action,  the  fact  that  the  averments  of  the  complaint 
or  petition  in  the  case  before  it  are  defective,  or  insufficient, 
or  that  it  contains  averments  tending  to  deprive  the  court  of 
jurisdiction  to  grant  the  specific  relief  sought,  will  not,  of 
itself,  render  the  judgment  of  the  court  void.  When  a  case 
is  commenced  in  a  court  having  general  jurisdiction  of  the 
class  of  actions  to  which  it  belongs,  the  court  has  jurisdiction 
of  the  subject-matter.  And,  if  it  also  acquires  jurisdiction 
of  the  parties  litigant,  its  judgment  therein  is  not  open  to 
collateral  attack,  however  erroneous  it  may  be.  Having  ju- 
risdiction of  the  class  of  cases,  it  is,  of  necessity,  clothed  with 
power  to  decide  upon  the  sufficiency  of  the  jurisdictional 
averments  in  the  specific  case  presented.  The  power  to  de- 
cide involves  the  power  to  decide  wrong  as  well  as  right. 
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Having  the  power  to  decide  the  question,  an  erroneous  de- 
cision does  not  oust  its  jurisdiction.  The  right  and  the 
power  to  decide  protect  its  decisions  from  collateral  attack 
whether  they  are  right  or  wrong.  The  following,  with  many 
other  authorities,  will  be  found  to  fully  sustain  the  foregoing 
propositions.  Elliott's  Appellate  Procedure,  sections  501, 
502  and  503  ;  Jackson  v.  Smith,  120  Ind.  520;  State,  ex  rd., 
v.  Wolever,  127  Ind.  306;  Chicago,  etc.,  R.  W.  Go.  v.  Sutton, 
130  Ind.  405 ;  Alexander  v.  Gill,  130  Ind.  485 ;  McCoy  v. 
Able,  131  Ind.  417. 

The  subject-matter  of  this  proceeding  was  the  construction 
of  a  public  drain.  Of  this  class  of  cases  the  circuit  court 
has  jurisdiction. 

The  objection  raised  is  that  the  specific  drain  sought  to  be 
constructed  will  Have  an  effect  not  contemplated  by  the  Leg- 
islature in  the  enactment  of  the  drainage  law.  It  is  plain 
that  the  question  of  jurisdiction  goes  to  the  particular  case, 
and  is  within  the  rules  above  stated.  The  objection  is  not 
that  the  circuit  court  of  La  Grange  county  has  not  jurisdic- 
tion to  direct  the  construction  of  a  public  drain,  but  that  it 
had  no  authority  to  direct  the  construction  of  this  particular 
drain.  In  other  words,  that  while  its  power  to  direct  the 
construction  of  public  drains  is  clear,  if  a  sufficient  petition 
is  filed,  and  the  proper  preliminary  steps  have  been  taken,  it 
erred  in  the  case  at  bar  in  holding  the  petition  sufficient,  and 
proceeding  on  that  assumption. 

While,  as  we  have  said,  the  question  of  jurisdiction  was 
not  raised,  either  in  the  circuit  court  or  in  the  Superior 
court,  the  circuit  court  inferentially  affirmed  its  jurisdiction 
by  taking  cognizance  of  the  case  and  deciding  it.  If  it  erred 
by  so  doing,  the  appellants  could  only  avail  themselves  of 
the  error  by  a  direct  attack.  In  like  manner  this  court,  by 
taking  cognizance  of  the  appeal  and  affirming  the  judgment, 
inferentially  affirmed  that  the  case  made  by  the  petition  wai 
within  the  jurisdiction  of  the  circuit  court. 

We  find  no  error  in  the  record. 
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The  judgment  might  well  be  affirmed,  also,  upon  other 
grounds  than  that  the  attack  upon  the  judgment  is  collat- 
eral. 

In  our  opinion  there  was  a  complete  waiver  of  the  ques- 
tion by  the  appellants,  by  their  failure  to  raise  it  at  the  proper 
time. 

The  rale  in  such  cases  is  thus  stated  in  McCoy  v.  Able, 
supra:  "There  was  here  jurisdiction  of  the  general  subject 
—that  is,  of  the  general  class,  and,  when  such  jurisdiction 
exists,  specific  objection  to  the  jurisdiction  must  be  oppor- 
tunely made  and  duly  brought  into  the  record." 

See  also  Elliott's  Appellate  Procedure,  section  776. 

Objections  to  the  jurisdiction,  when  objections  are  neces- 
sary to  save  the  question,  must  be  promptly  made,  or  they  will 
be  lost  by  waiver.  It  must  be  understood,  of  course,  that 
we  are -still  speaking  of  a  case  where  the  objection  goes  to 
the  jurisdiction  of  the  court  over  the  particular  case,  and  not 
to  its  jurisdiction  over  the  class  of  cases  to  which  that  case 
belongs. 

The  conduct  of  the  parties  in  pursuing  the  case  to  final 
judgment  in  the  court  of  last  resort,  without  even  a  sugges- 
tion of  the  jurisdictional  question,  and  raising  it  for  the  first 
time  when  the  judgment  of  affirmance  by  the  Supreme  Court 
is  spread  on  the  records  of  the  circuit  court,  is,  in  our  opinion, 
an  entire  waiver  of  the  error,  if  there  was  any.  So  that  the 
appellants  are  not  in  situation  to  raise  the  question,  even  in 
a  direct  attack  on  the  judgment. 

Judgment  affirmed  with  costs. 

Filed  June  16, 1892. 
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132   106  AssiONlf  KHT  of  Ebrobs. — Names  of  Parties.— Omission  of. — An  assignment 

of  errors  is  defective  in  which  neither  the  names  of  all  the  appellants! 

nor  the  christian  name  of  one  of  the  appellees  appear  either  in  the  title 
or  the  body  of  the  assignment  of  errors. 
Appeal. — Dismissal  of. — Assignment  of  Errors. — Endure  to  Name  Arties.— 
Notice  to  Co-Parties. — A  failure  to  name  all  the  parties  in  an  assignment 
of  errors,  or  a  failure  to  give  notice  to  co-parties,  against  whom  judg- 
ment was  rendered  in  the  court  below,  is  a  ground  for  the  dismissal  of 
the  appeal. 
Same. — Objection  to  Assignment  of  Errors. —  Waiver  of. — Submission  of  Cause.— 
What  Does  not  Constitute. — An  agreement  on  the  part  of  appellees  to  al- 
low counsel  for  appellant  an  extension  of  time  for  filing  bis  brief,  with 
a  request  that,  when  the  briefs  were  filed,  the  case  should  be  passed  up. 
on  in  the  regular  way,  and  afterwards  a  second  agreement  for  an  exten- 
sion, in  which  the  right  to  make  any  legal  objection  to  the  record  and 
assignment  of  errors  was  reserved,  did  not  constitute  a  waiver  of  any 
objection  to  the  assignment  of  errors,  or  a  submission  of  the  cause  by 
agreement. 

From  the  Noble  Circuit  Court. 

R.  Loivry,  J.  E.  MeCloskey,  J.  D.  Terrall  and  J.  W.  Han- 
»  nan,  for  appellants. 

O.  L.  Ballon,  J.  8.  Drake  and  F.  D.  Merritt,  for  appellees. 

Olds,  J. — This  action  originated  before  the  board  of  com- 
missioners of  La  Grange  county,  on  a  petition  by  the  appel- 
lees to  vacate  a  highway. 

The  appellant,  Jacob  S.  Brown,  and  a  number  of  others, 
filed  a  remonstrance.  An  appeal  was  taken  to  the  La  Grange 
Circuit  Court.  The  venue  was  then  changed  to  the  Elkhart 
Circuit  Court,  and  then  to  the  Noble  Circuit  Court,  where' 
the  case  was  finally  disposed  of  by  a  dismissal,  and  an  appeal 
prosecuted  to  this  court.  # 

In  taking  up  the  case  for  consideration  and  decision,  we 
are  met  at  the  threshold,  by  counsel  for  the  appellees,  with 
an  objection  to  the  consideration  of  the  questions  discussed 
by  counsel  for  appellant  in  their  brief,  for  the  reason  that  there 
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is  no  sufficient  assignment  of  error,  and  a  dismissal  of  the 
appeal  is  asked. 

In  the  assignment  of  error  the  cause  is  entitled,  "  Jacob 
S.  Brown,  Robert  McCloskey  and  others,  appellants,  v.  Reu- 
ben Trexler,  Luke  Silby,  H.  Omstead  and  John  Senburn, 
appellees."  Neither  the  names  of  all  of  the  appellants  nor 
the  christian  name  of  appellee  Omstead  appear  either  in  the 
title  or  the  body  of  the  assignment  of  error.  That  this  as- 
signment of  error  is  defective,  is  so  well  settled  as  to  scarcely 
need  the  citation  of  authority.  See  Thoma  v.  State,  86  Ind. 
182,  and  authorities  there  collected  ;  Snyder  v.  State,  ex  rd., 
124  Ind.  335;  ArbuckU  v.  Swim,  123  Ind.  208. 

The  assignment  of  error  is  insufficient. 

Judgment  affirmed. 

Filed  Feb.  25, 1892. 

On  Petition  for  a  Rehearing. 

Olds,  J. — The  appellants  in  this  case  were  defendants  in 
the  court  below,  being  remonstrators  against  the  vacation  of 
the  highway.  It  appears  from  the  record  that  a  large  num- 
ber of  other  persons  joined  with  Jacob  S.  Brown  and  Rob- 
ert McCloskey  in  remonstrating  against  the  vacation  of  the 
highway.  The  appeal  from  the  board  of  commissioners  was 
dismissed,  and  final  judgment  rendered  against  all  of  the  de- 
fendants, and  all  of  the  defendants  prayed  an  appeal  to  this 
court. 

The  wording  is  a  little  peculiar.  It  is  that  all  of  the  de- 
fendants, and  said  defendants,  Jacob  S.  Brown  and  Robert 
McCloskey,  separately  and  severally  pray  an  appeal.  There 
is  a  bill  of  exceptions  in  the  record  which  shows  exceptions 
by  all  of  defendants.  Brown  and  McCloskey's.  names  ap- 
pear the  same  as  in  the  prayer  for  an  appeal. 

As  the  record  stands  it  shows  a  final  judgment  rendered 
in  the  circuit  court  against  appellants,  Brown  and  McClos- 
key, and  a  number  of  others.  An  appeal  is  taken  to  this 
court,  and  there  is  a  failure  to  uame  the  other  parties  against 
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whom,  together  with  Brown  and  McCloskey,  a  joint  judg- 
ment is  rendered,  and  no  notice  is  served  upon  them,  nor  is 
there  any  refusal  to  join  in  the  appeal.  The  transcript  was 
filed  in  this  court  on  February  7th,  1890. 

There  is  no  proper  assignment  of  error,  if  all  of  the 
parties  have  joined  in  the  appeal ;  and  if  they  have  not  joined 
in  the  appeal,  and  Brown  and  McCloskey  alone  appeal,  then 
these  two  parties  named  have  not  perfected  their  appeal  by 
proper  notice  to  their  co-defendants  in  the  court  below.  In 
either  event  the  case  is  not  properly  in  this  court. 

From  the  assignment  of  errors,  it  appears  that  some  par- 
ties, in  addition  to  Brown  and  McCloskey,  appeal,  but  if  so, 
who  are  they  ?  Without  an  assignment  of  errors  stating  ihe 
names  of  the  parties  appealing,  it  is  impossible  to  tell  who  in 
fact  does  appeal. 

The  assignment  of  error  takes  the  place  of  a  complaint  in 
this  court,  and  it  must  show  who  are  parties.  It  is  suggested 
that  the  words  "  and  others  "  in  the  title  of  the  cause  in  the 
assignment  of  errors  should  be  treated  as  surplusage,  but,  as 
we  have  said,  that  places  the  parties  named  in  no  better  shape, 
for  they  have  given  no  notice  as  required  by  section  635, 
when  only  a  part  of  several  co-parties  appeal. 

It  is  contended  that  the  appellees  waived  any  objection  to 
the  assignment  of  error  by  entering  into  an  agreement  to  allow 
counsel  for  appellants  an  extension  of  time  for  filing  their 
brief. .  We  do  not  think  there  was  any  waiver  by  this  agree- 
ment. The  time  of  filing  their  brief  was  twice  extended. 
The  first  contained  a  statement  in  the  shape  of  a  request 
that  when  the  briefs  were  filed  the  cause  should  be  passed 
upon  in  the  regular  way.  Afterwards,  there  was  a  second 
agreement  for  an  extension  filed,  in  which  the  right  to  make 
any  legal  objections  to  the  record  and  assignment  of  errors 
was  reserved. 

We  are  cited  by  counsel  to  authorities  holding,  in  ef- 
fect, that  the  submission  of  a  cause  by  an  agreement,  or 
joining  issues  on  the  merits  of  the  case,  is  a  waiver  of  the 
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right  to  dismiss  the  cause  on  account  of  a  failure  to  give  no- 
tice to  co-parties  against  whom  judgment  was  rendered  be- 
low, or  on  account  of  a  defective  assignment  of  errors,  but  the 
trouble  is  they  are  not  applicable  to  the  facts  in  this  case* 
This  cause  was  not  submitted  by  agreement,  and  the  first 
step  taken  by  the  appellees  in  the  case  was  to  file  their  brief, 
in  which  the  first  point  they  make,  and  the  first  question 
they  discuss,  is  the  sufficiency  of  the  assignment  of  errors,  and 
they  insist  that  the  appeal  should  be  dismissed.  They  follow 
with  a  discussion  of  the  questions  presented  by  the  appel- 
lants, but  they  do  so  upon  the  theory  that  the  court  may  pass 
upon  their  motion  to  dismiss  adversely  to  them. 

It  has  been  uniformly  held  by  this  court  that  a  failure  to 
name  the  parties  in  an  assignment  of  errors,  or  a  failure  to 
give  notice  to  co-parties,  against  whom  judgment  was  ren- 
dered in  the  court  below,  is  a  ground  for  dismissal*  Koons  v. 
Mellett,  121  Ind.  585,  and  authorities  thus  cited.  Hunder- 
lock  v.  The  Dundee,  etc.,Co.,  88  Ind.  139  ;  Oranmore  v.Bodine, 
65  Ind.  25 ;  JReeder  v.  Maranda,  55  Ind.  239 ;  Aylesworth  v. 
Milford,  38  Ind.  226;  Elliott's  App.  Proc,  section  426. 
Forced  submission  under  the  law  does  not  waive  any  rights 
the  parties  would  otherwise  have.  Heller  v.  Clark,  103 
Ind.  591. 

It  has  also  been  uniformly  held  that  the  assignment  of 
errors  must  contain  the  names  of  all  the  parties,  and  must  be 
made  within  one  year  from  the  date  of  the  rendition  of  the 
judgment.  Lawrence  v.  Wood,  122  Ind.  452;  Snyder  v. 
State,  ex  rd.9  124  Ind.  335;  Braden  v.  Leibenguth,  126 
Ind.  336;  Bacon  v.  WUhrow,  110  Ind.  94;  Elliott's  App. 
Proc,  section  322. 

The  mandate  should  have  been  that  the  appeal  be  dis- 
missed, instead  of  an  affirmance  of  the  judgment,  and  it  is 
modified  to  that  effect.  The  petition  for  a  rehearing  is  over- 
ruled, and  the  mandate  affirming  the  judgment  is  set  aside, 
and  the  appeal  is  dismissed. 

Filed  Jane  17, 1892. 
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No.  15,476. 

O'Neal  v.  The  Chicago  and  Indiana  Goal  Railway 

Company. 

_   _  SPECIAL  Vbbdict.— Defects  m  Can  Not  be  Supplied  by  Intendment.— In  an 

155  518 1  action  where  the  jury  retained  a  special  verdict,  and  the  defendant 

moved  for  a  judgment  in  his  favor  on  the  finding,  and  the  motion  was 
sustained  and  judgment  rendered  accordingly,  the  plaintiff  on  appeal 
mast  fail,  unless  the  facts  set  oat  in  the  special  verdict  support  the  ma- 
terial allegations  of  the  complaint.  Defects  in  special  verdicts  can 
not  he  supplied  by  intendment. 
Railboad. — Risks  Assumed  by  Employees. — Contributory  Negligence. — Duty  of 
ISwtpfoyer.— When  a  person  enters  into  the  employment  of  a  railroad 
company,  the  employer  is  under  no  obligation  to  examine  the  employee 
as  to  his  experience  or  fitness,  unless  said  applicant  be  a  child,  and  said 
employee  assumes  the  risk  of  such  perils  as  are  incident  to  the  same, 
and  must  exercise  care  proportionate  to  the  danger  of  the  service.  The 
employee  will  be  held  to'have  knowledge  of  what  is  open  and  obvious, 
and  to  recover  damages  for  an  t  injury  sustained  he  must  be  free  from 
contributory  negligence. 
Master  and  Sbbvant.— Duty  of  Employer. — It  is  the  duty  of  an  employer 
to  provide  a  safe  working  place  and  appliances  for  his  employee,  but  he 
is  not  an  insurer. 

From  the  Clay  Circuit  Court. 

M.  A.  Moon,  Q.  C.  Moon  and  J.  F.  MeNutt,  for  appellant. 
8.  H.  Spooner,  W.  L.  Layford  and  Q.  A*  Knight  for  appel- 
lee. 

Elliott,  J. — The  appellee  moved  for  and  was  awarded  a 
judgment  upon  the  special  verdict,  and  the  question  for  de- 
cision is,  whether  the  court  did  right  in  sustaining  the  mo- 
tion. This  question  must  be  decided  upon  the  facts  stated 
in  the  verdict,  excluding  mere  matters  of  evidence  and  con- 
clusions. It  is  also  to  be  borne  in  mind  that,  as  the  appel- 
lant had  the  burden  of  proof,  the  facts  stated  in  the  verdict 
must  show  a  cause  of  action  or  this  appeal  can  not  be  sus- 
tained, for  it  is  well  settled  that  defects  in  special  verdicts 
can  not  be  supplied  by  intendment,  and  that  a  party  who  has 
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the  burden  can  not  succeed  where  the  facts  found  do  not 
support  all  the  material  averments  of  his  complaint.  See 
authorities  cited  in  Elliott's  App.  Proc,  section  753,  notes  1, 
2  and  3. 

The  material  facts  contained  in  the  special  verdict  may  be 
thus  summarized  :  The  appellant  sought  and  obtained  em- 
ployment in  the  service  of  the  appellee  as  a  brakeman  on 
one  of  its  trains.  At  the  time  of  entering  the  appellee's 
service  he  was  twenty  years  and  four  months  of  age.  He 
made  no  representation  as  to  his  age,  and  the  appellee  made  no 
inquiry  as  to  his  age  or  experience,  but  was  informed  by  the 
appellant  that  "he  could  set  brakes  and  knew  the  signals/1 
The  appellee  "  had  no  knowledge  whatever  of  the  plaintiff's 
inexperience  or  incapacity  to  understand  the  duties  of  a  brake- 
man  at  the  time  he  was  employed  as  such.  The  plaintiff 
told  the  defendant's  yard  master,  Wright,  by  whom  he  was 
employed,  that  he  understood  the  signals  and  knew  how  to 
set  brakes."  The  plaintiff,  "  in  so  far  as  the  agents  or  em- 
ployees of  the  defendant  could  observe,  appeared  to  be  skill- 
ful and  to  understand  and  discharge  his  duties  as  such  brake- 
man."  On  the  27th  day  of  September,  1887,  the  train  on 
which  the  appellant  was  engaged  in  performing  the  duties 
of  a  brakeman,  was  going  north  in  charge  of  a  competent 
and  experienced  conductor,  engineer,  fireman  and  brake- 
man.  At  a  point  near  the  town  of  Oxford,  it- became  neces- 
sary for  the  train  to  back  upon  a  side-track  to  permit  a 
south-bound  train  to  pass.  The  duty  of  the  plaintiff  at  that 
time  required  him  to  be  in  the  rear  car  of  the  train  at  the  brake, 
which  is  located  about  the  center  of  the  car,  a  distance  of 
about  fourteen  feet  from  the  rear  door.  The  plaintiff  knew 
the  location  of  the  brake  and  the  doors  of  the  car.  At  the 
time  he  was  injured,  he  was  standing  at  the  brake  "  trim- 
ming his  lamp  preparatory  to  the  further  discharge  of  his 
duties  on  the  train."  He  was  thrown  from  the  "  car  by  the 
jerking  and  lurching  motion  of  the  train  while  it  was  run- 
ning backward  upon  the  side-track,  which  motion  was  caused 
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by  the  unevenness  and  roughness  of  the  track."  The  plain- 
tiff had  made  three  or  four  trips  over  the  road  prior  to  his 
injury.  The  side-track  was  at  the  time  of  the  accident 
"  new,  unfinished  and  uneven/'  the  cross-ties  were  laid  upon 
a  fill,  the  earth  grade  of  which  was  newly  thrown  up.  The 
rails  were  spiked  to  the  cross-ties.  The  spaces  between  the 
ties  were  not  filled,  and  no  provision  was  made  to  hold  the 
ties  in  place.  The  plaintiff  passed  the  side-track  in  day- 
light the  day  preceding  that  on  which  he  was  injured,  "  and 
occupied  such  a  position  on  the  train  as  to  be  in  full  view 
of  the  side-track,  and  could  have  seen  it  by  looking,  for  its 
condition  was  open  and  obvious." 

It  is  evident  from  the  facts  stated  in  the  special  verdict 
that  the  cause  of  the  appellant  being  thrown  from  the  car 
was  the  motion  of  the  car,  and  that  this  motion  was  due  to 
the  condition  of  the  side-track.  The  statements  in  the  ver- 
dict concerning  the  construction  of  the  car,  the  lack  of  steps, 
and  the  insufficiency  ,of  the  brakes,  are,  therefore,  of  no  im- 
portance. The  proximate  cause  of  the  misfortune  was  the 
condition  of  the  side  track,  for  there  is  nothing  from  which 
it  can  be  inferred  'that  the  accident  was  owing  to  the  con- 
struction of  the  car  or  to  any  defect  in  its  appliances. 

It  is  firmly  settled  in  this  State  that  the  plaintiff  in  such 
a  case  as  this  must  affirmatively  show  that  he  was  free  from 
contributory  negligence.  We  can  find  no  direct  facts  show- 
ing that  the  appellant  exercised  ordinary  care.  He  was 
bound  to  exercise  care  proportionate  to  the  dangers  of  his 
service.  He  was  bound  to  know  what  was  open  and  obvi- 
ous, and,  as  it  is  expressly  and  directly  stated  as  a  fact  that 
the  condition  of  the  side-track  was  "open  and  obvious,"  we 
must  presume  that  he  had  notice.  Having  this  notice,  he 
was  bound  to  exercise  care  to  avoid  being  thrown  from  the 
car  by  the  "jerking  and  lurching  motion,"  caused  by  the 
uneven  and  insecurely  fastened  track.  We  do  not  think  it 
can  be  inferred  from  the  fact  that  he  was  standing  on  the  top 
of  the  car  near  the  brake  trimming  his  lamp,  that  he  was 


MAY  TERM,  1892.  113 

O'Neal  «.  The  Chicago  and  Indiana  Coal  Railway  Company. 

free  from  contributory  negligence.  We  are,  indeed,  strongly 
inclined  to  think  that  the  inference  is  that  he  did  not  exer- 
cise such  care  as  the  situation  and  surroundings  required  of 
him. 

It  is  the  duty  of  the  employer  to  use  ordinary  care  to  pro- 
vide a  safe  working  place  and  appliances  for  his  employees, 
but  he  is  not  an  insurer.  Indiana  Oar  Go.  v.  Parker,  100 
Ind.181  ;  Oinoinnati,  etc.,  R.  W.  Go.  v.  Roesch,  126  Ind. 
445.  While  it  is  the  duty  of  the  employer  to  exercise  care 
to  protect  those  in  his  service,  still,  there  are  perils  incident 
to  the  service  of  which  the  employee  assumes  the  risk.  Rog- 
er* v.  Leyden,  127  Ind.  50,  and  cases  cited ;  Jenny,  etc.,  Go. 
v.  Murphy,  115  Ind.  566 ;  Louisville,  etc.,  R.  W.  Go.  v.  Buck, 
116  Ind.  566. 

As  we  have  said,  in  considering  another  branch  of  the  case, 
it  is  the  duty  of  the  employees  to  use  reasonable  care  to  as* 
certain  the  ordinary  perils  of  the  service  which  they  volun- 
tarily enter,  and  they  are  presumed  to  take  service  with 
knowledge  of  such  perils  as  are  open  and  obvious.  Cincin- 
nati, etc.,  R.  R.  Go.  v.  3fc Mullen,  117  Ind.  439 ;  Louisville, 
etc.,  R.  W.  Co.  v.  Buck,  supra  ;  Umback  v.  Lake  Shore,  etc., 
R.  R.  Go.,  83  Ind.  191 ;  Pittsburgh,  etc.,  R.  W.  Co.  v.  Adamsf 
105  Ind.  151 ;  Louisville,  etc.,  R.  W.  Co.  v.  Gorps,  124  Ind. 
427,  and  cases  cited ;  Vtncennes  Water  Supply  Go.  v.  White, 
124  Ind.  376. 

The  facts  stated  in  the  special  verdict  require  the  conclu- 
sion that  the  peril  from  the  uneven  track  was  one  incident  to 
the  service  in  which  the  appellant  sought  and  obtained  em- 
ployment, inasmuch  as  the  condition  of  the  track  was  fully 
open  to  his  notice. 

We  can  not  say  that  the  facts  stated  show  any  negligent 
breach  of  the  duty  owing  by  the  employer  to  the  employee. 
There  is  no  fact  from  which  it  can  be  inferred  that  the  em- 
ployer had  not  done  all  that  the  time  and  circumstances  al- 
lowed to  make  the  side-track  safe.  For  anything  that  ap- 
Vol,  132.— 8 
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pears  in  the  special  verdict,  the  appellee  may  have  exercised 
reasonable  care  and  diligence  in  laying  the  side-track,  for  it 
appears  to  have  been  a  new  track  at  the  time  of  the  appel- 
lant's injury. 

The  appellee  was  under  no  obligation  to  examine  the  ap- 
pellant as  to  his  experience  for  the  place  he  sought  and  ob- 
tained. Pittsburgh,  etc.,  R.  W.  Co.  v.  Adams,  supra.  The 
appellant  was  not  a  child  of  tender  age,  and  henoe  not  within 
the  rule  that  children  must  be  warned  of  the  dangers  of  the 
service  into  which  they  are  taken,  and  properly  instructed  as 
to  the  duties  required  of  them. 

Whatever  view  may  be  taken  of  the  facts  stated  by  the 
jury,  it  is  clear  that  the  conclusion  reached  by  the  trial  court 
was  right. 

Judgment  affirmed. 

Coffey,  J.,  did  not  take  part  in  the  decision  of  this  case. 
Filed  June  14, 1892. 
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132  i14[      Municipal  Corporation.— Ordinance  Providing  for  Supply  qf  <?aa.-— Cbn- 
158_485  alruclumqf. — Exclusive  Privilege. — The  defendant  passed  an  ordinance 

granting  to  the  plaintiff* a  assignors,  for  a  period  of  twenty-five  years,  the 
privilege  of  laying  gas  mains,  to  supply  gas  for  illuminating  purposes, 
along  certain  streets  of  the  city.  It  was  provided  that  the  defendant 
should  maintain  a  certain  number  of  lamp-posts,  and  such  additional 
lamp-posts  and  lamps  along  said  mains  as  the  city  council  might  from 
time  to  time  direct.  It  was  further  provided  that,  upon  the  erection  of 
said  lamps,  the  city  should  take  sufficient  gas  from  the  company  to  keep 
the  said  lamps  lighted,  and  should  pay  at  the  rate  of  three  dollars  per 
month  for  each  and  every  lamp.  Afterwards  an  extension  of  the  mains 
was  ordered,  and  the  plaintiff  submitted  a  proposition  concerning  the 
use  and  payment  of  the  additional  lamps  to  be  provided.    The  propo- 
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sition  was  accepted  by  the  common  council,  with  the  stipulation  "that 
it  be  in  force  no  longer  time  than  the  original  contract"  This  subse- 
quent arrangement  was  referred  to  as  a  contract  in  a  number  of  resolu- 
tions passed  by  the  common  council  in  ordering  the  extension  of  mains. 

Held,  that  although  no  definite  time  was  mentioned  in  the  ordinance  dur- 
ing which  the  defendant  was  obligated  to  take  gas  for  lighting  its  street 
lamps,  the  interpretation  of  the  ordinance  by  the  ordinary  rules  of  con- 
struction and  the  acts  of  the  parties  thereunder,  show  that,  by  the  ordi- 
nance, the  city  contracted  to  pay  for  twenty-five  years  for  the  gas  fur- 
nished by  the  lamps  provided  for  therein  and  by  those  afterward 
erected. 

Held,  also,  that  the  ordinance  did  not  grant  an  exclusive  use  of  the  streets, 
and  that  a  monopoly  was  not  given  for  supplying  the  city  with  gas  for 
street  lighting  purposes. 

Held,  also,  that  the  contract  was  not  void  on  account  of  any  supposed  sur. 
render  by  the  common  council  of  its  legislative  power. 

Same. — Bight  to  Contract  for  Supply  of  Gan. — What  Period  not  Considered  Un- 
reasonable.— A  city  has  the  power  to  contract  for  a  supply  of  gas  or  water 
for  a  period  extending  beyond  the  tenure  of  office  of  the  individual 
members  of  the  common  council  making  such  contract  It  can  not  be 
said  that  twenty-five  years  is  an  unreasonable  time  for  which  to  contract 
for  a  supply  of  light  or  water. 

Same.— 4<*  of  March  3d,  1883,  Construed.— The  act  of  If  arch  3d,  1883  (El- 
liott's Supp.,  section  794),  authorizing  the  common  councils  of  cities  to 
contract  for  light  for  its  streets  and  alleys  for  a  period  of  time  not  ex- 
ceeding ten  years,  does  not  affect  the  contract  sued  on.  By  the  fourth 
section  of  the  act,  existing  contracts,  except  such  as  confer  exclusive 
privileges,  are  declared  to  be  valid.  The  contract  involved  did  not  con- 
fer exclusive  privileges,  and  it  is  therefore  not  affected  by  said  act. 

Same. — Pleading. — Answcr.-*-Conflicl  of  Ordinances. — In  an  action  brought 
by  the  plaintiff  to  recover  for  gas  supplied  to  the  defendant  for  public 
street  lighting,  under  said  ordinance,  a  demurrer  was  properly  sustained 
to  a  paragraph  of  answer  which  alleged  that,  at  the  time  of  the  passage  of 
said  ordinance,  an  ordinance  of  the  defendant  was  in  force  which  required 
that  proposals  for  work,  the  estimated  cost  of  which  should  exceed  $40, 
should  be  let  to  the  lowest  bidder  after  a  notice  for  proposals  had  been 
given  by  publication,  and  that  the  ordinance  in  suit  was  passed  in  vio- 
lation of  this  ordinance.  The  ordinance  claimed  to  have  been  violated 
evidently  referred  to'  work  done  for  the  city,  and  not  to  contracts  such 
as  the  one  in  suit.  If  the  passage  of  the  ordinance  sued  on  was  within 
the  prohibition  of  the  other  ordinance,  its  passage  repealed  it  pro  tanto. 

Bake. — Answer. — Attempted  Partial  Annulment  of  Contract. — A  paragraph  of 
answer  was  also  bad  which  alleged  that  the  common  council,  by  resolu- 
tion, prohibited. the  plaintiff  from  supplying  gas  after  a  certain  date  for 
ten  of  the  lamp-posts  specified  in  the  complaiut.    The  contract  was 
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mutually  binding  upon  both  the  contracting  parties,  and  neither  could, 
by  its  own  act,  prejudice  the  position  of  the  other. 

Contract. — Ambiguous. — Ckmstruciion  of  by  Pbrtiea.—D%Oy  0/  CourL— It  is  the 
duty  of  a  court,  where  the  language  of  a  contract  is  indefinite  or  am- 
biguous, to  adopt  the  construction  and  practical  interpretation  which 
the  parties  themselves  have  put  upon  the  contract,  and  to  enforce  that 
construction. 

Practice. — Appeal — New  Trial — Amount  of  Recovery. — In  order  to  present 
a  question  on  appeal,  relating  to  the  amount  of  the  recovery,  it  must  be 
assigned  as  a  cause  for  a  new  trial. 

From  the  Knox  Circuit  Court. 

J.  21  Goodman,  W.  A.ChUlop,  C.  B.  Kcssinger,  J.  if.  Butler, 
A.  H.  Snow  and  J.  if.  Butler,  Jr.,  for  appellant. 

W.  H.  Be  Wolf,  O.  E.  Reily  and  /.  W.  Emerson,  for  ap- 
pellee. 

Miller,  J. — The  appellee  brought  this  suit  against  the 
appellant  to  recover  for  gas  supplied  to  appellant  for  public 
street  lighting  for  a  period  of  ten  months  under  the  provis- 
ions of  an  ordinance  enacted  by  the  common  council  of  the 
city  and  accepted  by  the  appellee. 

The  ordinance  is  as  follows : 

"  An  ordinance  to  provide  for  the  lighting  of  the  city  of 
Vincennes,  Indiana,  with  gas. 

"  Section  1.  There  is  hereby  granted  and  secured  to  Laz. 
Noble  and  associates,  their  successors* and  assigns,  the  privi- 
lege of  laying  gas  mains  and  pipes  for  supplying  illuminat- 
ing coal  gas  along  the  several  streets,  alleys,  thoroughfares 
and  public  grounds  of  the  city  for  twenty-five  years  from  the 
date  of  this  ordinance,  the  said  mains  and  pipes  to  be  so  laid 
as  not  to  interfere  with  the  drainage  or  sewerage  of  said 
city,  but,  before  laying  down  any  such  mains  or  pipes,  five 
days'  notice  shall  be  given  to  the  mayor  of  the  commence- 
ment of  the  work,  and  such  mains  or  pipes  shall  be  laid  with 
reasonable  diligence,  and  the  streets  and  alleys  shall  be  re- 
paired and  restored  to  their  original  condition  without  de- 
lay. 

"Sec.  2.   That  for  the  purpose  of  supplying  gaslight  up- 
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on  the  several  streets  of  said  city,  the  said  Laz.  Noble  and 
associates,  their  successors  and  assigns,  shall  lay  down  the 
required  mains  and  pipes  to  supply  gas  for  lighting  the 
street  lamps  at  the  several  street  crossings  along  the  follow- 
ing streets,  viz.:    (Omitted.) 

"Sec.  3.  The  said  Laz.  Noble  and  associates,  their  suc- 
cessors or  assigns,  may  erect  within  said  city  all  suitable  and 
necessary  buildings  and  works  for  making  illuminating  coal 
gas  of  the  most  approved  quality  and  purity  for  supplying 
the  public  lamps  and  private  consumers  of  said  city,  and 
shall  at  all  times  supply  the  same  in  sufficient  quantities  for 
the  public  use  as  well  as  for  private  consumption.  Said 
works  to  be  completed  and  in  operation  on  op  before  the 
first  day  of  September,  1876,  and  in  case  they  are  not  so 
completed,  the  rights  and  privileges  hereby  granted  shall 
cease  and  be  void. 

"Sec.  4.  Upon  the  laying  of  the  mains  and  pipes  as  above 
provided,  the  city  of  Vincennes  shall  erect  and  maintain  at 
the  several  street  crossings  within  the  limits  prescribed  in 
the  above  section  two,  at  least  two  public  lamp  posts  with 
lamps,  having  all  the  needed  fittings  and  fixtures  for  light- 
ing, and  may  also  erect  and'maintain  along  the  lines  of  said 
mains  and  pipes  such  additional  lamp  posts  and  lamps  as  the 
city  council  may  from  time  to  time  direct,  and,  upon  the 
erection  of  said  lamps,  said  city  shall  take  from  the  gas 
works,  so  to  be  erected,  sufficient  gas  to  keep  said  lamps 
lighted  as  similar  lamps  are  usually  lighted  in  other  cities. 
The  public  lamps  already  located  on  the  lines  of  said  pro- 
posed mains,  belonging  to  the  city,  where  the  same  are  prop- 
erly located,  are  to  be  included  as  part  of  the  number  pro- 
vided for  in  this  ordinance. 

u  Sec.  5.  The  said  Laz.  Noble  and  associates,  their  suc- 
cessors and  assigns,  shall  at  all  times  supply  all  the  public 
lamps  with  illuminating  coal  gas,  of  approved  quality  and 
pureness,  and  of  illuminating  power  equal  to  standard,  four- 
teen sperm  candle  light,  the  burners  to  be  used  to  be  five 
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feet  burners ;  and  they  further  agree  to  light  and  extinguish 
the  public  lamps  according  to  the  'American  Meter  Com- 
pany's '  time  tables  in  use  for  lighting  and  extinguishing  sim- 
ilar lamps  in  cities  generally,  and  to  furnish  gas,  light,  clean 
and  extinguish  such  lamps,  for  all  of  which  the  said  city  of 
Vincennes  shall  pay  them  at  the  rate  of  three  dollars  per 
month  for  each  and  every  lamp  so  furnished  with  gas,  lighted, 
extinguished  and  cleaned,  in  monthly  payments.  And  they 
also  agree  to  supply  all  other  lamps  of  the  city,  and  the  in- 
habitants who  may  desire  it,  with  coal  gas,  as  aforesaid,  for 
their  private  use,  at  the  rate  of  three  dollars  per  1,000  cubic 
feet,  payable  on  bills  rendered  monthly.  They  shall  make 
all  needed  repairs  to  the  public  lamps,  purchase  the  material 
therefor,  and  render  bills  therefor  against  the  city  at  cost, 
for  payment. 

"Sec.  6.  The  said  Laz.  Noble  and  associates,  their  suc- 
cessors and  assigns,  agree  to  extend  their  mains  along  the 
same,  or  other  streets,  whenever  so  required  by  the  city- 
council,  provided  there  shall  be  found  at  least  three  average 
private  consumers  upon  each  square  upon  such  proposed  ex- 
tension. And  if  the  city  council  shall  determine  at  any 
time  to  light  any  street  or  thoroughfare  beyond  the  limits 
herein  before  specified,  the  said  city  council  may  at  the  city's 
expense  extend  the  pipes  and  erect  such  additional  posts  and 
lamps  as  they  may  deem  proper,  and  such  lamps  shall  be 
lighted,  extinguished  and  cleaned  on  the  same  terms  as 
others  are.  Any  pipes  so  laid  shall  only  be  used  for  sup- 
plying the  public  lamps,  unless  said  Noble  and  associates, 
their  successors  and  assigns,  shall  pay  the  city  for  said  ex- 
tended pipes. 

"  Sec.  7.  The  said  Laz.  Noble  and  associates  may  organise 
as  a  joint  stock  company,  under  the  laws  of  the  State  of  In- 
diana, for  the  purpose  of  constructing,  equipping  and  oper- 
ating the  gas  works  contemplated  in  this  ordinance,  and  in 
case  they  shall  so  organize,  all  the  rights,  privileges  and 
agreements  contained  herein  shall  enure  to  such  company. 
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"  Sec.  8.  The  city  reserves  the  right  to  test  at  all  times 
the  accuracy  of  the  meters,  and  the  quality  and  purity  of  the 
gas,  by  any  competent  agent  that  may  be  appointed  by  the 
city  council. 

"  Sec.  9.  The  said  Noble  and  associates  shall  enter  into 
bond  with  surety  for  the  performance  of  the  stipulations  in 
this  ordinance  in  the  penalty  of  ten  thousand  dollars,  within 
forty  days  from  the  passage  hereof,  and,  on  failure  so  to  do, 
this  ordinance  and  all  the  rights  conferred  therein  shall  be 
null  and  void.  W.  H.  H.  Beeson, 

"Jfayor. 

"  Passed  December  27tb,  1875. 

"Attest :     Emil  Gull, 

"OUy  Qlerk." 

The  complaint  shows  that  after  the  passage  of  the  ordi- 
nance the  appellee  company  was  organized,  and  received 
from  Laz.  Noble  and  associates  an  assignment  of  all  their 
rights  conferred  by  the  ordinance,  and  that  on  the  22d  day 
of  May,  1876,  the  appellee  notified  the  appellant,  in  writing, 
of  their  acceptance  of  the  terms  and  provisions  of  said  or- 
dinance ;  that  the  company  erected  the  works,  laid  the  mains 
authorized  by  the  ordinance,  and  in  all  respects  complied  with 
its  terms  and  conditions. 

>  The  complaint  shows  that,  within  a  short  time  after  the 
completion  of  the  works,  as  originally  agreed  upon,  petitions 
were  filed  with  the  common  council  by  citizens  and  taxpayers 
for  an  extension  of  the  mains,  and  the  location  of  additional 
lamps  was  ordered. 

This  was  continued  from  time  to  time  until  April,  1880, 
when  the  city  ordered  the  mains  so  extended  as  to  provide 
for  fifty  additional  lamps.  The  gas  company  hesitated  in 
agreeing  to  the  extension,  but  after  some  negotiations  be- 
tween the  city  and  gas  company,  a  proposition  was  made  in 
writing  by  the  company  to  the  city  council,  in  which  this 
language  was  used : 

"As  this  work  will  necessitate  a  very  large  expenditure  of 
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money  by  the  company,  and  many  years  will  probably  elapse 
before  any  adequate  returns  will  be  realized,  the  company 
will  require  that  upon  the  first  of  each  month,  lamps  upon ' 
any  streets  that  are  ready  for  lighting  shall  be  put  in  use 
without  waiting  the  completion  of  the  entire  work.  As  a 
large  quantity  of  materials  must  be  contracted  for,  and  other 
necessary  preparations  be  made,  an  early  disposition  of  the 
above  proposition  is  desired.  If  this  proposition  is  agreed 
to,  it  is  expressly  understood  that  it  shall  in  no  respect  affect 
or  change  the  contract  existing  between  the  city  and  the  com- 

In  reporting  this  proposition  to  the  city  council,  the  com- 
mittee on  gas,  who  were  conducting  the  negotiations  on  the 
part  of  the  city,  said  : 

"  We  recommend  that  the  proposition  be  accepted,  with 
the  stipulation  that  it  be  in  force  for  no  longer  time  than 
the  original  contract,  and  end  at  the  time  when  said  original 
contract  ends." 

This  report  was  received  and  concurred  in  by  the  council, 
and  the  mains  were  extended  and  lamp  posts  put  up  and  sap- 
plied  with  gas  by  the  company. 

The  arrangement  between  the  city  and  gas  company  was 
referred  to  as  a  "  contract "  in  many  other  resolutions  adopted 
by  the  city  council  in  ordering  extensions  of  the  mains  and 
location  of  lamp  posts. 

It  is  averred  in  the  complaint  that  the  company  supplied 
gas  of  the  proper  quality  for  the  lamp  posts  agreed  upon, 
amounting  in  all  to  two  hundred  and  thirty-two  posts,  con- 
tinuously from  the  time  of  their  erection  until  the  beginning 
of  the  suit,  that  the  city  paid  the  company  at  the  rate  of 
three  dollars  per  lamp,  per  month,  for  all  of  the  lamps  up  to 
and  including  November,  1889,  but  refused  to  pay  the 
monthly  bills  of  $696  each,  from  December  1st,  1889,  up  to 
and  including  October,  1890,  though  demand  for  payment 
was  made  soon  after  the  expiration  of  each  month. 
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A  demurrer  for  want  of  facts  was  filed  to  the  complaint 
and  overruled,  and  the  rnling  is  assigned  as  error  here. 

The  appellant  contends  that  the  ordinance  of  December 
27,  1875,  and  its  acceptance  by  the  appellee  do  not  consti- 
tute an  agreement  binding  the  city  to  buy  gas  from  the  com- 
pany for  lighting  the  streets  of  the  city  for  twenty-five  years ; 
that,  fairly  construed,  it  gives  the  company  the  right  to  use 
streets  of  the  city  for  that  length  of  time,  but  that  the  grant 
is  not  exclusive,  and  that  the  city  might  grant  another  gas 
company  the  use  of  the  same  streets ;  that  the  ordinance  fixes 
the  price  to  be  paid  by  the  city  per  lamp  per  month  so  long  as 
the  city  desires  to  take  gas  from  the  company,  but  no  longer. 

No  time  is  fixed  in  express  words  during  which  the  city 
was  to  take  gas  from  the  company  for  lighting  its  street 
lamps.  This  makes  it  important  to  determine  the  rules  of 
construction  to  be  applied  to  the  ordinance  under  consider- 
ation. 

It  is  insisted  by  the  appellant  that  the  ordinance  is  simply 
a  grant  of  the  franchise  to  lay  pipes  and  mains  in  the  streets, 
alleys  and  thoroughfares  of  the  city  for  the  purpose  of  sup- 
plying it,  and  its  inhabitants,  with  gas ;  and  that  in  such 
cases  the  grant  is  to  be  taken  strongly  against  the  grantee, 
and  nothing  is  to  be  taken  by  implication  against  the  public, 
except  that  which  necessarily  flows  from  the  nature  of  the 
grant.  Indianapolis,  etc.,  R.  R.  Go.  v.  Citizens9,  etc.,  R.  R. 
Oo.f  127  Ind.  369,  and  cases  there  cited,  sustain  this  doctrine 
where  the  ordinance  simply  grants  a  franchise.  We  are, 
however,  of  the  opinion  that  the  ordinance  under  considera- 
tion is  something  more  than  a  grant.  It  is  a  grant  in  so  far 
as  it  confers  upon  the  company  the  right  to  lay  its  mains  and 
pipes  in  the  publio  streets,  and  if  the  controversy  in  this  case 
related  to  the  nature  and  extent  of  that  grant,  these  author- 
ities would  be  in  point  and  of  importance. 

In  addition  to  the  grant  above  referred  to,  the  ordinance 
embodies  a  contract  between  the  city  and  the  company  for 
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the  supply  of  gas.  It  is  this  contract  which  is  in  dispute, 
and  which  furnished  the  subject-matter  of  this  controversy. 

The  ordinance  was,  in  effect,  an  offer  by  the  city,  the  ac- 
ceptance of  which  by  the  company  created  a  contract  be- 
tween the  parties,  measured,  like  any  other  contract,  by  the 
terms  and  conditions  of  the  writings.  We  see  no  reason 
why  the  contract  thus  formed  should  not  be  construed  and 
interpreted  like  any  other  written  contract. 

We  are  to  look  to  the  language  employed,  and  in  xsase 
terms  are  ambiguous,  or  susceptible  of  more  than  one  mean- 
ing, may,  in  order  to  arrive  at  the  intention  of  the  parties, 
inquire  as  to  their  situation  at  the  time  the  contract  was  en- 
tered into,  and  the  purpose  to  be  accomplished  by  its  execu- 
tion. Beard  v.  Lofton,  102  Ind.  408 ;  H.  O.  Olds  Wagon 
Works  v.  Coombs,  124  Ind.  62  ;  Lyon  v.  Lenon,  106  Ind.  567. 

In  5  Lawson  Rights  and  Remedies,  section  2316,  the 
rule  of  interpretation  is  expressed  in  this  language: 

"  In  all  contracts  where  the  meaning  of  language  is  to  be 
determined  by  the  court,  the  governing  principle  must  be 
to  ascertain  the  intention  of  the  parties  through  the  words 
they  have  used.  This  principle  is  one  of  universal  applica- 
tion. So  every  part  of  a  document  should  be  construed 
with  reference  to  the  intention  of  the  parties,  as  to  the  whole 
contract.  To  ascertain  that  intention,  regard  must  be  had 
to  the  nature  of  the  instrument  itself,  the  condition  of  the 
parties  executing  it,  and  the  objects  which  they  had  in  view.19 

We  are  forced  to  the  conclusion  that  at  the  time  the  ordi- 
nance was  enacted  by  the  common  council  of  the  city,  and 
accepted  by  the  gas  company,  it  was  mutually  understood 
that  the  company  was  to  furnish  gas  for  street  lighting,  and 
the  city  was  to  pay  for  gas  so  furnished,  at  the  agreed  price, 
for  the  period  of  twenty-five  years. 

It  is  evident  that  the  company  was  unwilling  to  put  in  the 
plant,  or,  after  it  was  put  in  and  in  operation,  to  extend  the 
mains,  unless  both  the  city  and  private  consumers  would 
agree  to  take  gas.    We  can  not  but  know  that  it  is  the  almost 
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universal  custom  for  companies  and  individuals,  contracting 
to  furnish  either  water  or  gas,  before  undertaking  the  large 
expenditure  necessary  to  putting  in  the  necessary  plant,  to 
require  a  contract  for  taking  water  or  gas  for  public  use  for 
a  specified  time  and  at  an  agreed  price. 

The  only  time  mentioned  in  the  ordinance  that  could  in 
any  manner  fix  the  time  during  which  the  gas  for  street 
lighting  should  be  furnished  by  the  company,  and  paid  for 
by  the  city,  is  twenty-five  years.  If  the  contract  is  not  for 
that  period  of  time,  no  time  is  fixed,  and  the  city  might,  im- 
mediately upon  the'  completion  of  the  work,  have  discon^ 
tinned  the  use  of  gas  in  its  streets.  We  can  not  believe 
that  the  parties  intended  to  leave  the  use  of  gas  for  street 
lighting  to  the  uncontrolled  option  of  one  of  the  contract- 
ing parties.  If  this  is  the  construction  to  be  placed  upon 
the  ordinance,  it  amounts  to  little  more  than  a  grant  of  the 
use  of  the  streets  for  laying  pipes  and  mains ;  the  city  be- 
ing able  at  any  time  to  discontinue  the  use  of  its  lamps, 
unless  gas  was  furnished  at  its  own  price. 

Whatever  of  doubt  we  might  have  entertained  upon  the 
construction  of  the  ordinance  is  dispelled  by  the  construc- 
tion and  practical  interpretation  placed  upon  it  by  the  par- 
ties themselves  in  their  subsequent  dealings. 

The  stipulation  in  the  contract  made  for  extension  of  the 
mains  and  supply  of  gas  for  additional  lamps,  that  the  ar- 
'  raogement  should  "  be  in  force  for  no  longer  a  time  than  the 
original  contract,  and  end  at  the  time  when  said  original 
contract  ends,"  shows  that  both  the  contracting  parties,  at 
the  time  when  this  language  was  used,  understood  that  some 
time  was  fixed  in  the  original  contract  for  the  termination 
of  the  agreement  made  by  the  company,  on  the  one  hand,  to 
furnish  gas,  and  by  the  city,  on  the  other,  to  pay  for  the 
same  at  the  agreed  price. 

This  time  must,  we  think,  necessarily  be  at  the  end  of  the 
twenty-five  years  mentioned  in  section  one  of  the  ordi- 
nance. 
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That  it  is  the  duty  of  a  court,  where  the  language  of  a 
contract  is  indefinite  or  ambiguous,  to  adopt  the  construction 
and  practical  interpretation  which  the  parties  themselves 
have  put  upon  the  contract,  and  to  enforce  that  construction, 
has  been  so  often  asserted  by  this  and  other  courts  that  no 
doubt  of  its  soundness  can  be  entertained.  Ingle  v.  Norring- 
ton,  126  Ind.  174;  Pate  v.  French,  122  Ind.  10;  Louisville, 
etc.,  R.  W.  Co.  v.  Reynolds,  118  Ind.  170;  Vinton  v.  Bald- 
win, 95  Ind.  433. 

We  do  not  think  this  construction  of  the  ordinance  is  sub- 
ject to  the  objection  that,  it,  in  effect,  gives  the  company  an 
exclusive  privilege. 

There  is  no  exclusive  grant  to  the  company  to  the  use  of 
the  streets.  It  may  be  that  no  other  company  is  likely  to 
attempt  the  occupancy  of  the  same  streets  at  or  near  the  lo- 
cation of  the  mains  and  pipes  of  this  company,  but  it  is  by 
no  means  impossible. 

Whatever  there  is  of  an  exclusive  nature  in  the  grant  for 
the  use  of  the  streets  is  such  as  is  the  necessary  result  of  all 
such  grants.  To  deny  the  right  to  make  grants  that  will  not 
prevent  a  like  occupancy  by  another  company  would  prevent 
the  construction  of  plants  for  the  distribution  of  gas  and 
water,  or  the  use  of  streets  for  street  railways,  for  two  rail- 
ways can  not  occupy  the  same  space  in  a  street.  Indiana- 
polis,  etc.,  R.  R.  Go.  v.  Citizens',  etc.,  R.  R.  Co.,  supra. 

So  far  as  the  ordinance  gives  the  company  the  use  of  the* 
streets  it  is  in  the  nature  of  a  license,  and  not  exclusive. 
Crowder  v.  Town  of  Sullivan,  128  Ind.  486  ;  RushviUe  Gas 
Co.  v.  City  of  RushviUe,  121.1nd.  206. 

Neither  does  the  contract  give  the  company  a  monopoly 
of  supplying  gas  to  the  city  for  street  lighting.  The  city 
agrees  to  take  a  certain  quantity  of  gas  for  a  specified  period 
of  time,  leaving  it  the  unrestricted  right  to  either  manu- 
facture or  purchase  as  much  more  as  it  desires.  This  is  not 
the  class  of  contracts  which  the  law  denounces  as  monopo- 
listic. 
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The  making  of  contracts  for  the  supply  of  light  and  water 
for  a  considerable  time,  at  fixed  prices,  is  ordinarily  neces- 
sary and  permissible.  Orowder  v.  Town  of  Sullivan,  supra  ; 
Citizens',  etc.,  Co.  v.  Town  of  Elwood,  114  Ind.  332. 

There  is  in  the  ordinance  no  agreement  or  provision  pre- 
venting the  city  from  taking  gas  from  any  other  company. 
The  contract  entered  into  relates  to  the  street  lamps  men- 
tioned in  section  two,  and  such  "  additional  lamp  posts  as  the 
city  council  may  from  time  to  time  direct."  The  ordinance 
authorizes  the  city  to  compel  the  company  to  extend  its  mains 
and  pipes,  under  certain  conditions,  and  furnish  light  for  ad- 
ditional lamps ;  but  we  do  not  understand  the  contract  as 
one  which  compels  the  city  to  take  gas  from  this  company 
for  all  additional  lamps  which  might  be  needed  to  light  the 
city.  As  we  construe  the  contract,  the  city  might  have  re- 
stricted the  gas  company  to  the  lamps  provided  for  in  sec- 
tion two,  and  contracted  with  some  other  company  for  all 
additional  lamps ;  the  liability  of  the  city  to  pay  for  gas 
furnished  for  additional  lamps  being  dependent  upon  con- 
tracts with  the  company,  subsequently  made,  by  which  it 
was  agreed  that  the  mains  should  be  extended  and  gas  fur- 
nished upon  the  same  terms  and  for  the  same  period  of  time 
provided  for  in  the  original  ordinance. 

If  the  ordinance  contained  a  provision  by  which  the  city 
agreed  to  take  gas  from  no  other  company,  or  prohibiting 
any  other  company  from  engaging  in  the  business  of  making 
and  selling  gas.  the  case  of  Davenport  v.  Kleinschmidt,  6  Mont. 
502,  and  cases  collated  in  Matter  of  Union  Ferry  Co.,  98 
N.  Y.  139  (150),  would  be  in  point. 

In  our  opinion  the  contract  was  not  void  on  account  of 
any  supposed  surrender  by  the  common  council  of  its  legis- 
lative power.  Every  contract,  or  ordinance  in  the  nature  of 
a  contract,  does  to  some  extent  limit  and  control  the  power 
and  authority  of  future  councils.  This  is  and  must  be  the  un- 
avoidable result  of  every  binding  contract.     We  do  not  re- 
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gard  this  as  being  an  open  question  in  this  State.  In  City  of 
Valparaiso  v.  Gardner,  97  Ind.  1,  this  court  said : 

"  There  is  a  distinction  between  powers  of  a  legislative 
character  and  powers  of  a  business  nature.  The  power  to 
execute  a  contract  for  goods,  for  houses,  for  gas,  for  water  and 
the  like,  is  neither  a  judicial  nor  a  legislative  power,  but  is 
a  purely  business  power.  The  question  is,  however,  so  firmly 
settled  by  authority  that  we  deem  it  unnecessary  to  further 
discuss  it.  City  of  Indianapolis  v.  Indianapolis,  etc.,  Co.,  66 
Ind.  396;  Dillon  Munic.  Corp.  (4th  ed.),  sections  473,474." 
See,  also,  Crowder  v.  Town  of  Sullivan,  supra;  New  Orleans 
Gas-Light  Go.  v.  City  of  New  Orleans,  42  La  Ann.  188. 

We  discover  nothing  in  the  ordinance  that  contains  any 
substantial  limitations  of  the  legislative  power  of  the  com- 
mon council.  The  question  of  the  extent  to  which  the  com- 
mon council  have  power  to  change  or  alter  the  location  of  the 
lamp  posts,  when  once  established,  is  not  before  us  in  this 
appeal.  We  are  of  the  opinion  that  nothing  in  the  ordi- 
nance impairs  the  authority  of  the  common  council  to  make 
all  needful  changes  in  the  grade  of  its  streets.  Elliott 
Roads  and  Streets,  334.  • 

Whatever  may  be  the  law  in  other  jurisdictions,  this  court 
is  committed  to  the  doctrine  that  a  city  has  power  to  con- 
tract for  a  supply  of  gas  or  water  for  a  stated  period  of  time 
extending  beyond  the  tenure  of  office  of  the  individual  mem- 
bers of  the  common  council  making  such  contract.  City  of 
Indianapolis  v.  Indianapolis,  etc.,  Co.,  supra ;  City  of  Val- 
paraiso v.  Gardner,  97  Ind.  1. 

While  the  facts  in  these  cases  are  not  precisely  like  the 
one  before  us,  the  discussion  and  decisions  so  fully  cover  the 
questions  involved  in  this  case  that  we  do  not  deem  it  neces- 
sary to  examine  the  questions  at  length. 

The  making  of  contracts  for  the  supply  of  gas  or  water  is 
a  matter  delegated  to  the  governing  powers  of  municipali- 
ties, to  be  exercised  according  to  their  own  discretion,  and  in 
the  absence  of  fraud,  while  acting  within  the  authority  del* 
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egated  to  them,  their  action  is  not  subject  to  review  by  the 
courts. 

The  length  of  time  for  which  they  shall  bind  their  towns 
or  cities  depends  upon  so  many  circumstances  and  conditions 
as  to  situation,  cost  of  supply  and  future  prospects,  that  the 
courts  can  interfere  only  in  extreme  cases  and  upon  season- 
able application.  We  can  not  say  that  twenty-five  years  is 
an  unreasonable  time  for  which  to  contract  for  a  supply  of 
light  or  water. 

Improvements  made  in  the  methods  and  cost  of  street 
lighting  have  in  many  instances  rendered  contracts  that  were 
fair  and  equitable  when  made  seem  now  to  be  grinding  and 
oppressive. 

We  are  satisfied  that  the  act  of  March,  3,  1883  (Elliott's 
Supp.,  section  794),  did  not  affect  the  contract  sued  on.  The 
first  section  of  that  act  authorizes  the  common  councils  of 
cities  to  contract  for  lights  for  its  streets  and  alleys  for  a 
period  of  time  not  exceeding  ten  years.  By  the  fourth  sec- 
tion of  the  act,  existing  contracts,  such  as  confer  exclusive 
privileges,  are  declared  to  be  void. 

We  have  arrived  at  the  conclusion  that  the  contract  in- 
volved did  not  confer  exclusive  privileges,  and  it  is  there- 
fore not  affected  by  the  legislation. 

We  do  not  decide  that  it  is  within  the  power  of  the  Leg- 
islature to  impair  the  obligation  of  such  contracts,  but  simply 
that  the  act  does  not  purport  to  do  so.  See,  upon  this 
subject,  City  of  Indianapolis  v.  Indianapolis,  etc.,  Co., 
supra;  New  Orleans  Gas  Co.  v.  Louisiana  Light  Go. y  115  TJ. 
S.  650;  Louisville  Gas  Co.y.  Citizens?  Gas  Co.,  115  U.  S. 
683. 

In  our  opinion  the  court  did  not  err  in  overruling  the  de- 
murrer to  the  complaint. 

Errors  are  assigned  upon  the  action  of  the  court  in  sus- 
taining demurrers  to  several  paragraphs  of  answer;  but, as 
the  discussion  of  the  questions  involved  in  the  ruling  of  the 
court  upon  the  demurrer  to  the  complaint  covered  all  the 
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questions  presented  by  the  answers,  except  the  second  para- 
graph, we  will  not  extend  this  opinion  by  referring  to  the 
others. 

In  the  second  paragraph  of  answer  it  is  alleged  that  at  the 
time  of  the  passage  of  the  ordinance  mentioned  in  the  com- 
plaint, an  ordinance  of  the  city  of  Vincennes  was  in  force 
which  required  that  proposals  for  work,  the  estimated  cost 
of  which  exceeded  forty  dollars,  be  let  to  the  lowest  bid- 
der after  a  notice  for  proposals  had  been  given  by  publica- 
tion ;  that  the  ordinance  in  suit  was  passed  in  violation  of 
the  terms  of  this  ordinance. 

It  was  also  alleged  in  the  answer  that  the  common  council, 
by  resolution,  prohibited  the  gas  company  from  supplying 
gas  for  ten  of  the  lamp  posts  specified  after  December  1st, 
1889. 

The  action  of  the  court  in  sustaining  the  demurrer  to  this 
paragraph  of  answer  was  not  erroneous. 

The  ordinance  claimed  to  have  been  violated  evidently  re- 
ferred to  work  done  for  the  city,  and  not  to  contracts  such  as 
this  one. 

If  the  passage  of  the  ordinance  sued  on  was  within  the 
prohibition  of  the  other  ordinance,  its  passage  repealed  it  pro 
tanto.  Dillon  Munic.  Corp.  (4th  ed.),  section  314;  Inhabi- 
tant*, etc.,  Burlington  v.  Estlow,  43  N.  J.  L.  13 ;  Ex  parte 
Wolf,  14  Neb.  24. 

The  position  of  the  appellant  was  not  improved  by  the 
passage  of  an  ordinance  prohibiting  the  company  from  fur- 
nishing gas  to  ten  of  the  street  lamps.  The  contract  was 
mutually  binding  upon  both  the  contracting  parties,  and 
neither  could,  by  its  own  act,  prejudice  the  position  of  the 
other. 

Objection  is  made  to  the  allowance  of  interest  upon  the 
instalments,  payable  each  month  for  gas  furnished  the  city. 

In  order  to  present  a  question  on  appeal  relating  to  the 
damages  awarded,  it  must  be  assigned  as  a  cause  for  a  new 
trial.     Ringle  v.  First  NaVl  Bank  of  Kendallville,  107  Ind. 
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425.  No  motioD  was  made  for  a  new  trial  in  thi6  case,  and 
no  question  relating  to  the  amount  of  the  recovery  can, 
therefore,  be  made  in  this  court. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 
June  17, 1892. 
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Common  Oabbibb. — Transportation  of  Live  Stock. — Owner  Accompanying.—- 
Liability  of  Carrier. — Where  the  property  which  a  railroad  company 
agreed  to  carry  was  live  stock,  and  the  owner  undertook,  by  special 
contract  entered  into  with  the  company,  to  go  with  the  stock  and  care 
for  it,  he  is  bound  to  show  that  the  injury  or  loss  for  which  he  is  seek- 
ing to  recover  damages  was  not  attributable  to  the  failure  to  perform 
or  the  negligent  or  improper  performance  of  acts  which  he  undertook 
to  perform.  He  must  show  that  the  injury  was  caused  by  the  carrier's 
breach  of  duty. 

&AMJ&.Special  Contract  Exempting  Carrier  from  Certain  Fori!*.— Ride  as  to 
Recovery. — Burden  of  Proof. — Although  a  carrier  can  not  contract  for 
exemption  from  his  own  fraud  or  negligence,  he  may  limit  his  liability 
by  special  contract,  and  there  can  be  no  recovery  where  the  loss  is 
caused  by  one  of  the  perils  from  which  the  contract  exempts  the  car- 
rier. The  burden  of  establishing  the  exemption  is,  however,  upon  the 
company. 

Pukadeng. — Several  Demurrer.— A>  demurrer  in  the  following  language : 
"Come  now  the  defendants  and  demurr  severally  to  each  paragraph 
-  of  the  complaint  as  amended,  because  the  same  does  not  state  facts 
sufficient  to,  constitute  a  cause  of  action  against  defendants/1  must  be 
regarded  as  a  several  demurrer  addressed  to  each  paragraph  of  the  com- 
plaint. 

Practice. — Demurrer. —  Overruling  of  to  Bad  Fbmgraph  of  Complaint. — 
Where  a  demurrer  is  erroneously  overruled  to  a  bad  paragraph  of  a 
complaint,  and  it  is  not  affirmatively  shown  by  the  record  that  the 
judgment  rests  on  the  good  paragraphs,  a  reversal  must  be  adjudged. 
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Contract. — Special. — Breach  of. — Pleading. — Where  a  plaintiff  declares 
upon  a  special  contract,  he  must  state  facts  showing  an  actionable  breach 
of  that  contract,  and  he  can  not  recover  upon  any  contract  except  that 
upon  which  he  specially  declares. 

From  the  Marshall  Circuit  Court. 

J.  G.  Williams,  H.  Corbin  and  G.  Kellison,  for  appellant. 
0.  M.  Packard,  C  P.  Drummond  and  A.  C.  Capron,  for 
appellees. 

Elliott,  C.  J. — The  demurrer  of  the  appellant  is  clum- 
sily drawn,  and  it  is  difficult  to  determine  whether  it  shall 
be  treated  as  addressed  to  the  entire  complaint  or  as  ad- 
dressed distributively  to  each  paragraph  of  that  pleadipg. 
It  reads  thus :  "  Come  now  the  defendants  and  demur  sev- 
erally to  each  paragraph  of  the  complaint  as  amended,  be- 
cause the  same  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  defendants."  We  regard  the  demur- 
rer as  a  several  one  addressed  to  each  paragraph  of  the  com- 
plaint. The  demurrer  employs  the  term  "severally,"  as 
directed  against  each  paragraph,  and  the  words  "  the  same  " 
must  be  regarded  as  referring  to  each  paragraph,  and  not  to 
the  entire  complaint.  Our  conclusion  is  supported  by  the 
cases  of  Silvers  v.  Junction  R.  R.  Co.,  43  Ind.  435 ;  Stribling 
v.  Brougher,  79  Ind.  328 ;  Mitchell  v.  Stinson,  80  Ind.  324  ; 
Clodfelter  v.  Hutett,  92  Ind.  426  ;  Indiana,  etc.,  R.  W.  Co.  v. 
Dailey,  110  Ind.  75.  The  language  employed  in  the  demur- 
rer before  us  is  different  from  that  used  in  Baker  v.  Groves, 
1  Ind.  App.  522,  and  the  cases  are,  therefore,  to  be  discrim- 
inated. The  case  referred  to  goes  quite  as  far  as  the  authori- 
ties warrant,  and  we  are  not  willing  to  extend  .its  doctrine. 

The  first  paragraph  of  the  complaint  contains  these  alle- 
gations :  That  the  plaintiffs  are  partners ;  that  as  such  they 
made  a  contract  with  the  defendant,  a  common  carrier,  to 
transport  eighty  horses  from  East  St.  Louis,  Illinois,  to 
Plymouth,  Indiana ;  that  the  plaintiffs  delivered  the  horses 
to  the  defendant  and  paid  the  freight  thereon  as  fixed  by  the 
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contract ;  that  the  defendant  "  undertook  to  carry  safely  and 
securely  for  the  plaintiffs ; "  that  "  the  defendant  did  not 
carry  and  deliver  the  horses,  but  failed  to  do  so,  whereby 
they  were  wholly  lost  to  the  plaintiffs/7  The  contracts  un- 
der which  the  horses  were  shipped,  three  in  number,  were 
made  part  of  the  paragraph  by  reference,  and  appear  in 
the  record  as  exhibits.  The  contracts  incorporated  in  the 
pleading  are  the  same,  except  as  to  dates,  numbers  and 
amounts,  so  that  it  is  only  necessary  to  copy  the  material 
parts  of  one  of  the  three  instruments.  The  parts  deemed 
material  by  us  read  as  follows :  "  Whereas,  the  Terre  Haute 
and  Indianapolis  Bailroad  Company  transport  live  stock 
only  at  first-class  rates,  as  per  their  merchandise  tariff,  un- 
less said  company  be  released  from  all  claims  for  damages 
resulting  from  the  causes  hereinafter  specified.  Now,  for  the 
purpose  of  obtaining  transportation  of  the  live  stock  here- 
inafter mentioned  at  the  reduced  rate  granted  by  said  com- 
pany in  consideration  of  being  so  released,  this  agreement 
made  between  said  company,  party  of  the  first  part,  and  Sher- 
wood and  Swoverland,  parties  of  the  second  part,  witnesseth, 
that,  in  consideration  of  being  released  from  liability,  as 
hereinafter  specified,  the  said  company  agrees  to  transport 
one  car  load  of  horses  from  East  St.  Louis  to  Terre  Haute, 
and  forward  the  same  from  the  last  named  station  to  Ply- 
mouth, Ind.,  via  the  T.  H.  L.  Railroad,  and  agrees  that  the 
through  rate  to  Plymouth  shall  not  exceed  fifty-two  dollars 
per  car  and  advanced  charges ;  and  further  agrees  to  furnish 
free  passage  for  one  person  entrusted  by  said  party  of  the 
second  part  with  the  control  of  said  animals  while  in  transit. 
And  it  is  expressly  agreed,  that  the  said  company  shall  not 
be  liable  for  any  damages  which  may  occur  while  said  ani- 
mals are  being  loaded  or  unloaded,  or  which  may  result 
from  their  being  wild,  vicious,  unruly  or  weak,  or  their  es- 
caping or  dying,  or  from  their  injuring  or  killing  themselves 
or  each  other ;  or  from  heat,  suffocation  or  improper  loadings, 
or  securing  in  the  car  or  cars,  or  from  said  animals  being 
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crowded,  or  from  the  burning  of  hay  or  other  material ;  nor 
shall  the  company  be  liable  for  delay  in  transportation,  nor 
for  any  loss  or  damage  of  any  kind  after  delivery  at  the  sta- 
tion from  which  the  company  has  agreed  to  forward  said 
animals.  The  party  of  the  second  part  agrees  to  send  with 
said  stock  one  or  more  men,  as  may  be  necessary  to  care  for 
said  stock  while  in  transit,  and  to  load,  unload,  feed  and  water 
said  animals  at  his  own  risk  and  expense,  the  said  company 
furnishing  the  necessary  labor  to  assist  (while  in  transit 
over  its  lines),  under  the  direction  and  control  of  the  person, 
put  in  charge  thereof  by  the  party  of  the  second  part/' 

The  familiar  rule  is  that  each  paragraph  of  a  complaint 
must  be  good  in  itself,  and  must  proceed  upon  a  definite  the- 
ory. Montgomery  v.  Craig,  128  Ind.  48,  and  cases  cited ; 
Mescall  v.  Tally,  91  Ind.  96. 

The  theory  upon  which  the  paragraph  of  the  complaint 
under  immediate  mention  proceeds  is  that  the  appellant  is 
liable  to  the  appellees  in  damages  for  a  breach  of  a  special 
contract.  There  are  no  allegations  indicating  that  the  pleader 
assumed  to  state  a  cause  of  action  in  tort ;  on  the  contrary, 
all  of  the  allegations  indicate  that  the  pleader  assumed  to 
state  a  cause  of  action  upon  the  special  contracts  incorpo- 
rated in  the  pleading.  The  pleading  is  based  solely  upon 
the  special  contracts,  and  not  upon  any  general  or  implied 
agreement  or  undertaking.  The  question,  therefore,  is  this : 
Does  the  first  paragraph  state  facts  constituting  a  cause  of 
action  for  a  breach  of  the  special  contracts  ? 

We  suppose  it  entirely  clear  that  where  a  plaintiff  declares 
upon  a  special  contract  he  must  state  facts  showing  an  ac- 
tionable breach  of  that  contract,  and  that  he  can  not  recover 
upon  any  contract  except  that  upon  which  he  specially  de- 
clares. Lake  Shore,  etc.,  R.  W.  Co.  v.  Bennett,  89  Ind.  457 ; 
Hall  v.  Pennsylvania  Co.,  90  Ind.  459 ;  Fry  v.  Louisville, 
etc.,  i?.  W.  Co.y  103  Ind.  265 ;  Indianapolis,  etc.,  R.  R.  Co.v. 
Remmy,  13  Ind.  518.  It  is,  as  is  well  known,  a  settled  rule 
of  pleading  that  the  complaint  must  state  a  complete  cause 
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of  action.  It  is  true,  as  appellant's  counsel  assert,  that  a 
complaint  must  affirmatively  show  that  the  defendant  is  in 
culpable  default.  Lime  City,  etc.,  Ass'n  v.  Wagner,  122  Ind. 
78.  These  rules  would  determine  the  question  as  to  the  suf- 
ficiency of  the  pleading  against  the  appellees  if  it  could  be 
assumed  that  it  was  essential  to  the  existence  of  a  cause  of  ac- 
tion for  them  to  aver  that  the  failure  to  transport  was  not 
attributable  to  some  one  of  the  causes  or  perils*  from  which 
the  carrier  is  released  by  the  special  contract.  But  this  can 
not  be  always  assumed,  even  where  there  is  a  special  contract 
limiting  liability.  While  there  is  a  stiff  contest  among  the 
authorities  as  to  the  burden  of  proof  in  such  cases,  we  in- 
cline to  the  opinion  that  the  true  rule  is,  where  the  articles 
carried  are  not  live  stock,  and  there  is  no  agreement  that  the 
owner's  agent  shall  have  charge  of  the  property,  the  burden 
is  upon  the  carrier  to  show  that  the  injury  or  loss  to  the 
shipper  was  attributable  to  one  of  the  causes  or  perils  against 
which  the  special  contract  secures  immunity. 

The  text-writers  generally  declare  this  doctrine.  One  of 
them  says :  "  The  shipper  in  the  first  instance  makes  out 
his  case  by  proving  his  contract  and  the  non-delivery  of  the 
goods.  The  burden  of  proof  is  then  on  the  carrier  to  bring 
himself  within  the  exemption  clauses  of  the  bill  of  lading, 
or,  in  other  words,  to  show  that  the  loss  happened  by  one 
of  the  excepted  perils.  The  reason  is  obvious.  The  goods 
were  in  his  custody,  and  he  is  bound  like  all  other  bailees 
to  account  foT  their  loss,  if  they  are  lost.  The  rule  is  the 
same  where  the  goods  are  delivered  in  a  damaged  condition. 
The  carrier  must  show  that  the  damage  was  caused  by  one 
of  the  excepted  causes  or  perils."  Wheeler  Carriers,  252. 
Another  author  says :  "  The  burden  of  proving  that  a  loss 
which  has  occurred  falls  within  the  exemptions  provided  for 
by  the  contract  rests  ordinarily  upon  the  carrier.  But  where 
the  loss  occurs  from  such  a  cause  that  the  law  will  not  pre- 
sume negligence,  or  where  the  loss  happens  from  an  ex- 
cepted cause,  as  from  fire,  the  burden  of  proving  the  car- 
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rier's  negligence  is,  by  the  weight  of  authority,  upon  the 
plaintiff."  Hutchinson  Carriers  (2d  ed.),  sections  259a,  736. 
The  rule  that  the  burden  is  ordinarily  on  the  carrier  is  sup- 
ported by  principle,  and  is  a  just  and  salutary  one.  The 
special  contract,  although  it  may  release  the  carrier  from 
some  obligations  and  duties,  does  not  take  from  him  his 
character  as  a  common  carrier.  As  said  by  the  court  in  Wit- 
ting v.  St.  Louis,  etc.,  R.  R.  Go.,  28  Mo.  App.  103 :  "  Though 
the  goods  may  be  carried  under  a  special  contract,  relieving 
him  from  the  liability  of  an  insurer,  still  he  is  none  the  less  a 
common  carrier."  In  Railroad  Co.  v.  Lockwood,  17  Wall.  357 
(376),  the  court  said  :  "  But  when  a  carrier  has  a  regularly  es- 
tablished business  for  carrying  all  or  certain  articles,  and 
especially  if  that  carrier  be  a  corporation  for  the  purpose  of  a 
carrying  trade,  and  the  carriage  of  the  articles  is  embraced 
within  the  scope  of  its  chartered  powers,it  is  a  common  carrier, 
and  a  special  contract  about  its  responsibility  does  not  divest  it 
of  the  character."  As  the  special  contract  does  not  take  away 
the  character  of  a  common  carrier,  there  remains,  notwith- 
standing the  express  stipulations  of  the  contract,  certain 
obligations  imposed  by  the  law  of  the  land,  and  these  enter 
into  the  contract  as  silent  factors.  Long  v.  Straus,  107 
Ind.  94.  These  obligations,  although  implied,  are  essential 
parts  of  the  contract,  and  among  them  is  the  obligation  to 
carry  safely,  so  far  as  care  and  diligence  will  enable  the 
-carrier  to  do.  When  this  obligation  is  violated,  there  is,  in 
ordinary  cases  and  with  respect  to  inanimate  property,  prima 
facie  an  actionable  breach  of  the  contract.  In  cases  where 
the  carrier  has  full  custody  of  the  property  there  is,  prima 
facie,  at  least,  actionable  breach  of  the  contract  when  the 
failure  to  safely  carry  is  shown,  because,  as  said  in  the  case 
of  Inman  v.  South  Carolina  R.  W.  Co.,  129  U.  8.  128  (139), 
"  in  case  of  loss  the  presumption  is  against  the  carrier." 

The  common  law  has  been  relaxed  so  as  to  permit  a  com- 
mon carrier  to  limit  his  liability,  but  this  change  in  the  law 
does  not  go  to  the  extent  of  allowing  a  carrier  to  contract 
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for  a  complete  exemption  from  liability,  nor  does  it  go  to 
the  extent  of  changing  the  rule  that  when  the  failure  to  car- 
ry  is  affirmatively  shown,  the  burden  of  showing  exemption 
from  the  duties  and  obligations  imposed  by  law  rests  upon 
the  carrier.  The  rule  that  the  presumption  is  against  the 
carrier,  in  cases  where  he  has  full  charge  and  custody  of  the 
property,  is  in  harmony  with  the  doctrine  sustained  by  a 
long  line  of  cases,  a  line  beginning  far  back  in  the  early 
years  of  the  common  law  and  continuing  unbroken  to  the 
present,  that  where  injury  to  a  passenger  is  shown  the  pre- 
sumption is  that  the  carrier  was  in  fault.  The  rule  that  the 
burden  is  on  the  carrier,  who  has  the  exclusive  custody  of  the 
property,  is  a  reasonable  one,  inasmuch  as  it  is  but  just  to  re- 
quire the  carrier  who  has  the  property  in  complete  custody, 
who  knows  and  controls  the  men,  who  manages  the  instru- 
mentalities of  transportation,  and  who  has  the  means  of  ex- 
planation at  hand,  to  show  what  caused  the  loss  or  injury, 
rather  than  to  cast  that  burden  upon  the  shipper,  whose 
means  of  information  are  comparatively  meager,  and  whose 
power  of  securing  knowledge  of  the  fact  is  circumscribed 
within  very  narrow  limits.  The  question  we  have  in  hand 
was  thoroughly  discussed  in  the  case  of  Hull  v.  Chicago,  etc., 
JJ.  W.  Co.,  41  Minn.  510  (16  Am.  St.  R.  722) ;  and  in 
the  course  of  the  opinion  it  was  said,  in  speaking  of  a  carrier : 
"  Ordinarily,  one  who  delivers  to  him  goods  parts  entirely 
with  his  possession  and  control  over  them,  and  knows  nothing 
of  what  takes  place  during  the  carriage,  while  the  carrier 
has  possession  and  control  over  them,  and  is  supposed  to 
know,  or  have  the  means  of  knowing,  what  happens  to  them, 
and  if  they  are  lost  or  injured,  how  it  occurred.  The  com- 
mon law  recognized  the  danger  of  collusion,  connivance,  and 
fraud  between  the  carrier  and  his  servants  or  others,  which 
might  leave  the  owner  practically  at  the  mercy  of  the  carrier 
if  he  was  required  to  prove  negligence  or  fraud.  To  make 
such  proof  he  would  ordinarily  have  to  call  the  very  men 
whose  recklessness  or  frailty  caused  the  injury.     To  prevent 
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this,  the  law  excused  the  carrier  only  upon  his  proving  that 
the  loss  or  damage  occurred  from  the  act  of  Ood  or  public 
enemy— causes  for  which  he-  could  not  be  supposed  to  be 
responsible.  The  reasons  which  require  the  carrier  to  excuse 
himself  for  his  failure  apply  with  as  much  force  to  a  case 
of  limited  as  to  a  case  of  full  common  law  liability." 

The  question  whether  the  rule  to  which  we  have  referred 
applies  to  a  case  such  as  this  remains  for  consideration.  This 
case  is,  it  is  evident,  not  the  ordinary  one  where  the  carrier 
has  exclusive  oustody  of  inanimate  property.  Here  we  have 
a  special  contract  made  by  the  shipper  and  the  carrier  for 
the  transportation  of  live  stock  at  reduced  rates  of  freight, 
and  wherein  it  is  provided  that  the  latter  shall  be  absolved 
from  liability  for  designated  perils,  and  that  the  former 
"shall  send  with  said  stock  one  or  more  men,  as  maybe 
necessary,  to  care  for  said  stock  while  in  transit,  to  load,  un- 
load, feed  and  water  said  animals,  at  their  own  risk  and  ex- 
pense." The  agreement  of  the  owners  to  take  charge  of  the 
animals  exerts  an  important  influence  upon  the  case.  The 
effect  of  this  agreement  is  to  place  the  animals  in  their  im- 
mediate custody  during  transportation.  Their  agent  is  to 
care  for  them,  and  is  to  do  the  things  expressly  specified. 
The  animals  were  not,  therefore,  in  the  exclusive  custody 
and  control  of  the  carrier,  so  that  the  case  is  not  within  the 
reason  of  the  rule  that  the  carrier,  and  not  the  shipper,  has 
the  burden  of  proof,  because  the  former  has  all  the  means 
of  explanation  and  excuse  at  hand.  Here  the  shippers,  bet- 
ter than  the  carrier,  can  explain  many  things,  and  these 
things  they  do  not  undertake  to  explain,  nor  do  they  under- 
take to  show  that  the  loss  was  not  attributable  to  a  failure  to 
perform  acts  they  themselves  agreed  to  perform.  They  agree 
that  they  will  care  for  the  animals,  feed  and  water  them, 
load  and  unload  them,  and  they  also  agree  that  this  shall  be 
done  at  their  own  risk  and  expense.  It  seems  clear,  upon 
principle,  that  the  owners  are  bound  to  aver  and  prove  that 
the  loss  was  not  attributable  to  a  failure  to  perform  their 
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part  of  the  contract,  or  to  negligence  in  performing  the  acts 
which  they  expressly  undertook  to  perform.  As  to  im- 
portant things  they  were  the  actors,  and  they  were  in  a  po- 
sition to  know  what  was  done  or  left  undone,  and  they  can 
not  recover  of  the  carrier  without  showing  that  the  loss  was 
not  attributable  to  a  breach  of  duty  or  violation  of  con- 
tract on  their  part,  for  they  assumed  duties  as  explicitly  and 
fully  as  did  the  carrier. 

In  order  to  make  a  complete  cause  of  action,  they  must 
show  that  the  breach  or  wrong  which  caused  the  injury  was 
that  of  the  carrier,  and  not  their  own.  It  may  be  true,  aa 
averred,  that  the  appellants  did  not  carry  and  deliver  the 
horses,  and  yet  not  true  that  it  is  liable,  for  it  may  be  that 
the  fault  was  that  of  the  shippers.  The  courts  can  not  as- 
sume in  such  a  case  as  this,  where  there  is  a  divided  custody 
and  dependent  duties,  that  the  defendant  is  liable  because 
the  horses  were  not  safely  transported  and  delivered.  It  may 
as  well  be  assumed  that  the  fault  was  that  of  the  plaintiff  as 
that  it  was  the  fault  of  the  defendant,  for  there  are  here  mutual 
agreements,  mutual  duties,  and  the  shipper  was  placed  in 
charge  of  the  property.  In  view  of  the  nature  of  the  property 
to  be  carried,  and  of  the  express  undertaking  of  the  shippers 
to  care  for  it  while  in  transportation,  we  adjudge  that  it  was 
incumbent  upon  the  plaintiffs  to  show  by  the  statement  of 
appropriate  facts  that  the  loss  was  not  attributable  to  a  breach 
of  the  contract  stipulations  on  their  part.  This  they  may 
easily  do,  if  they  have  a  cause  of  action,  by  showing  what 
caused  the  injury  to  the  horses  or  what  was  the  cause  of  the 
failure  to  safely  transport.  Many  of  the  cases  apply  the 
rule  indicated  to  cases  of  inanimate  property,  but  it  is  not 
necessary  in  this  instance  to  go  that  far,  and  so  we  here  go 
no  further  than  to  hold  the  rule  applicable  to  cases  of  the 
shipment  of  live  stock  under  a  special  contract  wherein  the 
owner  undertakes  to  go  with  the  stock  and  care  for  it  while 
in  transportation. 

Our  conclusion  that  where  the  property  to  be  carried  is 
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live  stock  and  the  owner  undertakes  to  go  with  and  care  for 
it  he  is  bound  to  show  that  the  injury  or  loss  was  not  attrib- 
utable to  the  failure  to  perform  or  the  negligent  or  improper 
performance  of  acts  which  he  undertook  to  perform,  is  re- 
quired by  authority.  In  the  case  of  St.  Louis,  etc.,  R.  W. 
Co.  v.  Weakly,  57  Ark.  397  (7  Am.  S.  R.  104,  117), 
the  question  received  full  consideration,  and  the  court  said : 
"  Under  the  contract,  they  (the  shippers)  took  charge  of  the 
stock  during  transportation,  and  relieved  appellant  of  any 
responsibility  for  the  discharge  of  the  duties  of  a  common 
carrier  which  they  undertook  to  perform,  and  confined  its  du- 
ties, by  the  Memphis  contract,  to  the  furnishing  suitable  cars 
and  hauling  them  to  the  place  of  destination.  Having  the 
care  of  the  stock,  the  liabilities  of  a  common  carrier,  which 
made  it  his  duty  to  account  for  the  loss  of  freight,  did  not 
devolve  on  appellant.  Being  in  charge,  they  are  presumed 
to  know  the  cause  of  the  loss  of  the  jack  found  dead,  if 
either  party  to  the  contract  does ;  and  the  burden  of  proof 
is  upon  them  to  show  that  the  default  or  negligence  of  ap- 
pellant was  the  cause  before  they  can  be  entitled  to  recover/' 
We  regard  the  case  from  which  we  have  quoted  as  correctly 
deciding  the  question  with  which  we  are  immediately  con- 
cerned, although  we  are  not  prepared  to  yield  to  it  upon  some 
other  questions,  nor  are  we  quite  willing  to  acquiesce  in  the 
doctrine  upon  the  question  to  which  we  cite  it  as  broadly  as  it 
is  stated,  for  we  think  the  common  carrier  is  always  bound  to 
account  for  a  breach  of  duty  not  assumed  by  the  shipper  or  not 
covered  by  an  effective  exonerating  stipulation  of  the  contract 
between  the  parties.  It  is  true,  as  declared  by  the  court  in  the 
case  cited,  that  the  carrier  is  not  responsible  for  the  failure  to 
perform  duties  assumed  by  the  shipper,  and  it  necessarily  fol- 
lows from  this  that  to  the  extent  that  the  shipper  takes  duties 
upon  himself  to  that  extent  they  cease  to  be  the  duties  of 
the  carrier,  and  as  they  cease  to  be  the  duties  of  the  carrier 
there  can  be  no  liability  on  his  part  for  a  breach  or  a  failure 
to  perform.     A  terse  statement  of  what  we  regard  as  the  cor- 
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rect  rule  is  given  by  the  court  in  McBeath  v.  Wabash,  etc., 
R.  R.  Go.,  20  Mo.  App.  445,  and  it  is  this :  "  Ordinarily  the 
onus  is  on  the  defendant  to  account  for  the  stock,  but  in  case 
of  special  contract,  whereby  the  owner  agrees  to  and  does 
take  charge  of  the  stock,  the  burden  of  proving  negligence 
is  upon  the  plaintiff."  It  is,  of  course,  true  that  the  plain- 
tiff may  recover  where  there  is  a  breach  of  the  special  con- 
tract by  the  carrier  as  well  as  where  there  is  negligence,  but 
this  does  not  affect  the  principle  stated  in  the  case  from  which 
we  have  quoted,  for  if  the  duty,  whether  created  by  contract 
or  imposed  by  law,  which  is  violated  is  that  of  the  plaintiff, 
there  can  be  no  recovery,  so  that  there  can  be  no  complete 
cause  of  action  unless  it  appears  that  the  plaintiff  in  charge 
of  the  property  was  himself  free  from  fault  or  wrong.  This 
may  be  made  to  appear  by  showing  the  cause  of  the  failure 
to  carry,  or  of  the  injury,  and  that  the  failure  or  injury  arose 
from  a  breach  of  the  legal  or  contract  duty  resting  upon  the 
carrier.  The  doctrine  to  which  we  have  given  our  sanction 
was  thus  asserted  in  Louisville,  etc.,  R.  R.  Go.  v.  Hedger,  9 
Bush,  645 :  "  Where  the  owner  contracts,  however,  to  load 
and  unload  his  stock,  and  to  take  charge  of  them  during 
transportation,  as  in  this  case,  and  does  in  fact  do  so,  the 
burden  of  proof,  where  the  company  is  charged  with  negli- 
gence for  the  loss  or  injury  to  the  stock,  is  upon  the  owner, 
as  the  party  who  has  the  care  of  the  property  is  presumed  to 
know  how  the  injury  occurred,  and  must  himself  suffer  the 
loss  unless  negligence  is  shown  on  the  part  of  the  carrier  or 
his  employees."  The  court  in  the  case  from  which  we  have 
just  quoted  strongly  marks  what  we  consider  a  peculiar  and 
distinctive  feature  of  this  class  of  cases,  namely,  the  custody 
and  care  of  the  stock  by  the  owner  under  the  special  contract. 
This  peculiar  feature,  as  we  have  already  impliedly  indicated, 
marks  the  class  as  one  different  from  that  in  which  the  ship- 
per has  not  the  care  of  the  property,  and  assumes  no  special 
duties  concerning  it  during  transportation.  It  is  evident 
that  the  rule  applied  to  this  class  of  cases  is  one  of  sound 
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practical  justice,  since  it  is  bat  fair  and  reasonable  that  the 
person  in  immediate  charge  of  livestock  should  show  how  it 
was  injured,  as  no  one  has,  presumably,  at  least,  superior 
means  or  opportunities  of  knowledge.  We  do  not  mean  that 
it  is  necessary  for  him  to  show  the  specific  cause  of  the  in- 
jury, but  we  do  mean  that  it  is  necessary  for  him  to  show 
the  cause  of  the  injury  with  so  much  detail  and  clearness  as 
shall  make  it  appear  that  the  injury  was  caused  by  a  breach 
of  contract  or  legal  duty  on  the  part  of  the  carrier,  and  not 
by  neglect  or  failure  of  himself  to  do  what  he  bound  himself 
in  his  special  contract  to  do.  Other  cases  give  our  conclusion 
strong  support,  but  we  can  not  prolong  this  opinion  by  com- 
menting upon  them,  and  so  cite  them  without  comment. 
Clark  v.  St.  Louis,  etc.,  R.  W.  Co.,  64  Mo.  440  (448) ;  Harvey 
v.  Rose,  26  Ark.  3 ;  Kansas  Pacific  R.  W.  Go.  v.  Reynolds, 
8  Kan.  623  (641).  We  can  not  escape  the  conclusion  that 
principle  and  authority  require  that  the  first  paragraph  be 
adjudged  to  be  fatally  defective. 

The  second  paragraph  of  the  complaint  declares  upon  the 
same  contracts  as  those  upon  which  the  first  paragraph  is 
based,  but  avers  that  the  injury  to  the  horses  was  caused  by 
the  wrecking  and  derailing  of  the  train,  and  that  the  negli- 
gence of  the  appellant  in  failing  to  keep  its  road  and  cars  in 
repair,  and  in  managing  the  train,  caused  the  wreck  and  re- 
sulting injury.  This  averment  makes  the  paragraph  good, 
inasmuch  as  it  affirmatively  shows  that  the  injury  jvas  caused 
by  the  carrier's  breach  of  duty,  and  thus  excludes  the  infer- 
ence that  it  was  attributable  to  any  failure  to  perform  the 
duties  assumed  by  the  appellees.  The  third  paragraph  of 
the  complaint  avers  with  greater  particularity  the  cause  of 
the  injury,  and  shows  that  the  fault  was  that  of  the  appel- 
lant, and  is  sufficient. 

The  appellant  had  a  right  to  test  the  sufficiency  of  each 
paragraph  of  the  complaint,  and  as  the  first  is  bad -the  judg- 
ment must  be  reversed,  inasmuch  as  we  can  not  say  from  the 
record  proper  that  the  judgment  rests  entirely  upon  the  good 
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paragraphs  of  the  pleading.  Where  a  demurrer  is  errone- 
ously overruled  to  a  bad  paragraph  of  a  complaint,  and  it  is 
not  affirmatively  shown  by  the  record  proper  that  the  judg- 
ment rests  on  the  good  paragraphs,  a  reversal  must  be  ad- 
judged. This  had  long  been  the  settled  law  of  this  State. 
See  authorities  cited  in  Elliott  App.  Proc,  sections  638, 
666,  669.  But  if  we  should  depart  from  this  settled  rule,  it 
would  do  the  appellees  no  good,  for  it  is  evident  that  the 
trial  court  put  the  case  to  the  jury  upon  a  radically  errone- 
ous theory.  In  proof  of  this  it  is  sufficient  to  quote  from 
the  second  instruction,  given  at  the  appellees'  request,  this 
language :  "And  I  now  instruct  you  that  if  you  find  from 
the  evidence  that  the  plaintiffs  and  the  defendant  did  enter 
into  said  written  contracts,  and  the  three  car  loads  of  horses 
were  delivered  by  plaintiffs  to  defendant  at  East  St.  Louis, 
and  loaded  on  defendant's  cars,  to  be  carried  and  transported 
to  the  city  of  Plymouth,  Indiana,  over  the  lines  of  railway 
operated  by  defendant,  and  you  further  believe  from  the  evi- 
dence that  the  defendant  failed  to  deliver  all  or  any  of  the 
horses  mentioned  in  said  live-stock  contracts  to  the  plaint- 
iffs at  the  city  of  Plymouth,  then  in  such  case  your  verdict 
should  be  for  the  plaintiffs." 

The  doctrine  thus  broadly  declared  is  unsound.  It  would 
not  be  sound  even  in  cases  where  the  special  contract  does 
not  require  the  shipper  to  assume  charge  of  the  stock,  for  it 
is  conclusively  settled  that  a  carrier  may  limit  his  liability, 
and  that  where  the  liability  is  limited  by  special  contract, 
there  can  be  no  recovery  in  cases  where  the  loss  is  caused  by 
one  of  the  perils  from  which  the  contract  effectively  exempts 
the  carrier.  Michigan,  etc.,  R.  R.  Co.  v.  Heaton,  37  Ind. 
448  (10  Am.  R.  89);  Ohio,  etc.,  R.  R.  Co.  v.  Selby,  47  Ind. 
471  (17  Am.  R.  719) ;  St.  Louis,  etc.,  R.  R.  Co.  v.  Smuck, 
49  Ind.  302;  Adams  Ex.  Co.  v.  Fendrick,  38  Ind.  150;  In- 
dianapolis, etc.,  R.  R.  Go*  v.  Allen,  31  Ind.  394 ;  Rosenfeld 
v.  Peoria,  etc.,  R.  W.  Co.,  103  Ind.  121.  There  is,  indeed, 
no  contrariety  of  opinion  upon  the  proposition  that  a  special 
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contract  may  be  made  limiting  the  liability  of  a  carrier,  nor 
is  there  any  conflict  upon  the  proposition  that  where  the  loss 
is  caused  by  one  of  the  perils  from  which  the  contract  exon- 
erates the  carrier  there  is  no  liability.  While  a  carrier  can 
not  contract  for  exemption  from  his  own  fraud  or  negligence, 
he  may,  by  special  contract,  free  himself  from  many  com- 
mon law  liabilities.  Railroad  Go.  v.  Lockwood,  supva; 
Kansas,  etc.,  22.  22.  Go.  v.  Simpson,  30  Kan.  645  (46  Am. 
R.  104) ;  United  Stales,  do.,  Go.  v.  Bookman,  28  Ohio  St.  144 ; 
Black  v.  Goodrich,  etc.,  Go.,  65  Wis.  319  (42  Am.  R.  713) ; 
Moulton  v.  St.  Paul,  etc.,  22.  R.  Co.,  31  Minn.  85  (47  Am. 
R.  781) ;  Bartldt  v.  Pittsburgh,  etc.,  R.  W.  Co.,  94  Ind.  281 
(288).  It  is  doubtful,  under  the  authorities,  whether  the 
instruction  would  be  correct  even  if  there  were  no  special 
contract,  since  it  is  held  by  many  cases  that  where  live  stock 
is  carried,  it  is  not  enough  to  show  a  mere  failure  to  deliver. 
Pittsburgh,  etc.,  R.  W.  Co.  v.  Hollowell,  65  Ind.  188;  Pitts- 
burgh, etc.,  R.  R.  Co.  v.  Hazen,  84  111.  36  (25  Am.  R.  422)  ; 
Bartlett  v.  Pittsburgh,  etc.,  22.  22.  Go.,  supra;  The  Saragosa, 
3  Woods  (C.  C),  380 ;  Olarke  v.  Rochester,  etc.,  22.  R.  Go.,  14 
N.  Y.  570  (67  Am.  Dec.  205) ;  Michigan,  etc.,  R.  22.  Cb.  v. 
McDonough,  21  Mich.  165.  But  whatever  may  be  the  rule 
where  live  stock  is  carried,  and  there  is  no  special  limiting 
contract,  it  is  quite  clear  that  where  live  stock  is  transported 
under  such  a  special  contract  as  that  referred  to  in  the  in- 
structions in  this  case  there  is  no  unrestricted  common  law 
liability,  and  the  plaintiff  can  not  recover  solely  upon  evi- 
dence of  a  failure  to  deliver. 

Judgment  reversed. 

Filed  Sept  13, 1892. 
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Dbainage.-— J&aNuAmait  o/  Ditek— -ijpeaJ.— Right  to  Trial  by  Jury.— In  a 
proceeding  to  establish  a  drain,  a  party  upon  appeal  to  the  circuit  court, 
is  entitled  to  a  trial  by  jury.  Under  the  code  of  1852  he  had  the  right 
to  a  trial  by  jury,  and  the  act  of  1881  (section  409, R.  S.  1881),making 
causes  which  were  of  exclusive  equitable  jurisdiction  prior  to  1852 

-  triable  by  the  court,  has  in  no  way  changed  or  interfered  with  such 
right.    See  also  section  4302,R  8. 1881. 

From  the  Steuben  Circuit  Court. 
F.  S.  Boby9  for  appellant . 

Olds,  J. — The  appellant  and  two  others  filed  a  petition 
in  the  commissioners'  court  of  Steuben  county  for  a  drain. 
The  drain  was  established  by  the  commissioners'  court, 
and  the  appellees,  William  H.  and  Nettie  Cole,  appealed 
to  the  circuit  court. 

In  the  circuit  court  the  appellant  demanded  a  trial  by 
jury,  which  the  court  refused.     Appellant  excepted. 

The  question  as  to  whether  or  not  in  such  a  case  a  party 
is  entitled  to  a  trial  by  jury  is  properly  presented. 

Under  the  code  of  1852  parties  were  entitled  to  trial  by 
jury  in  all  cases  where  there  was  an  issue  of  fact.    By  the 
act  of  1881,  section  409,  R.  S.  1881,  causes  which  were  of 
exclusive  equitable  jurisdiction  prior  to  1852  were  made 
triable  by  the  court.    It  would  seem  that  by  this  latter  act 
the  right  of  trial  by  jury  in  such  cases  as  the  one  at  bar 
was  in  no  way  changed   or  interfered  with.     The  act  au- 
thorizing drainage   proceedings  before   county  boards   of 
commissioners  would  appear  to  contemplate"  the  trial  of 
the  issues  in  the  circuit  court  on  appeal  by  a  jury.     Sec- 
tion 18  of  the  act,  section  4302,  R.  S.  1881,  provides  that 
"  If  more  than  one  party  appeal,  the  judge  of  the  circuit 
court  should  order  the  cases  to  be  consolidated  and  tried 
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together ;  and  the  rights  of  each  party  shall  be  separately 
determined  by  the  jury  in  its  verdict." 

The  proceedings  before  the  board  of  commissioners  for 
the  construction  of  drains  is  purely  statutory,  and  when 
an  appeal  is  taken  to  the  circuit  court  they  stand  for  trial 
de  novo.    Hardy  v.  McKinney,  107  Ind.  364. 

In  statutory  actions  to  quiet  title  it  has  been  held  that 
either  party  is  entitled  to  a  jury.  Johnson  v.  Taylor,  106 
Ind.  89.  In  Hardy  v.  McKinney,  supra,  the  court,  it  would 
seem,  regarded  drainage  causes  on  appeal  to  the  circuit 
court  as  triable  by  jury.  That  was  a  drainage  proceeding 
commenced  before  the  board  of  commissioners,  and  the 
court  says :  "  In  appeals  to  the  circuit  court  in  cases  like 
the  one  in  hearing,  and  in  all  analogous  cases,  the  court  or 
jury  trying  the  same  succeeds  to  all  the  substantial  du- 
ties which  devolved  upon  the  viewers  and  reviewers  be- 
fore the  board  of  commissioners  as  to  the  matters  which 
stand  for  trial  de  novo,  and  a  finding  or  verdict  in  detail 
upon  all  the  matters  in  issue  between  the  parties  is  con- 
templated." 

Id  highway  caBes  which  are  of  a  similar  character  either 
party  is  entitled  to  a  jury.  As  to  the  object  of  the  appeal 
in  such  cases,  this  court  has  said  that  it  was  to  give  the 
parties  the  benefit  of  a  trial  of  questions  of  fact,  in  a  court 
where  a  jury  can  be  called.  Burtweiser  v.  Fahrman,  88  Ind. 
28  (83). 

The  appellant  was  entitled  to  a  trial  by  jury,  and  the 
court  erred  in  refusing  his  demand  for  a  trial  by  jury 

Judgment  reversed  at  costs  of  appellees,  with  instruo- 
tions  to  sustain  appellant's  motion  for  new  trial,  and  to 
proceed  ia  accordance  with  this  opinion. 

Filed  Jane  17, 1892. 
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CoHTnnJAKOE.~4^t&/or.— (M»t^  158  697 

—Engagement  of  Counsel. — Diligence. — An  affidavit  for  a  continuance  in 
a  criminal  cause  is  insufficient  which  alleges  as  a  ground  for  the  appli- 
cation that  the  defendant  was  arrested  and  placed  in  jail  the  day  after 

•  the  commission  of  the  offence,  and  has  remained  in  confinement  from 
that  time  until  the  filing  of  the  affidavit ;  that  he  has  been  without  means 
to  employ  counsel,  or  prepare  for  trial,  and  that  he  did  not  employ  coun- 
sel until  the  present  term  of  the  court  (the  term  at  which  the  indictment 
was  returned),  but  which  fails  to  show  any  change  in  the  defendant's 
pecuniary  condition,  whereby  it  was  easier  for  him  to  procure  counsel 
at  the  time  of  the  return  of  the  indictment  than  at  the  time  of  the  arrest 
The  affidavit  also  failed  to  show  sufficient  excuse  for  not  preparing  tor 
trial  after  the  employment  of  counsel  in  alleging  that  the  attorneys 
employed  by  the  affiant  had  since  the  employment  been  engaged  in  other 
suits  pending  in  the  same  court,  and  had  been  unable  to  look  after  his 
defence  or  make  any  preparation  whatever  therefor. 

Bams. — Absence  of  Witnesses. — Materiality  of  Testimony. —  What  Affidavit  must 
Show. — When  an  affidavit  for  a  continuance  is  based  on  the  absence  of 
witnesses,  it  is  not  sufficient,  after  setting  forth  the  facts  expected  to  be 
proved  by  the  absent  witnesses,  to  aver  tbat  the  testimony  sought  will 
be  material.    The  affidavit  must  show  wherein  it  is  material. 

Criminal  Law. — Assault  and  Battery  with  Intent. — Proof  of  Specific  Acts  of 
Violence  by  Injured  Party. — In  a  prosecution  for  assault  and  battery  with 
felonious  intent,  it  was  not  error  for  the  court  to  refuse  to  permit  the 
defendant  to  prove  that  eight  or  nine  years  prjor  to  the  commission  of 
the  offence  for  which  he  was  indicted,  the  injured  party  used  a  knife  upon 
the  victim,  and  that  knowledge  of  this  fact  was  brought  to  the  defend- 
ant prior  to  the  difficulty  for  which  he  was  on  trial.  The  evidence 
offered  was  inadmissible  because  proof  of  commission  of  specific  acts  of 
violence  by  the  injured  party  prior  to  the  difficulty  could  not  be  intro- 
duced in  evidence.  And  in  addition  to  this  it  was  inadmissible  on  ac- 
count of  the  remoteness  in  time. 

Prom  the  "Washington  Circuit  Court. 

S.  H.  Mitchell  and  R.  B.  Mitehell,  for  appellant. 

A.  G.  8mith9  Attorney  General,!^.  T.  Branaman,  Pros* 

-ecuting  Attorney,  and  F.  L.  Prow,  for  the  State. 
Vol.  132.— 10 
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Miller,  J. — The  appellant  was  indicted,  tried  and  con- 
victed of  an  assault  and  battery  with  felonious  intent. 

The  first  specification  in  the  assignment  of  errors  calls 
in  question  the  ruling  of  the  court  in  refusing  to  grant 
the  defendant  a  continuance  of  the  case.  Two  reasons 
for  a  postponement  of  the  trial  were  stated  in  the  affida- 
vit— one  because  of  want  of  time  and  opportunity  to  pre- 
pare for  trial ;  the  other  because  of  the  absence  of  wit- 
nesses. 

The  affidavit  shows  that  the  alleged  crime  was  com- 
mitted on  the  3d  day  of  October,  1891 ;  and  that  the  de- 
fendant was  arrested  and  placed  in  jail  the  next  day,  and 
therein  confined  up  to  the  filiug  of  the  affidavit;  that 
from  the  time  of  his  arrest  and  incarceration  he  had  been 
without  means  to  employ  counsel  or  prepare  and  look  up 
his  defence  to  the  charge ;  that  he  had  no  counsel  em- 
ployed to  defend  him  until  the  present  term  of  this  court, 
and  about  the  9th  day  of  December,  1891;  that  at 
the  last  term  of  this  court  a  firm  of  attorneys  appeared  for 
him,  when  he  was  arraigned  on  affidavit  and  information 
filed  in  the  cause,  but  counselled  him  no  further  in  the 
matter,  and  received  no  employment  from  him ;  that, 
having  no  means,  he  has  been  without  counsel  or  assist- 
ance of  any  kind,  except  as  above  stated,  until  the  9th 
day  of  December,  when  the  indictment  was  returned ; 
that  he  has  now  employed  said  firm  of  attorneys,  but  that 
since  their  employment  this  court  has  been  in  session  con- 
tinuously, and  his  attorneys  have  been  engaged  in  other 
suits  pending  in  said  court,  and  have  been  unable  for  want 
of  time  to  look  after  his  defence  or  make  any  preparation 
whatever  therefor;  that  the  place  where  the  said  alleged 
crime  is  said  to  have  been  committed  is  in  the  town  of 
Little  York,  a  distance  of  sixteen  miles  from  this  county 
seat,  where  affiant  has  been  confined  in  jail,  and  that  most 
of  his  witnesses  reside  in  and  about  said  town;  that  he 
has  had  no  opportunity  to  look  up  his  said  witnesses  and 
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counsel  with  them,  or  the  means  with  which  to  have  oth- 
ers to  do  so.  Said  affiant  farther  says  that  he  has  a  good 
legal  and  valid  defence  to  said  charge  contained  and  set 
forth  in  the  indictment  herein,  and  will,  he  believes,  be 
prepared  to  present  the  same  by  the  next  term  of  this 
court. 

Subsequent  portions  of  the  affidavit  refer  to  the  absence 
of  witnesses,  and  need  not  be  noticed  in  this  connection. 

"We  are  of  the  opinion  that  the  court  did  not  err  in 
refusing  to  continue  the  trial  of  the  cause  upon  the  show- 
ing above  set  forth. 

It  does  not  appear  but  that  the  appellant  might  have 
procured  the  services  of  counsel  upon  his  first  incarcera- 
tion as  easily  as  upon  the  return  of  the  indictment  two 
months  afterward,  no  change  having  taken  place  in  his 
financial  condition.  If  without  means  to  employ  an  attor- 
ney, the  court  doubtless  would,  upon  a  proper  showing, 
have  appointed  some  one  competent  to  prepare  and  man- 
age his  defence. 

Over  two  and  one-half  months  intervened  between  the 
commission  of  the  crime  and  the  time  fixed  for  trial.  The 
exercise  of  ordinary  diligence  would  have  enabled  the  ap- 
pellant to  have  procured  the  services  of  some  one  skilled 
in  the  law,  and  not  too  busy  to  prepare  his  case  for  trial. 
Neither  does  the  affidavit  show  proper  diligence  in  the 
preparation  for  trial  after  the  return  of  the  indictment  and 
employment  of  counsel.  The  fact  that  his  attorneys  were 
engaged  in  other  suits  pending  in  court  was  no  excuse  for 
an  entire  want  of  preparation  for  this  one.  If  such  was 
the  case  suits  of  this  class  would  seldom  be  promptly 
tried. 

If  his  attorneys  were  so  engaged  as  to  render  them  un- 
able by  the  exercise  of  due  diligence  to  make  preparation 
for  trial,  their  own  affidavits  would  have  been  better  evi- 
dence of  the  fact.     Burchfield  v.  State,  82  Ind.  580. 
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The  subsequent  portion  of  the  affidavit  asks  a  continu- 
ance because  of  the  absence  of  witnesses. 

We  are  satisfied  that  the  affidavit  was  not  sufficient  to 
require  the  court  to  order  a  continuance  of  the  cause  on 
this  ground. 

The  facts  proposed  to  be  established  by  the  testimony 
of  the  absent  witnesses  were  in  substance :  That  on  the 
day  of,  and  prior  to  the  shooting  for  which  the  defendant 
was  indicted,  William  B.  Garriott,  the  injured  party,  was 
intoxicated,  and  made  threats  against  the  appellant,  which 
were  communicated  to  the  appellant.  Also,  that  when 
intoxicated  Garriott  was  quarrelsome  and  dangerous. 

The  affidavit  contains  the  general  statement  that  "  the 
evidence  expected  to  be  obtained  from  said  witnesses  is 
material."  It  also  states  "  that  he  has  a  good,  legal  and 
valid  defense  to  said  charge."  No  other  showing  is  made 
of  the  materiality  of  the  evidence  for  which  the  continu- 
ance is  asked. 

This  is  not  a  sufficient  showing  of  the  materiality  of  the 
evidence.  In  Hubbard  v.  State,  7  Ind.  160,  the  rule  is  thus 
stated :  "  It  is  not  sufficient  to  aver  that  the  testimony 
sought  will  be  material.  Of  that  the  court  must  judge, 
and  facts  enough  must  be  stated  to  show  the  connection 
between  the  testimony  sought,  and  the  case  to  be  tried.9' 
Other  cases  are  to  the  same  effect.  Gordon  v.  Spencer,  2 
Blackf.  286;  Moody  v.  People,  20  111.  315;  Steele  v.  People, 
45  III.  162. 

If  the  absent  witnesses  had  been  present  at  the  trial, 
their  evidence  could  only  have  been  received  in  connec- 
tion with  the  claim  that  the  shooting  was  done  in  self  de- 
fence, (Bowlus  v.  State,  130  Ind.  227 ;  Rauck  v.  State, 
110  Ind.  884;  Boyle  v.  State,  97  Ind.  322 ;  Horback  v.  State, 
48  Tex.  242),  and  after  evidence  has  been  given  showing 
that  the  required  person  has  made,  or  was  about  to  make, 
a  violent  assault  upon  the  defendant.  Cannon  v.  People, 
(HI.)  30  N.  E.  B.  1027. 
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No  intimation  was  given  in  the  affidavit  that  the  de- 
fendant relied  upon  or  expected  to  give  evidence  showing 
that  he  acted  in  self  defence. 

The  defendant  offered  to  prove  that  eight  or  nine  years 
prior  to  this  difficulty  the  injured  party  used  a  knife  upon 
the  witness,  and  that  knowledge  of  this  fact  was  brought 
to  the  defendant  prior  to  the  difficulty  for  which  he  was 
on  trial. 

Proof  of  the  commission  of  specific  acts  of  violence  by 
the  defendant  prior  to  the  difficulty  could  not  be  intro- 
duced in  evidence,for  this  would  necessarily  involve  inquiry 
as  to  the  circumstances  surrounding  each  of  such  occur- 
rences, and  the  trial  of  cases  would  thus  be  greatly  ex- 
tended, and  the  issues  so  multiplied  as  to  tend  to  create 
confusion  in  the  minds  of  the  jury. 

In  addition  to  this,  the  evidence  offered  was  inadmis- 
sible on  account  ot  remoteness  in  time. 

Some  other  offers  to  prove  occurrences  many  years  prior 
to  the  difficulty  were  made  by  the  defendant  and  ruled 
out  by  the  court.  What  we  have  above  said  sufficiently 
disposes  of  the  questions  thus  raised. 

"We  have  examined  the  evidence,  and  are  of  the  opinion 
that  it  sustains  the  verdict  of  the  jury. 

Judgment  affirmed. 

Filed  September  13,  1892. 
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Hatfield  bt  al.  v.  The  Huntington  City  Building,  Loan 

and  Savings  Association. 

Buhjhng  Association. — Foreclosure  of  Mortgage. — Constitution  and  By- Law 
Pbart  of  Note. — In  an  action  by  a  building  association  to  foreclose  a 
mortgage  given  to  secure  several  notes,  where,  by  the  express  terms  of 
the  notes,  the  constitution  and  by-laws  of  the  association  were  made  a 
pari  of  the  notes,  the  note  and  the  constitution  and  by-laws  consti- 
tuted bnt  one  instrument,  and  as  a  copy  of  each  was  filed  with  the  com- 
plaint, it  was  sufficient  to  refer  to  them  as  the  note. 
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Same.— &dion  £&£  Elliott's  Supp.  Construed. — In  such  an  action  it  was  not 
necessary  to  allege  that  the  plaintiff  had  filed  the  written  acceptance 
provided  for  by  section  854,  Elliott's  Supp.  It  was  not  the  intention  of 
the  Legislature  by  the  passage  of  the  act  of  which  said  section  is  a  part 
to  deprive  existing  building  and  loan  associations  of  any  of  the  rights 
they  possessed  under  the  laws  in  existence.  The  purpose  of  the  act  was 
to  enlarge  rather  than  to  restrict  their  powers. 

Samk.— Retirement  of  Stock.— Distribution  of  Assets.— ScLOff.— The  fact  that 
the  appellee  had  retired  the  outstanding  valid  stock  furnished  no 
legal  excuse  for  a  failure  on  the  part  of  the  defendant  to  refund  the 
money  borrowed.  If  his  stock  had  been  forfeited,  as  claimed,  for  non- 
payment of  dues,  he  no  longer  had  any  interest  in  the  assets  of  the  as- 
sociation. Such  assets  belong  to  those  who  kept  their  stock  alive  by  the 
payment  of  their  dues,  and  for  the  purpose  of  distributing  such  assets 
the  plaintiff  has  the  right  to  collect  and  convert  them  into  cash.  If 
sufficient  funds  have  been  paid  to  retire  the  unforfeited  stock,  while  the 
defendant  has  failed  and  neglected  to  pay  the  assessment  due  from 
him,  those  who  paid  contributed  more  than  their  just  proportion,  and 
they  are  entitled  to  be  reimbursed.  If  the  stock  held  by  the  defendant 
has  been  forfeited  as  alleged,  he  has  none  to  offer  as  a  set-off  against  the 
notes  in  suit. 

From  the  Welle  Circuit  Court. 

C.   W.    Watkins,  A.  N.  Martin,  E.  C.   Vaughn,  E.  E. 
Kelsey  and  J.  M.  Hatfield,  for  appellants. 
«/.  B.  Kenna,  for  appellee. 

Coffey,  J. — This  was  an  action  by  the  appellee  against 
the  appellants  to  foreclose  three  several  mortgages  exe- 
cuted upon  certain  described  real  estate  to  secure  the  pay- 
ment of  the  promissory  notes  therein  described. 

The  complaint  consists  of  three  paragraphs,  the  first 
being*  based  upon  a  promissory  note  of  the  following 
tenor : 

"  Huntington,  Indiana,  March  27th,  1885. 

"  For  value  received  I  promise  to  pay  to  the  Huntington 
City  Building,  Loan  and  Savings  Association  of  Hunting- 
ton, Indiana,  the  sum  of  four  hundred  dollars  eight  years 
after  the  date  of  incorporation  of  said  association,  viz. : 
August  10th,  1882,  or  whenever  said  association  shall  be 
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declared  by  its  Board  of  Directors  legally  ended,  with  in- 
terest at  the  rate  of  six  per  cent,  per  annum  on  the  sum 
of  four  hundred  dollars,  together  with  dues,  fines,  assess- 
ments and  premiums  of  one  hundred  and  forty  dollars  bid 
by  me  for  precedence  in  taking  this  loan  on  shares  of 
stock,  payable  in  equal   monthly  instalments  on  the  first 
Saturday  of  each  month;   this  obligation  is  given  for 
money  loaned  under  the  constitution,  by-laws  and  regu- 
lations of  said  association,  which  constitution,  by-laws 
and  regulations  are  hereby  made  a  part  of  this  note ;  and 
I  do  further  promise  and  agree  that  should  the  monthly 
instalments  of  interest  or  premium  hereon  as  aforesaid 
remain  due  and  unpaid  for  three  months,  or  should  my 
stock  in  said  association  be  forfeited  for  the  non-payment 
of  instalments  of  dues,  or  premium  or  for  any  fines  or 
assessments  thereon  for  current  expenses  as  provided  by 
said  constitution  and  by-laws,  or  should  I  fail  to  pay  any 
taxes,  ground  rent  or  fire  insurance  premium  on  the  prop- 
erty mortgaged  to  said  association  to  secure  the  payment 
of  this  note  for  three  months  after  the  same  becomes  due, 
then,  and  in  either  case,  the  whole  amount  of  principal, 
four  hundred  dollars,  unpaid  interest   with  all  ground 
rents,  fire  insurance  premiums  and  taxes   paid  or  ad- 
vanced by  said  association  on  said  mortgaged  premises 
with  attorney's  fees  shall  become  immediately  due  and 
collectible ;  but  in  case  said  interest,  dues,  premiums,  fines, 
assessments,  ground   rent,   fire   insurance    premiums    and 
taxes  shall   have  been  paid  as  aforesaid,  then  the  prin- 
cipal of  this  obligation  shall  become  due  when  the  value 
of  the  assets  of  said  association  shall  be  sufficient  to  di- 
vide to  each  share  of  stock  the  sum  of  two  hundred  dol- 
lars or  its  equivalent,  and  the  said  principal  shall  then  be 
paid  by  applying  a  sufficient  amount  of  the  stock  owned 
by  the  undersigned  to  the  payment  of  said  principal,  and 
thereupon  the  undersigned  shall  cease  to  have  any  inter* 
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est  in  any  stock  so  applied ;  all  without  relief  from  valu- 
ation or  appraisement  laws. 
[Signed.]  Jas.  M.  Hatfield." 

It  is  alleged  in  the  complaint  that  the  appellee  is  a  cor- 
poration duly  organized  under  the  laws  of  the  State  of 
Indiana;  that  the  appellant  James  M.  Hatfield  owned 
twelve  shares  of  the  capital  stock  of  the  appellee,  of  the 
par  value  of  two  hundred  dollars,  each ;  that  under  the 
constitution  and  by-laws  of  the  appellee  the  appellant  was 
required  to  pay  one  dollar  and  fifty  cents  on  each  share 
of  stock  so  owned  by  him  on  the  first  Saturday  of  each 
month  until  each  share  of  said  stock  should  be  of  the  cash 
value  of  two  hundred  dollars ;  that  on  the  27th  day  of 
March,  1885,  the  appellant  James  M.  Hatfield  borrowed 
of  the  appellee  the  sum  of  four  hundred  dollars  at  six  per 
cent,  interest  and  executed  the  note  above  set  out  to  se- 
cure the  payment  of  the  same ;  that  the  appellee  was  in- 
corporated on  the  10th  day  of  August,  1882,  and  that  said 
note  is  due  and  unpaid,  and  that  the  Board  of  Directors 
of  the  appellee  has  never  declared  the  association  legally 
ended ;  that  said  shares  of  stock  have  never  become  of 
the  value  of  two  hundred  dollars  each ;  that  before  the 
expiration  of  eight  years  from  the  date  of  the  incorpora- 
tion of  said  association  and  before  said  note  became  due 
the  appellant  James  M.  Hatfield  became  indebted  to  the 
appellee  in  the  sum  of  one  hundred  and  eighty-three  dol- 
lars for  dues  and  in  the  sum  of  one  hundred  and  twenty- 
one  dollars  and  thirteen  cents  for  interest  on  said  note, 
and  in  the  further  sum  of  one  hundred  and  thirty-two 
dollars  and  ninety-five  cents  for  premium  on  said  loan ; 
that  for  more  than  three  months  prior  to  the  expiration 
of  said  eight  years  from  the  date  of  the  incorporation  of 
the  appellee  the  appellant  was  delinquent  in  the  above 
amounts,  which  he  has  refused  and  failed  to  pay ;  that  by 
reason  thereof  the  stock  so  held  by  the  appellant  has  been 
forfeited,  and  said  note  has  become  due. 
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Following  these  allegations  it  is  alleged  that  both  the 
appellants  executed  the  mortgage  set  up  with  this  para- 
graph of  the  complaint  to  secure  the  payment  of  the  note. 

The  second  and  third  paragraphs  of  the  complaint  are 
each  based  upon  separate  promissory  notes  of  one  thous- 
and dollars  each,  similar  jto  the  note  above  set  out,  for 
loaned  money,  and  contain  substantially  the  same  allega- 
tions as  those  contained  in  the  first  paragraph  of  the  com- 
plaint. 

The  appellants  filed  separate  answers  to  this  complaint. 
The  answer  of  James  M.  Hatfield  consists  of  five  para- 
graphs, the  first  being  a  general  denial. 

The  second  avers,  in  substance,  that  the  appellee  should 
not  recover  in  this  action  for  the  reason  that  it  was  or- 
ganized under  the  laws  of  the  State  of  Indiana  providing 
for  the  organization  of  Building,  Loan  and  Saving  Asso- 
ciations ;  that  but  one  series  of  its  capital  stock,  consist- 
ing of  five  hundred  shares,  was  ever  issued,  and  that  all 
of  said  shares  of  stock  have  been  retired  in  accordance 
with  the  law  governing  such  associations,  and  that  there 
are  no  debts  due  from  the  appellee  to  any  one. 

The  third  paragraph  is  the  same  as  the  second,  except 
that  it  admits  the  attorney's  fees  and  costs  in  this  action, 
and  prays  the  court  to'ascertain  the  amount  of  such  fees 
and  costs. 

The  fourth  paragraph  is  the  same,  with  the  addition 
that  it  sets  out  the  constitution  and  by-laws  of  the  appel- 
lee and  avers  that  all  the  stock  has  either  been  retired  or 
forfeited,  and  seeks  to  set  off  the  stock  issued  to  the  ap- 
pellant against  the  notes  in  suit. 

The  fifth  paragraph  is  substantially  the  same  as  the 
fourth. 

The  separate  answer  of  the  appellant  Thursy  J*  Hat- 
field consists  of  three  paragraphs,  the  first  being  the  gen- 
eral denial. 

The  second  paragraph  is  the  same,  in  substance,  as  the 
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second  paragraph  of  her  co-appellant,  and  the  third  is  the 
same  as  fourth  and  fifth  paragraphs. 

To  these  several  affirmative  answers  the  circuit  court 
sustained  a  demurrer. 

The  assignment  of  error  calls  in  question  the  propriety 
of  the  ruling  of  the  circuit  .court  in  overruling  a  de- 
murrer to  each  paragraph  of  the  complaint,  and  in  sus- 
taining a  demurrer  to  the  eeveral  affirmative  answers 
above  referred  to  in  this  opinion. 

It  is  contended  by  the  appellants  that  the  complaint  is 
not  sufficient  to  withstand  a  demurrer  because  it  does  not 
refer  to  the  constitution  and  by-laws  of  the  appellee  filed 
therewith. 

This  objection  is  not,  in  our  opinion,  tenable.  By  the 
express  terms  of  the  note  the  constitution  and  by-laws 
are  made  a  part  of  it.  The  note  and  the  constitution  and 
by-laws  of  the  appellee  constitute  but  one  instrument. 
Such  constitution  and  by-laws  constitute  a  part  of  each 
note  in  suit,  and  as  a  copy  of  each  was  filed  with  the  com- 
plaint we  think  it  was  sufficient  to  refer  to  them  as  the 
note.  By  an  examination  of  the  copy  of  the  notes  in  con- 
nection with  the  copy  of  the  constitution  and  by-laws 
filed  no  oue  could  fail  to  observe  that  the  two  constituted 
only  one  instrument  to  be  considered  and  construed  as  a 
whole.  One  copy  was  sufficient.  Scotton  v.  Randolph,  96 
Ind.  581. 

Nor  do  we  think  it  was  necessary  to  allege  that  the  ap- 
pellee bad  filed  the  written  acceptance  provided  for  by 
section  854,  Elliott's  Supplement.  It  is  evident  from  the 
reading  of  the  entire  act,  of  which  that  section  constitutes 
a  part,  that  it  was  not  the  intention  of  the  General  As- 
sembly to  dissolve  or  abolish  existing  building  and  loan 
associations,  or  to  deprive  them  of  any  of  the  rights  they 
possessed  under  the  laws  then  in  existence.  It  was  its 
purpose  to  enlarge  rather  than  to  restrict  their  powers 
and  privileges. 
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In  our  opinion  each  paragraph  of  the  complaint  was 
sufficient  to  repel  a  demurrer. 

We  are  of  the  opinion  that  neither  of  the  special  an- 
swers involved  in  this  case  was  sufficient  to  bar  the  ap- 
pellee's right  of  recovery.  They  each  admit  that  the  ap- 
pellant James  M.  Hatfield  has  in  his  possession  twenty- 
'four  hundred  dollars  of  the  money  of  the  appellee  with  the 
accumulated  interest  thereon.  It  is  not  averred  that  he 
has  paid  the  weekly  instalments  due  on  the  stock  held 
by  him  to  keep  it  alive.  Under  these  circumstances  the 
fact  that  the  appellee  has  retired  the  outstanding  valid 
stock  furnish es  no  legal  excuse  for  a  failure  on  the  part 
of  the  appellee  to  refund  the  money  borrowed.  If  his 
stock  has  been  forfeited  for  non-payment  of  dues  he  no 
longer  has  any  interest  in  the  assets  of  the  association. 
Such  assets  belong  to  those  who  kept  their  stock  alive  by 
the  payment  of  their  dues,  and  for  the  purpose  of  dis- 
tributing such  assets  the  appellee  has  the  right  to  collect 
and  convert  them  into  cash.  If  sufficient  funds  have  been 
paid  to  retire  the  unforfei ted  stock,  while  the  appellant 
has  failed  and  neglected  to  pay  the  assessment  due  from 
him,  those  who  paid  contributed  more  than  their  just  pro- 
portion, and  they  are  entitled  to  be  reimbursed.  If  the 
stock  held  by  the  appellant  has  been  forfeited,  as  alleged, 
he  has  none  to  offer  as  a  set-off  against  the  notes  in  suit. 
It  would  be  inequitable  to  permit  the  appellant  to  with- 
hold the  money  which  his  answers  admit  to  be  due  the 
appellee  for  the  sole  reason  that  the  stock  has  been  re- 
tired, while  there  are  members  of  the  corporation  entitled 
to  share  in  its  distribution.  For  these  reasons,  among 
others,  we  are  of  the  opinion  that  the  circuit  court  did 
not  err  in  sustaining  a  demurrer  to  the  several  affirmative 
answers  filed  by  the  appellants  in  this  cause. 

Judgment  affirmed. 

Filed  Jane  8,  1892 ;  petition  for  a  rehearing  overruled  Sept.  14,  1892. 
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132    172 

Ball  v.  Ball. 

Mortgage.— Foreetotwe.—  Action  to  Redeem.—  Couttf&Claim. — Demurrer. 
— In  an  action  to  redeem  a  tract  of  land,  sold  upon  a  foreclosure  of 
a  mortgage,  and  for  an  accounting  and  a  judgment  for  rents  received 
by  the  appellee  while  in  possession  of  the  land  the  appellant  can  not 
complain  of  the  action  of  the  court  in  overruling  a  demurrer  to  a  coun- 
ter-claim filed  by  the  appellee,  the  court  having  found  against  the  ap- 
pellant in  his  action  to  recover  the  land  or  redeem  it  from  sale,  and  in 
favor  of  the  appellee  upon  the  issues  joined  involving  its  ownership. 

From  the  Tippecanoe  Circuit  Court. 

J.  B.  Sherwood,  for  appellant. 

A.  L.  Kumler  and  T.  F.  Gaylord,  for  appellee. 

Miller,  J. — The  appellant  brought  this  action  against 
the  appellee  to  redeem  a  tract  of  real  estate  that  had  been 
sold  upon  a  foreclosure  of  a  mortgage,  and  to  quiet  his 
title  against  the  adverse  claims  of  the  appellee. 

The  appellee  answered  the  complaint  by  a  general  de- 
nial and  other  answers. 

The  cause  was  tried  by  a  master  commissioner,  who 
found  the  facts  and  returned  conclusions  of  law  from  the 
facts ;  upon  which  finding  the  court  rendered  a  judgment 
against  the  appellant,  adjudging  and  decreeing  that  he 
was  not  entitled  to  redeem  the  land,  and  quieting  the  title 
thereto  as  against  the  adverse  claims  of  the  appellee. 

Several  errors  are  assigned,  but  only  one  of  them  is  dis- 
cussed by  appellant's  counsel  in  his  brief,  all  others  being 
thereby  waived. 

The  second  assignment  of  error  calls  in  question  the* 
ruling  of  the  court  in  overruling  the  demurrer  of  the  ap- 
pellant to  the  counter-claim  filed  by  the  appellee. 

The  pleading  was  addressed  to  so  much  of  the  com- 
plaint as  asked  for  an  accounting  and  a  judgment  for 
rents  received  by  the  appellee  while  in  possession  of  the 
land. 
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The  court  having  found  against  the  appellant  in  his  ac- 
tion to  recover  the  land  or  redeem  it  from  sale,  and  in  favor 
of  the  appellee  upon  the  issues  joined  involving  its  own- 
ership, the  appellant  was  not  harmed  by  this  ruling. 

If  the  court  had  found  in  favor  of  the  appellant,  in  the 
main  issue,  and  an  accounting  had  been  had  of  the  rents 
and  profits  received,  and  expenditure  made,  the  issue  ten- 
dered by  the  counter-claim  would  have  been  an  important 
one,  and  an  adverse  ruling  upon  its  sufficiency  to  with- 
stand a  demurrer  would  have  been  reversible  error. 

Where  it  affirmatively  appears  that  a  ruling  upon  a  de- 
murrer to  a  pleading  has  not  harmed  the  appellant,  we 
will  not  examine,  or  pass  upon  its  sufficiency.  Miller  v. 
Hardy,  131  Ind.  13. 

Judgment  affirmed. 

Filed  May  21, 1892;  petition  for  a  rehearing  overruled  Not.  22, 1892. 


No.  16,296. 

Wehrs  v.  The  State. 

Deposition. — When  May  be  Token. —  Who  Determine*.— Refuted  cf  Witness  to 
Submit  to  Examination, — Contempt. — The  deposition  of  a  witness  may  be 
taken  under  the  terms  of  our  statute,  although  a  state  of  facts  does  not 
exist  at  the  time  that  would  render  the  deposition  admissible  in  evi- 
dence. The  question  as  to  whether  a  cause  for  taking  a  deposition  ex- 
ists is  for  the  party  who  seeks  to  take  it,  and  a  witness  may  be  punished 
for  contempt  for  his  refusal  to  submit  to  the  examination.  The  statutes 
of  the  State  do  not  enumerate  any  causes  for  taking  depositions,  but 
simply  provide  for  the  causes  in  which  they  may  be  read.  See  sections 
423  and  432,  B.  &  1881. 

From  the  Allen  Superior  Court. 

A.  Zollars  and  B.  T.  Calvert,  for  appellant. 
W.  Q.  Colerick  and  H.  Colerick,  for  the  State. 

Coffey,  J. — On  the  1st  day  of  June,  1891,  Phillip  Miller 
instituted  suit  in  the  Allen  County  Superior  Court  against 
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the  Pennsylvania  Company,  seeking  to  recover  damages  on 
account  of  a  personal  injury  received  by  him  while  employed 
as  a  laborer  in  the  shops  of  the  company.  He  sought  to 
take  the  deposition  of  the  appellant,  and  other  witnesses,  to 
be  used  on  the  trial  of  such  action,  and  for  that  purpose 
served  upon  the  solicitor  of  the  company  a  notice  that  he 
would,  at  a  given  time  and  place,  proceed  to  .take  such  depo- 
sitions. 

Ob  the  day  named  the  appellant  appeared  as  a  witness, 
with  others,  and  the  company  also  appeared  by  its  attorney. 
Miller  having  propounded  questions  to  the  witnesses  present 
calculated  to  elicit  evidence  material  to  the  issues  in  his  suit 
against  the  company,  the  company,  by  its  attorney,  objected 
to  the  witnesses  answering,  upon  the  ground  that  Miller  had 
no  right,  at  the  time  and  in  the  manner  attempted,  to  take 
the  depositions  of  such  witnesses,  instructed  them  not  to  an- 
swer, and  under  such  instructions  the  witnesses  refused  to 
answer  the  questions  propounded  to  them. 

Upon  such  Refusal  the  notary  public,  before  whom  it  was 
sought  to  take  the  depositions,  reported  the  fact  to  the  court 
in  which  the  case  was  pending,  and  in  answer  to  a  rule  to 
show  cause  why  they  should  not  appear  and  give  their  depo- 
sitions, the  appellant,  and  others,  appeared  and  filed  an  affi- 
davit showing,  among  other  things,  that  he  was  a  married 
man,  residing  in  his  own  property,  with  his  family,  in  the 
city  of  Fort  Wayne,  with  no  intention  or  purpose  of  leaving 
the  city  either  permanently  or  temporarily ;  that  at  the  time 
of  the  injuries  set  up  in  the  complaint  he  was,  and  still  is,  in 
the  employ  of  the  Pennsylvania  Company,  working  in  its 
shops  at  the  city  of  Fort  Wayne  ;  that  he  had  been  informed 
by  the  attorney  for  that  company  that  he  would  be  called 
and  used  by  it  as  a  witness  on  a  trial  of  the  cause  between  it 
ancf  Miller ;  that  he  was  in  good  health,  had  never  been  sick, 
was  only  thirty-two  years  old,  and  was  not  likely  to  get  sick 
before  the  cause  could  be  tried ;  that  he  had  not  been  threat- 
ening to,  and  would  not  make  any  effort  to  avoid  the  pro- 
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cess  of  the  court  requiring  him  to  be  present  as  a  witness  at 
the  trial  of  said  cause,  but,  on  the  contrary!  would  appear  at 
the  trial  and  testify  to  the  truth  as  he  understood  it ;  that  he 
had  been  informed  and  believed  that  if  his  deposition  was 
taken  it  could  not  be  used  on  the  trial ;  that  he  was  informed, 
and  had  good  reason  to  believe,  that  Miller  was  endeavoring 
to  take  his  deposition,  not  for  the  purpose  of  using  it  as  evi- 
dence on  the  trial  of  the  cause,  but  simply  for  the  purpose 
of  discovering,  in  advance,  what  the  testimony  of  the  com- 
pany would  be  on  the  trial  of  the  cause. 

In  answer  to  this  statement  Miller  filed  an  affidavit  in 
which  he  stated  that  the  witnesses  whose  depositions  he 
sought  were  the  only  witnesses  to  his  injury,  except  one 
Craig,  who  had  left  the  State,  and  whose  residence  was  then 
unknown  to  him ;  that  he  was  seeking  to  take  their  deposi- 
tions in  order  to  secure  the  production  of  their  evidence  in 
his  cause,  and  for  the  purpose  of  securing  justice  on  the 
trial. 

The  court  entered  an  order  requiring  the  appellant,  and 
the  other  witnesses,  to  appear  at  a  time  and  place  named,  and 
give  their  depositions.  With  this  order  the  appellant  re- 
fused to  comply,  for  which  disobedience  he  was  fined  and 
imprisoned  by  the  court.  By  this  appeal  he  seeks  to  re- 
verse the  judgment  of  the  court  in  thus  punishing  him  as  for 
a  contempt. 

rjr  His  position,  briefly  stated,  is  that,  inasmuch,  as  there  ex- 
isted no  state  of  facts  at  the  time  Miller  sought  to  take  his 
deposition  which  would  authorize  him  to  read  it  when 
taken,  he  was  not  bound  to  submit  to  an  examination  ;  in 
other  words,  that  a  deposition  can  not  be  taken,  under  the 
terms  of  our  statute,  unless  such  a  state  of  facts  exists,  at 
the  time,  as  would  render  the  deposition  admissible  in  evi- 
dence. This  question  involves  the  construction  of  our  stat- 
utes upon  the  subject  of  taking  and  reading  depositions  in 
evidence  on  the  trial  of  causes  in  the  courts  of  this  State. 

Section  423,  R.  S.  1881,  provides  that  "  In  all  actions,  dep- 
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ositions  may  be  taken  by  either  party,  in  vacation  or  term- 
time,  at  any  time  after  service  of  summons,  without  order 
of  court  therefor.  They  may  be  used  in  the  trial  of  all 
issues,  in  any  action,  in  the  following  cases : 

"First.  Where  the  witness  does  not  reside  in  the  county,  or 
in  a  county  adjoining  the  one  in  which  the  trial  is  to  be 
held,  or  is  absent  from  the  State. 

"Second.  When  the  deponent  is  so  aged,  infirm,  or  sick  as 
not  to  be  able  to  attend  the  court  or  other  place  of  trial,  or 
is  dead. 

"Third.  When  the  depositions  have  been  taken  by  agree- 
ment of  parties,  or  by  the  order  of  the  court  trying  the 
cause. 

"Fourth.  When  the  deponent  is  a  State  or  county  officer, 
or  a  judge,  or  a  practicing  physician,  or  attorney-at-law,  and 
the  trial  is  to  be  held  in  any  county  in  which  the  deponent 
does  not  reside.  In  either  of  the  foregoing  cases  the  attend- 
ance of  the  witness  can  not  be  enforced. 

"Fifth.  When  notice  is  given  fixing  the  time  of  taking  any 
deposition  on  a  day  in  term  time,  the  court  may,  if  in  ses- 
sion, or  the  judge  thereof  in  vacation,  on  notice  given  by 
the  adverse  party  of  the  time  and  place  of  hearing  the  mo- 
tion, fix  another  day  for  such  taking,  and  the  court  on  the 
hearing  of  such  motion,  may  fix  the  time  for  such  taking, 
from  which  there  shall  be  no  appeal.11 

Section  432  provides  that  "  When  a  deposition  is  offered 
to  be  read  in  evidence,  it  must  appear  to  the  satisfaction  of 
the  court  that  the  cause  for  taking  and  reading  it  still  ex- 
ists." 

Section  265,  R.  S.  1843,  p.  720,  made  the  causes  for  using 
depositions,  under  our  present  statute,  the  causes  for  taking 
such  depositions,  but  the  revision  of  1852  (2  R.  S.,  section 
271,  p.  89)  failed  to  enumerate  any  causes  for  taking  depo- 
sitions, but  did  provide  for  the  causes  in  which  they  might 
be  read  when  taken.  2  R.  S.  1876,  p.  140,  section  432, 
supra,  is  copied  from  the  revision  of  1852. 
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If  section  423,  supra,  stood  alone,  the  question  we  are  now 
considering  would  be  free  from  difficulty,  but  it  is  contended 
that  it  must  be  construed  in  connection  with  section  432,  and 
when  so  construed  it  does  not  authorize  the  taking  of  a  dep- 
osition unless  a  state  of  facts  exists  at  the  time  which  would 
enable  the  party  taking  it  to  read  it  in  evidence. 

In  the  case  of  Ghriffin  v.  Templeton,  17  Ind.  234,  Haun  v. 
Wilson,  28  Ind.  296,and  Indianapolis,etc.9IL  R.  Cb.  v.  Stout, 53 
Ind.  143,  cited  by  appellant,  the  question  here  was  not  pre- 
sented to  the  court  for  consideration,  and  they  are  not,  for 
that  reason,  to  be  regarded  as  authorities  in  point* 

The  case  of  Hazlett  v.  Gambold,  15  Ind.  303,  would  seem 
to  be  more  nearly  in  point.  In  that  case  the  witness,  whose 
depositions  were  offered  in  evidence,  resided  in  an  adjoining 
county.  Over  the  objections  of  the  appellants  they  were 
read  in  evidence  without  proof  that  such  witness  came  with* 
in  any  of  the  cases  fixed  by  statute  authorizing  their  deposi- 
tions to  be  read.  In  reversing  the  judgment  for  this  Reason 
the  court  said :  "Assuming  that  the  objection  to  the  depo- 
sitions was  made  at  the  proper  time,  the  ruling  of  the  court 
can  not  be  maintained ;  because  the  statute,  though  it  allows 
depositions  to  be  taken  'in  all  actions/  does  not  allow 
them  to  be  read  in  evidence  in  any  case,  other  than  those 
which  it  points  out." 

As  no  cause  for  taking  depositions  is  specified  in  the  stat- 
ute, it  is  reasonable  to  presume  that  the  Legislature  did  not 
think  any  litigant  would  be  willing  to  incur  the  cost  and 
trouble  of  taking  testimony  in  that  mode  without  some  rea- 
son existing  for  so  doing.  The  fact  that  a  party  had  insti- 
tuted suit  in  court  and  served  his  adversary  with  process 
was,  doubtless,  thought  to  be  a  sufficient  guaranty  that  he 
was  taking  testimony  in  good  faith  when  taking  depositions 
relating  to  the  matter  in  controversy.  It  is,  perhaps,  true 
that  depositions  are  seldom  taken  unless  a  state  of  facts  ex- 
ists which  would  enable  the  party  taking  them  to  use  them 
Vol.  132.— 11 
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in  evidence  upon  the  trial  of  the  cause,  and  the  existence  of 
such  facts  is,  generally,  the  moving  cause  which  prompts  a 
party  to  the  suit  to  incur  the  expense  which  such  a  course 
entails.  When  taken  because  such  a  state  of  facts  exists, 
before  they  can  be  read  it  must  be  shown  to  the  satisfaction 
of  the  court  that  such  cause  still  exists  at  the  time  of  the 
trial.  If  taken  because  the  witness  is  sick,  a  county  or 
State  officer,  a  practicing  physician  or  attorney,  it  must  be 
shown  before  they  can  be  read  that  the  cause  for  taking  and 
reading  still  exists,  but  it  does  not  follow  that  a  party  taking 
depositions  can  not  read  them  because  the  facts  do  not  exist, 
at  the  time  they  were  taken,  which  would  enable  him  to  read 
them.  If  a  party  to  a  suit  should  take  the  deposition  of  a 
witness  in  good  health,  residing  in  the  county  where  the  trial 
was  to  be  had,  and  such  witness  should  die  or  become  insane 
before  the  trial,  we  do  not  think  his  adversary  could  prevent 
the  reading  of  the  deposition  by  proof  that  no  state  of  facts 
existed  at  the  time  it  was  taken  which  would  render  it  ad- 
missible in  evidence.  It  would  be  sufficient,  we  think,  to 
satisfy  the  court  at  the  time  of  trial  that  the  witness  was 
dead,  or  had,  since  the  taking  of  the  depositions,  become  in- 
sane. The  state  of  facts  existing  at  the  time  the  deposition 
was  taken  would  be  wholly  immaterial. 

The  construction  contended  for  by  the  appellant,  if  adopted, 
would,  we  think,  lead  to  the  utmost  confusion. 

Depositions  are  often  taken  when  no  court  is  in  session. 
As  they  are  taken,  under  our  statute,  without  any  order  of 
court  therefor,  who  would  determine  the  necessity  for  so  do- 
ing? Is  it  a  question  for  the  witness  to  determine,  or  for 
the  officer  before  whom  they  are  to  be  taken  ?  If  it  is  a 
question  for  the  witness,  an  unwilling  witness  would  gener- 
ally decide  that  no  cause  for  taking  his  deposition  existed, 
and  would  refuse  to  submit  to  an  examination.  We  think 
the  question  as  to  whether  a  cause  for  taking  depositions  ex- 
ists is  for  the  party  who  seeks  to  take  them,  just  as  he  de- 
termines the  necessity  for  subpoenaing  witnesses  to  attend 


MAY  TERM,  1892.  163 

The  American  Cannel  Goal  Company  v.  Clemens,  Administrator. 

court  on  the  trial  of  his  cause.  If  it  be  said  that  the  right  is 
liable  to  abuse,  it  may  be  answered  that  it  is  no  more  liable 
to  abuse  than  the  right  to  subpoena  and  compel  the  attend- 
ance of  witnesses  at  court.  They  are  both  subject  to  abuse, 
but  under  present  legislation  there  is  no  remedy  for  it  except 
to  tax  the  party  who  abuses  such  privilege  with  the  unnec- 
essary costs  he  makes. 

In  our  opinion  Miller  had  the  legal  right  to  take  the  depo- 
sition of  the  appellant,  and  for  that  reason  the  court  did  not 
err  in  punishing  him  for  his  refusal  to  submit  to  examina- 
tion. 

Judgment  affirmed. 

filed  Sept  13, 1892. 


No.  15,904. 

The  Amebican  Cannel  Coal  Company  v.  Clemens, 

Administrator. 

Will. —  Construction  of. — Specific  Legacies. —  Charge  Upon  Beat  Estate. — 
Where  a  testator  made  various  bequests  of  money,  and  then,  by  the 
terms  of  the  will,  gave  to  his  son  and  daughter  "  all  the  balance  or  res- 
idue of  his  estate,  real  and  personal,"  and  after  the  payment  of  the 
testator's  debts  and  the  costs  of  administration  there  was  not  sufficient 
personal  estate  left  to  pay  the  bequests,  they  became  a  charge  on  the 
real  estate,  as  it  was  not  specifically  devised,  but  merely  included  in 
the  residuary  clause. 

Samx. — Sale  of  Land  to  Fay. — Specific  Legacies. — Duty  of  Aminittraior  to  Sett, 
— It  is  the  duty  of  an  administrator  with  the  will  annexed  to  pay 
specific  bequests,  and  if  they  are  a  charge  upon  or  a  lien  against  the 
real  estate,  and  it  becomes  necessary  to  sell  the  real  estate  for  the  par* 
poee  of  paying  them,  it  is  bis  duty  to  do  so. 

From  the  Perry  Circuit  Court. 

W.  Henning,  A.  Gilchrist  and  (7.  A.  De  Bruler,  for  appel- 
lant. 

E.  E.  Summit,  for  appellee. 
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Olds,  J. — Peter  Short  died  testate.  By  his  last  will  he 
bequeathed  to  a  granddaughter  $200,  to  a  grandson  $300,  to 
another  granddaughter  $300,  to  another  grandson  $200,  and 
to  his  daughter  Theresa  $1.  Following  these  bequests  of 
stipulated  amounts  the  will  contains  a  residuary  clause  giv- 
ing and  bequeathing  to  his  son,  Peter  Short,  Jr.,  and  his 
daughter,  Mary  Ann  Galluly,  "  all  the  balance  or  residue  of 
his  estate,  real  and  personal,  wherever  situate,  in  equal  parts, 
share  and  share  alike."  Further  provision  is  .made  that 
should  the  legatees  to  whom  the  legacies  were  given  die  be* 
fore  arriving  at  full  age,  the  sums  so  bequeathed  to  them 
should  go  to  the  residuary  legatees. 

The  appellee  was  duly  appointed  administrator  of  the  es- 
tate with  the  will  annexed,  and  files  his  petition  in  this  case 
for  the  sale  of  the  real  estate.  The  appellant  was  made  a 
party,  it  being  alleged  in  the  petition  that  it  claimed  some 
interest  in  the  real  estate. 

The  facts  stated  in  the  petition  show  the  amount  of  the 
bequests,  the  costs  of  the  administration,  the  amount  of  the 
indebtedness  owing  by  the  estate,  showing  that  the  debts  and 
costs  of  administration  amount  to  $402.57,  legacies  $1,001, 
making  a  total  of  $1,403.57,  and  that  the  personal  estate 
amounted  to  $1,092.20,  leaving  a  deficiency  of  $311.37  in 
the  personal  estate  to  pay  legacies,  debts  and  costs  of  admin- 
istration. 

There  was  a  trial  and  finding  for  the  appellee,  and  an  or- 
der for  the  sale  of  the  real  estate. 

The  question  presented  is,  there  being  sufficient  personal 
estate  to  pay  the  debts  and  costs  of  administration,  but  not 
sufficient  to  pay  the  $1 ,001  bequests,  can  the  real  estate  be 
sold  to  make  assets  with  which  to  pay  the  same  ? 

It  is  a  well  settled  doctrine  that  a  will  must  be  so  inter- 
preted as  to  give  effect  to  the  intention  of  the  testator.  It 
is  clearly  apparent  from  the  will  in  this  case  that  it  was  the 
intention  of  the  testator  to  dispose  of  his  entire  estate,  both 
real  and  personal,  in  a  like  manner,  treating  all  as  a  com- 
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mou  fund,  first  taking  from  it  certain  specific  amounts  as 
bequests  to  his  four  grandchildren,  then  giving  to  his  son 
and  daughter  "  the  balance  or  residue  of  his  estate,  real  and 
personal."  There  is  no  specific  devise  of  any  real  estate,  but 
a  disposition  of  the  residue  of  his  estate,  both  real  and  per- 
sonal. The  intention  of  the  testator  is  clear  that  he  intended 
to  take  from  his  estate,  real  and  personal,  certain  bequests, 
and  then  dispose  of  the  amount  remaining,  whether  it  be  real 
or  personal  or  both,  to  the  residuary  legatees  named.  Giving 
the  will  this  construction,  it  makes  the  specific  legacies  a 
charge  on  the  real  estate,  or  in  other  words,  makes  the  real 
estate  liable  for  the  payment  of  such  bequests.  Thelangnage 
of  the  will  is  equivalent  to  saying  that  he  gave. to  the  son  and 
daughter  all  of  his  real  and  personal  estate  not  hereinbefore 
disposed  of  or  not  required  for  the  payment  of  the  bequests 
hereinbefore  made.  * 

In  3  Jarman  on  Wills  (5th  Am.  Ed.,  p.  426),  it  is  said : 
"It  is  also  clear  that  where  legacies  are  given  and  then 
all  of  the  residue  of  the  real  and  personal  estate  the  legacies 
are  charged  on  the  realty." 

It  is  further  contended  on  the  part  of  the  appellant 
that  even  if  the  legacies  are  a  charge  on  the  real  estate  there 
is  no  authority  for  the  administrator  with  the  will  annexed 
to  make  sale  of  the  real  estate  for  the  payment  of  the  lega- 
cies ;  there  being  sufficient  assets  arising  from  the  sale  of 
personal  property  and  costs  of  administration,  that  the  ad- 
ministrator has  no  authority  to  sell  to  realize  a  fund  to  pay 
off  the  legacies. 

In  Gould  v.  8teyer,  75  Ind.  50,  it  is  held  that  "  The  proper 
person  to  pay  a  legacy  is  the  executor,  or  the  administrator 
with  the  will  annexed.  For  a  failure  to  pay  it  he  may  be 
sued  on  his  bond." 

This  undoubtedly  enunciates  the  proper  theory.  The  tes- 
tator provides  that  certain  named  amounts  shall  be  paid  out 
of  his  estate  to  certain  named  persons.  The  purpose  of  the 
appointment  of  an  executor  or  administrator  is  to  make  set- 
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tlement  of  the  estate,  to  convert  the  assets  into  money  and 
pay  the  liabilities  and  make  settlement.  If  the  executor  or 
administrator  is  required  to  pay  a  legacy  that  is  payable  from 
the  proceeds  of  the  personal  estate,  it  should  likewise  be  his 
duty  to  pay  one  which  was  a  charge  against  or  lien  upon  the 
real  estate,  although  he  had  to  realize  a  portion  or  all  of  the 
money  necessary  to  pay  the  same  from  the  proceeds  of  real 
estate. 

Section  2332,  R.  S.  1881,  provides  for  the  sale  of  the  real 
estate  for  the  payment  of  the  liabilities  of  the  estate,  when 
the  personal  estate  shall  be  insufficient,  and,  by  section  2336, 
it  is  made  the  duty  of  the  executor  and  administrator  to  file 
a  petition  for  the  sale  of  the  real  estate  to  make  assets  for 
the  payment  of  the  liabilities,  as  soon  as  he  shall  discover  the 
personal  estate  is  insufficient ;  and  section  2378  provides  for 
the  payment  of  legacies,  and  the  order  in  which  they  shall 
be  paid. 

In  the  case  of  Davidson  v.  Coon,  125  Ind.  497,  the 
will  gave  to  one  son  of  the  testator  $800,  and  to  another 
$300,  to  be  made  out  of  the  testator's  estate,  and  then 
provided  that  when  said  amounts  shall  have  been  paid,  the 
remainder  of  his  whole  estate  should  be  divided  among  his 
heirs,  and  it  was  held  that  the  whole  estate  was  charged  with 
the  payment  of  the  legacies,  and  that  the  heirs,  taking  by  the 
residuary  clause  in  the  will,  acquired  their  interest  subject  to 
the  legacies  charged  upon  the  land,  and  that  the  legatees  had 
a  right  to  establish  against  the  land,  the  equitable  lien  cre- 
ated by  the  will.  There  is  no  distinction  in  principle  be- 
tween that  case  and  the  one  at  bar,  notwithstanding  the  use 
of  the  words  to  be  made  out  of  the  testator's  estate,  for  it  is 
evident  by  the  terms  of  the  will  that  the  testator  intended 
to  charge  his  whole  estate  with  the  payment  of  the  legacies, 
as  there  is  no  specific  devise  of  any  real  estate  to  the  re- 
siduary legatees  or  devisees.  They  are  given  the  remainder 
of  his  real  and  personal  estate.  By  the  language  of  the  will, 
in  the  residuary  clause,  it  is,  we  think,  clearly  apparent  that 
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the  testator  intended  to  treat  his  estate  as  a  whole,  first  dis- 
posing of  certain  stipulated  amounts  to  his  grandchildren, 
and  giving  what  remained  of  both  the  real  and  personal  es- 
tate to  his  son  and  daughter,  and  the  whole  estate  is  charged 
with  the  payment  of  the  $1,001  in  legacies,  and  by  the  will 
an  equitable  lien  on  the  land  is  created  securing  the  payment 
of  the  legacies.  It  was  the  duty  of  the  administrator  to  pay 
these  legacies,  and,  the  personal  property  being  insufficient, 
it  was  his  duty  to  sell  the  real  estate,  though  if  the  adminis- 
trator had  made  settlement  of  the  estate,  and  failed  to  sell 
the  real  estate  and  pay  them,  the  legatees  would  have  a  right 
to  enforce  the  lien  as  held  in  the  case  of  Davidson  v.  Goon, 
supra. 

The  doctrine  we  have  announced  is  not  in  conflict  with 
the  general  rule,  that  the  personal  property  supplies  the  fund 
out  of  which  legacies  are  to  be  paid,  and  when  a  specific  de- 
vise of  land  is  made,  and  a  general  legacy  is  bequeathed, 
without  charging  the  legacy  upon  the  land  devised,  that  it 
is  incumbent  on  the  legatee,  or  person  enforcing  the  lien,  to 
show  that  the  testator  had  no  personal  estate  at  the  time  the 
will  was  executed,  out  of  which  the  legacy  could  be  paid, 
for  in  this  case  the  testator  classed  his  estate,  real  and  per- 
sonal, as  a  whole,  first  bequeathing  certain  legacies,  and  then 
disposing  of  the  remainder  of  his  estate,  real  and  personal, 
to  certain  persons  by  a  residuary  clause  in  the  will.  By  the 
terms  of  the  will,  the  legacies  were  made  a  charge  on  the  real 
estate,  creating  an  equitable  lien  thereon,  and  were  such  a 
liability  as  authorized  the  sale  of  the  real  estate  for  their 
payment,  the  persons  named  in  the  residuary  clause  taking 
such  portion  of  the  estate,  real  and  personal,  only  as  re- 
mained after  the  payment  of  the  legacies  previously'  be- 
queathed. 

We  think  there  is  no  error  in  the  record  for  which  the 
judgment  should  be  reversed. 

Judgment  affirmed,  with  costs. 

Filed  Sept.  13, 1892. 
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The  Lake  Erie  and  Western  Railroad  Company  v. 

Mugg,  Administrator, 

Ratlboad.— Action  for  Death  of  Employee. — Knowledge  of  Defective  Bail— 
Complaint. — Contributory  Negligince. — In  an  action  against  a  railroad 
company  for  damages  for  the  death  of  a  switchman,  a  complaint  is 
not  demurrable  on  the  ground  that  it  shows  the  deceased  to  have  been 
guilty  of  contributory  negligence,  when  it  avers  that  his  death  was  oc- 
casioned by  a  defective  rail,  the  defects  consisting  of  a  sliver  which  ex- 
tended outward  and  along  the  outside  of  the  rail ;  that  while  going  to 
couple  two  cars,  one  of  which  was  in  motion,  he  stepped  on  the  sliver 
and  was  held  fast  until  run  over  by  the  moving  car;  that  the  injury 
was  caused  by  the  fault  and  negligence  of  the  defendant,  and  that  the 
'  deceased  had  no  knowledge  of  the  defective  condition  of  the  rail  or  ex- 
istence of  the  sliver,  and  that  the  injury  was  caused  without  any  fault 
or  negligence  on  his  part.  The  fact  that  he  did  not,  while  engaged  in 
making  the  coupling,  see  the  sliver,  can  not,  of  itself,  raise  a  presump- 
tion of  contributory  negligence  on  his  part ;  nor,  as  against  the  aver- 
ments of  want  of  knowledge  on  his  part,  can  it  be  determined  that  he 
must  have  known,  or  should  have  known,  of  the  defective  condition  of 
the  track. 

Sams. — Evidence. — Rules  of  the  Company. — In  such  action,  it  was  not  error 
for  the  court  to  refuse  to  permit  the  defendant  to  introduce  in  evidence 
certain  rules  and  regulations  of  the  company  for  the  guidance  of  its  em- 
ployees in  the  discharge  of  their  duties,  no  offer  being  made  by  the  de- 
fendant to  show  a  violation  by  the  deceased  of  any  of  such  rules. 

Saks. — Eroof  that  Deceased  Gave  His  Wages  to  His  Wife. — It  was  not  error 
to  permit  the  plaintiff  to  prove  that  the  deceased  had  been  in  the  habit 
of  turning  his  wages  over  to  his  wife,  and  permitting  the  same  to  be  ex- 
pended for  the  support  of  his  family.  This  evidence  was  competent  to 
show  the  lose  sustained  by  his  family  because  of  his  death. 

Sake. — Experiments  Made  by  Witness. — Exclusion  of.— Where  evidence  was 
given  on  the  trial  of  statements  made  by  the  deceased,  that  at  the  time 
of  the  injury  his  boot  froze  to  the  rail,  and  he  was  unable  to  pull  it  away, 
the  court  properly  refused  to  permit  a  witness  to  testify  that,  after  the 
statements  were  made  in  his  hearing,  by  the  deceased,  he  experimented 
and  found  that  the  weather  had  the  same  effect  on  his  boot,  it  not  being 
shown  that  the  experiment  was  made  under  the  same  conditions  that 
existed  when  the  injury  took  place. 

Sams. — Expert  Testimony. — Where  the  defendant  produced  a  witness,  who 
gave  expert  evidence  upon  the  result  of  an  examination  of  the  heel  of 
the  boot  worn  by  the  deceased  at  the  time  ef  the  accident,  it  was  proper 
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for  the  court  to  permit  the  plaintiff  to  introduce  a  shoemaker  as  a  wit- 
ness in  rebuttal  on  this  question. 

Suae. — Measure  of  Damages.-— Los*  of  Support  and  Maintenance. — The  plain- 
tiff was  entitled  to  recover  the  damages  suffered  by  the  loss  oi  the  sup- 
port and  maintenance  of  the  widow  and  minor  children  of  the  deceased, 
in  addition  to  any  prospective  accumulation  of  property. 

Masteb  axtd  Sebvant. — Defective  Machinery. — Proof  of  Custom. — Ordinarily 
a  master  will  not  be  permitted  to  show  as  a  defence  to  an  action  by  an 
employee  for  not  furnishing  reasonably  safe  and  suitable  machinery,  or 
a  reasonably  safe  place  for  his  employees  to  work,  that  it  was  the  gen- 
eral or  universal  custom  of  other  masters  to  furnish  defective  imple- 
ments or  an  unsafe  place  to  work. 

Practice. — Affirmative  Answer. — Refusal  to  Permit  to  File, —  When  not  Error. 
— Where  the  court  refused  to  permit  the  defendant  to  file  an  affirmative 
answer,  after  the  issues  had  been  closed,  but  all  the  matters  set  forth  in 
the  answer  proposed  to  be  filed  were  given  in  evidence  and  embraced  in 
the  verdict,  it  affirmatively  appears  that  the  defendant  was  not  injured 
by  the  ruling. 

Saml — Independent  Paper  Filed  with  TranscfipL-— Supreme  Court  will  not  Con- 
sider.— A  sworn  copy  of  the  opinion  of  the  trial  court,  giving  its  reasons 
for  overruling  the  motion  for  a  new  trial,  taken  down  by  a  stenographer 
and  filed  as  an  independent  paper  with  the  transcript,  will  not  be  con- 
sidered by  the  Supreme  Court  on  appeal. 

From  the  Tippecanoe  Circuit  Court. 

W.  E.  Hackedorn,  J.  B.  Coffroth,  T.  A.  Stuart  and  F.  W. 
Chase,  for  appellant. 

J.  F.  McHugh,  A.  L.  Kumler,  B.  W.  Langdon  and  T.  F. 
Gaylord,  for  appellee. 

Miller,  J. — This  was  an  action  by  the  appellee  against 
the  appellant  for  the  alleged  wrongful  killing  of  her  intes- 
tate. Issue  upon  a  general  denial  of  the  complaint,  trial  by 
jury,  verdict  for  the  appellee,  and  judgment  upon  the  ver- 
dict. 

The  complaint  charges  that  the  plaintiff's  intestate,  Will- 
iam Mugg,  was  in  the  employ  of  the  defendant  as  a  yard 
switchman,  and  that  a  part  of  his  duties  was  the  coupling 
and  uncoupling  of  cars  in  its  'yards ;  that  on  and  before 
the  22d  day  of  January,  1888,  there  was,  in  a  side-track, 
where  the  intestate  was  engaged,  a  defective,  unsafe,  in- 


170  SUPREME  COURT  OF  INDIANA, 

The  Lake  Erie  and  Western  Railroad  Company  v.  Mugg,  Administrator. 

sufficient  and  dangerous  rail,  caused  by  there  being  a 
strong  and  sharp  piece  of  rail  called  a  sliver,  which  ex- 
tended outward  and  along  the  outside  of  the  rail ;  that 
the  "  defectiveness,  unsafeness,  insufficiency  and  danger- 
ous ness  of  said  rail,  and  the  existence  of  said  piece  of 
rail,  or  sliver,  as  aforesaid,  was  known  to  the  defendant  at 
and  before  the  22d  day  of  January,  1888,  or  might  have 
been  known  by  it,  by  the  exercise  of  proper  care  ;  and  that 
the  existence  or  presence  of  the  piece  of  said  rail  or  sliver 
was  not  known  by  the  said  decedent  prior  to  the  22d  day  of 
January,  1888,  nor  before  the  time  of  the  reception  of  the 
injuries  by  said  decedent  as  herein  described." 

"  The  plaintiff  further  says  that  on  the  22d  day  of  Janu- 
ary, 1888,  the  said  decedent  was  engaged  in  the  discharge  of 
his  said  duties  of  yard  switchman  on  said  side-track,  and 
that  there  were,  then  and  there,  two  cars  to  be  coupled ;  that 
one  of  said  cars  was  stationary,  and  the  other  was  in  motion 
and  approaching  said  stationary  car  for  the  purpose  of  per- 
mitting the  coupling  of  the  same  to  be  made  by  the  said  de- 
cedent ;  that  the  decedent,  to  make  said  coupling  of  said  cars, 
had  to  approach  and  was  approaching  the  draw-head  of  said 
stationary  car  from  the  outside  of  the  rail  having  said  sliver, 
and  at  a  point  where  said  sliver  was  as  aforesaid,  and  while 
approaching  said  draw-head,  as  aforesaid,  the  decedent  was 
moving  his  foot  across  said  rail  without  any  negligence  on 
his  part,  and  while  moving  his  said  foot  across  said  rail,  as 
aforesaid,the  said  sliver  caught  and  became  fastened  in  the  heel 
of  the  shoe  or  boot  then  and  there  on  the  decedent's  said  foot, 
without  any  fault  of  the  said  decedent,  and  in  such  wise  that 
the  foot  of  the  decedent  was  on  said  rail,  and  the  decedent 
could  not,  without  any  fault  on  his  part,  withdraw  said  foot 
from  said  rail,  or  his  said  foot  from  said  boot  on  said  rail,  as 
aforesaid ;  that,  while  said  foot  was  so  fastened  and  held  as 
aforesaid,  said  car,  moving  and  approaching  said  stationary 
car  as  aforesaid,  did  approach,  and  the  wheels  of  said  mov- 
ing car  did  then  and  there,  without  any  fault  of  the  dece- 
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dent,  ran  on  and  over  the  said  foot  and  leg  of  said  decedent, 
and  thereby  broke  and  mashed  the  same,  and  other  injuries 
were  then  and  there  and  thereby  received  by  said  decedent 
without  any  fault  on  his  part;  that  afterwards,  on  the  — 
day  of  January,  1888,  the  said  William  C.  Mugg  died  from 
said  injuries;  that  said  decedent  received  said  injuries  aud 
died  without  any  fault  on  his  part,  and  through  the  negligence 
of  the  defendant." 

The  action  of  the  court  in  overruling  a  demurrer  to  this 
complaint  is  assigned  as  error. 

The  objection  urged  to  the  complaint  is,  the  claim  that  it 
shows  that  the  deceased  had  the  same  means  of  knowing  of 
the  existence  of  the  defect  in  the  rail  that  the  appellant  had ; 
that  all  he  had  to  do  was  to  have*  opened  his  eyes  to  have 
seen  the  defect. 

We  are  satisfied  that  the  allegations  of  the  complaint, 
charging  that  the  injury  was  caused  by  the  fault  and  negli- 
gence of  the  defendant,  and  that  the  plaintiff's  intestate  had 
no  knowledge  of  the  defective  condition  of  the  rail,  or  ex- 
istence of  the  sliver,  and  that  the  injury  was  caused  without 
any  fault  or  negligence  on  his  part,  are  sufficient  to  repel  a 
demurrer.  The  fact  that  he  did  not,  while  engaged  in  mak- 
ing a  coupling,  see  the  sliver  can  not,  of  itself,  raise  a  pre- 
sumption of  contributory  negligence  on  his  part.  Nor  as 
against  the  averment  of  want  of  knowledge  on  his  part,  can 
it  be  determined  that  he  must  have  known,  or  should  have 
known,  of  the  defective  condition  of  the  track.  The  duty 
of  track  inspection  was  not,  primarily,  one  of  his  duties. 

The  objections  urged  to  this  complaint  were  so  fully  dis- 
cussed in  the  well  considered  case  of  Ohio,  etc.,  jB.  W.  Co.  v. 
Pearcy,  128  Ind.  197,  that  we  deem  it  unnecessary  to  extend 
this  opinion  by  a  re-examination  of  the  question.  To  the 
sa me  effect  see  Pennsylvania  Co.  v.  Horton,  post,  p.  189 ; 
Louisville,  etc.,  R.  W.  Co.  v.  Hanning,  131  Ind.  528. 

Application  was  made  to  the  court,  after  the  issues  had 
been  closed,  for  permission   to   file  an   affirmative  answer, 
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which  was  refused ;  after  the  refusal,  the  appellant  asked 
permission  to  file  it  as  a  matter  of  right. 

We  do  not  find  it  necessary  to  review  the  ruling  made  by 
the  court  in  refusing  to  open  up  the  issues,  for  the  reason 
that  the  evidence,  which  is  in  the  record,  and  the  special  ver- 
dict returned  by  the  jury,  show  that  the  matters,  set  forth 
in  the  answer  proposed  to  be  filed,  were  given  in  evidence, 
and  embraced  in  the  verdict,  and  it,  therefore,  appears,  af- 
firmatively, that  the  appellant  was  not  injured  by  the  ruling. 
Miller  v.  Hardy,  131  Ind.  13;  Ball  v.  Ball,  ante,  p.  156; 
Slate  v.  Vogel,  117  Ind.  188. 

Over  seventy  causes  for  a  new  trial  were  assigned  in  ap- 
pellant's motion,  the  overruling  of  which  is  assigned  as  error 
in  this  court.  Considerations  of  time  and  space  will  prevent 
an  examination  in  this  opinion  of  each  of  them  in  detail. 

It  is  insisted,  with  unusual  zeal  and  earnestness,  that  the 
special  verdict  of  the  jury,  in  many  of  its  essential  details,  is 
not  only  against  the  weight  of  evidence,  but  that  there  is  no 
evidence  sufficient  "  even  under  the  hard  rule  of  this  court," 
to  warrant  an  affirmance  of  the  judgment. 

We  have  studied  the  evidence  with  care,  but  are  unable  to 
agree  with  counsel  in  this  assumption. 

In  passing  upon  this  question,  we  can  not  consider  the 
sworn  copy  of  the  opinion  of  the  court,  giving  his  reasons 
for  overruling  the  motion  for  a  new  trial,  taken  down  by  a 
stenographer,  and  filed  as  an  independent  paper  with  the 
transcript. 

Appeals  in  this  court  are  tried  by  the  record,  duly  authen- 
ticated by  the  clerk  of  the  trial  court,  and  by  this  alone.  El* 
liott's  Appellate  Procedure,  section  186. 

The  appellant  offered  in  evidence  certain  rules  and  regu- 
lations promulgated  by  the  company  for  the  guidance  of  its 
employees  in  the  discharge  of  their  duties.  In  making  the 
offer,  the  appellant  proposed  to  follow  this  with  other  evi- 
dence to  show  that  the  deceased,  Mugg,  had  actual  notice  of 
these  rules  and  regulations. 
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The  appellee  objected  to  the  introduction  of  this  evidence, 
£nd  her  objection  was  sustained  by  the  court. 

The  only  portion  of  these  rules  at  all  pertinent  to  the  case 
is  as  follows : 

"  Coupling  by  hand  is  strictly  prohibited  in  all  cases  where 
a  stick  can  be  used  to  guide  the  link  or  shackle ;  and  each 
yardmaster,  switchman,  brakeman,  or  other  employee,  who 
may  be  expected  to  couple  cars,  is  required  to  provide  him- 
self, at  all  times,  with  a  stick  for  that  purpose." 

It  is  questionable  if  this  evidence  was  at  all  pertinent  to 
the  case  made  by  the  appellee,  the  injury  having  been  re* 
ceived  while  the  deceased  was  approaching  the  car  for  the 
purpose  of  making  the  coupling,  and  not  while  engaged  in 
that  duty.  However  this  may  be,  we  are  satisfied  that  the 
record  fails  to  show  that  the  evidence  was  pertinent  to  the 
case  for  another  reason.  It  does  not  appear  but  that  the  de- 
ceased used  a  coupling  stick  in  making  the  coupling,  in  strict 
accordance  with  the  rules.  There  was  an  entire  absence  of 
evidence  on  this  subject,  and  no  offer  was  made  by  the  appel- 
lant to  show  a  violation  by  the  deceased  of  any  of  the  rules 
of  the  company. 

Complaint  is  made  of  the  ruling  of  the  court  in  permitting 
the  appellee  to  prove  that  the  deceased  had  been  in  the  habit 
of  turning  his  wages  over  to  his  wife,  and  permitting  the 
same  to  be  expended  for  the  support  of  his  family. 

We  think  this  evidence  was  competent  to  show  the  loss 
sustained  by  his  family  because  of  his  death.  Hudson  v. 
Houser,  123  Ind.  309;  2  Thompson  Negligence,  1291;  1 
Harris  Damages  by  Corporations,  section  338;  Pennsyl- 
vania R.  R.  Go.  v.  Adams,  55  Pa.  St.  499. 

Some  evidence  was  given  on  the  trial  of  statements  made 
by*  the  deceased  to  the  effect  that  at  the  time  the  injury  oc- 
curred his  boot  froze  to  the  rail,  and  he  was  unable  to  pull 
his  foot  away.  The  appellant  offered  to  show  by  a  witness, who 
was  present  when  the  statement  was  claimed  to  have  been 
made,  that  he  went  from  Mugg's  house  on  the  same  day,  and 
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experimented,  and  found  that  the  weather  had  the  same  effect 
on  his  boot.  This  evidence  was  excluded,  and  the  ruling  was 
assigned  as  a  cause  for  a  new  trial. 

Under  some  circumstances  this  class  of  evidence  may  be 
very  satisfactory,  but  unless  the  experiments  are  shown  to 
have  been  made  under  essentially  the  same  conditions  that 
existed  in  the  case  on  trial,  the  tendency  is  to  confuse  and 
mislead  rather  than  enlighten  the  jury.  Commonwealth  v. 
Piper,  120  Mass.  188;  Eidt  v.  Gutter,  127  Mass.  622;  State 
v.  Justus,  11  Oregon,  178. 

We  are  of  the  opinion  that  the  appellant  did  not  show  that 
the  experiment  was  made  under  the  same  conditions  that  ex- 
isted when  the  injury  took  place.  The  time  of  day  was  dif- 
ferent, and  the  conditions  as  to  warmth  and  moisture  of  the 
boot  exposed  may  not  have  been,  probably  were  not,  the 
same. 

The  court  did  not  err  in  excluding  this  evidence. 

The  ruling  of  the  court  in  excluding  evidence  offered  by 
the  appellant  during  the  examination  of  Patrick  Walson, 
Florence  Sullivan  and  W.  W.  Wentz,  assigned  as  causes  for 
a  new  trial,  Nos.  23,  24,  25,  26,  43,  44,  45,  46,  52,  53,  are 
grouped  together  in  appellant's  brief  with  the  statement  that 
for  the  purpose  of  tending  to  prove  that  track  in  question 
was  in  reasonable  good  and  safe  condition,  appellant  offered 
to  prove  its  condition  by  these  witnesses,  each  of  them  being 
experienced  railway  road  masters.  The  case  of  Doyle  v.  SL 
Paul,  etc.,  R.  W.  Co.,  42  Minn.  79,  is  cited  in  support  of  the 
admissibility  of  the  offered  testimony.  In  that  case  the  neg- 
ligence, charged  against  the  company,  was, "  that  the  defend- 
ant had  placed  a  worn-out  and  splintered  rail  in  this  side 
track,  and  had  allowed  the  same  to  remain  there." 

Evidence  was  adduced  that  the  defendant  had  taken  par- 
tially worn  rails  from  its  main  track,  and  put  them  in  the* 
side  track  at  the  station  where  the  injury  occurred.  The  de- 
fendant then  offered  to  prove  that  this  was  a  general  and 
universal  custom  of  other  railroads  throughout  the  north- 
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west.     The  proof  was  excluded.     The  court  held  that  this 
was  error. 

It  is  apparent  that  this  decision  is  based  upon  the  pecu- 
liar wording  of  the  complaint  in  charging  negligent  conduct 
on  the  part  of  the  railway  company,  and  is  not  an  authority 
in  a  case  like  the  one  before  us.. 

Ordinarily,  a  master  will  not  be  permitted  to  show,  as  a 
defence  to  an  action  by  an  employee  for  not  furnishing  rea- 
sonably safe  and  suitable  machinery,  or  a  reasonably  safe 
place  for  its  employees  to  work,  that  it  was  the  general  or 
universal  custom  of  other  masters  to  furnish  defective  im- 
plements, or  an  unsafe  place  to  work.  Black  Accidents,  sec- 
tion 37. 

Some  other  rulings  of  the  court,  in  passing  upon  the  ad- 
missibility of  evidence,  were  made  causes  for  a  new  trial, 
but  the  rulings,  although  assigned  as  error,  are  waived  for 
want  of  an  argument  in  support  of  the  assignment.  We 
have,  however,  examined  the  record,  and  are  of  the  opinion 
that  the  various  rulings  were  not  erroneous. 

The  appellant  produced  a  witness  on  the  trial,  who  gave 
expert  evidence  upon  the  result  of  an  examination  of  the 
heel  of  the  boot  worn  by  the  deceased  at  the  time  of  the  ac- 
cident. The  plaintiff,  in  rebuttal,  placed  a  shoemaker  upon 
the  stand  who  gave  evidence  upon  the  same  subject. 

The  competency  of  a  witness  to  testify  as  an  expert  is  a 
matter  resting  largely  in  the  descretion  of  the  trial  court, 
with  whose  ruling  appellate  courts  are  slow  to  interfere. 
OUy  of  Ft.  Wayne  v.  Coombs,  107  Ind.  75 ;  Rogers  Expert 
Testimony,  section  22.  We  can  not  say  that  the  court  erred 
in  the  exercise  of  its  discretion. 

It  is  insisted  that  the  damages  are  excessive.  The  case 
of  Howard  v.  Delaware,  etc..  Canal  Co.,  40  Fed.  R.  195, 
cited  by  appellant,  was, an  action  brought  for  the  benefit  of 
collateral  kindred  not  dependent  upon  the  deceased  for  their 
support.  The  court  held  that  there  could  only  be  a  recov- 
ery for  the  loss  of  what  the  deceased  would  probably  have 
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accumulated  afterwards,  if  be  had  lived,  and  as  be  bad  accu- 
mulated nothing  up  to  the  time  of  his  death,  in  middle  life, 
the  recovery  could  only  be  for  nominal  damages. 

The  distinction  between  that  case  and  the  one  in  hand  is 
obvious. 

In  this  the  appellee  was  entitled  to  recover  the  damages 
suffered  by  the  loss  of  the  support  and  maintenance  of  the 
widow  and  minor  children  of  the  deceased,  in  addition  to 
any  prospective  accumulation  of  property. 

Judgment  affirmed. 

iled  Jane  10, 1892 ;  petition  for  a  rehearing  overruled  Sept  16, 1892. 

Coffey,  J.,  dissents. 


No.  14,508. 

Falvey  v.  Jackson  et  al. 

Bill  of  Exceptions.— When  Original  May  be  Certified  by  Cler*.— Where 
the  bill  of  exceptions  is  taken  solely  for  the  purpose  of  incorporating 
the  stenographer's  report  of  the  evidence  in  the  record,  the  original 
may  be  certified  to  this  court  by  the  clerk.  This  is  the  role  only  where 
the  purpose  is  that  specified. 

Evidence.— Motion  to  Strike  OuL—When  not  Seasonably  Made. — A  motion 
to  strike  out  evidence  is  not  seasonably  made  when  it  was  not  offered 
until  after  the  close  of  the  evidence,  and  there  was  nothing  explaining 
or  excusing  the  delay. 

From  the  Vigo  Circuit  Court. 

C.  F.  McNutt  and  /.  G.  McNuU,  for  appellant. 
S.  G.  Stimson,  22.  B.  Stimson  and  A.  M.  Higgin*,  for  ap- 
pellees. 

Elliott,  J. — The  appellees'  counsel  insist  that,  as  the 
clerk  has  certified  the  original  bill  of  exceptions  instead  of 
making  a  transcript  of  it,  we  can  not  consider  it  as  part  of 
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the  record.  We  can  not  assent  to  this  view.  The  bill  was 
taken  for  the  purpose  of  getting  the  stenographer's  long- 
hand report  of  the  evidence  into  the  record,  and  it  contains 
only  such  statements  as  are  germane  to  the  evidence,  and 
such  formal  recitals  as  were  necessary  to  incorporate  the 
stenographer's  report  in  the  record.  The  rule  is  that  where 
the  bill  of  exceptions  is  taken  solely  for  the  purpose  of  in- 
corporating the  stenographer's  report  in  the  record,  the  orig- 
inal may  be  certified  to  this  court  by  the  clerk.  It  is  to  be 
observed,  however,  that  this  is  the  rule  only  where  the  pur* 
pose  is  that  specified ;  in  all  other  cases,  the  clerk  must  make 
a  transcript  of  the  original  bill  of  exceptions.  See  authori- 
ties cited  in  Elliott  App.  Proc,  section  822,  note. 

It  is  contended  by  the  appellees  that  the  specification  in 
the  motion  for  a  new  trial,  based  upon  the  overruling  of  a 
motion  made  by  the  appellant  to  strike  out  the  testimony  of 
certain  witnesses,  is  ineffective,  for  the  reason  that  it  does 
not  appear  that  the  motion  to  strike  out  was  seasonably 
made.  This  contention  must  be  sustained.  The  record  as 
it  comes  to  us  does  not  clearly  show  when  the  motion  was 
made,  but  indicates  that  it  was  not  made  until  the  bill  of  ex- 
ceptions was  presented  for  signature.  It  does  not,  at  all 
events,  affirmatively  show  that  it  was  made  before  the  find- 
ing of  the  court  was  announced.  Courts  do  not  regard  with 
favor  motions  to  strike  out  evidence  unless  promptly  made, 
for  they  are  not  willing  to  allow  parties  to  take  the  chances 
of  favorable  responses  to  questions  from  the  witnesses,  and 
if  disappointed,  then  move  to  strike  out.  In  the  case  be- 
fore us,  it  is  quite  clear  that  the  record  does  not  show  such 
promptness  in  moving  to  strike  out  as  the  rule  requires. 
Many  of  the  courts  hold  that  a  motion  to  strike  out  evidence 
is  one  of  favor  and  not  of  right,  except  where  a  sufficient 
reason  is  shown  for  not  objecting  to  the  admission  of  the 
evidence.  It  is  well  agreed  that  the  failure  to  promptly  in- 
terpose such  a  motion  is  fatal.  See  authorities  cited  in  El- 
Vol.  132.— 12 
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liott  App.  Proc.,  section  772,  note  2.  In  this  instance  the 
motion  was  not  made  at  the  proper  time,  for,  going  beyond 
the  rale  and  giving  the  record  the  most  favorable  construc- 
tion to  the  appellant,  the  motion  appears  not  to  have  been 
made  until  after  the  close  of  the  evidence,  and  this  was  too 
late,  as  there  is  nothing  excusing  or  explaining  the  delay. 

Judgment  affirmed. 

Filed  Jane  7, 1892;  petition  for  a  rehearing  overruled  Sept  16, 1892. 


No.  15,824. 
HUBBABD  ET  XL.  V.  MoOBfc. 

Mechanic's  Las.— Action  by  Material  M<m.~Qontractor  Not  a  Necmary 
Party. — The  contractor  is  not  a  necessary  party  in  an  action  by  a  ma- 
terial man  to  foreclose  a  mechanic's  lien. 

Same.— Filing  of  Lien. — Sufficiency  of  Complaint  After  Judgment — In  an  ac- 
tion to  foreclose  a  mechanic's  lien  when  the  dates  of  the  items  in  the 
bill  of  particulars  show  that  some  of  the  materials  were  furnished  less 
than  sixty  days  before  the  notice  of  the  lien  was  filed,  and  the  com- 
plaint contains  a  distinct  averment  that  the  notice  was  filed  in  less 
than  sixty  days  after  said  materials  were  furnished,  the  complaint  is 
sufficient  after  judgment. 

Same.— Notiee. — MaleriaU  Furnished  After. — Lien. — Under  section  1692, 
Elliott's  Supplement,  a  mechanic's  lien  can  only  be  acquired  for  such 
materials  as  are  furnished  after  the  giving  of  such  notice. 

From  the  Howard  Circuit  Court. 

J.  C.  Blacklidge,  W.  E.  Blacldidge  and  B.  C.  Moon,  for 
appellants. 

J.  E.  Moore,  for  appellee. 

Olds,  J. — The  appellant  Georgia  Hubbard  contracted  with 
Waggaman  to  bnild  her  a  dwelling-house  on  a  lot  owned  by 
her  in  the  city  of  Kokomo,  Howard  county,  Indiana.  The 
appellee,  Samuel  C.  Moore,  furnished  materials  to  the  eon- 
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tractor  alleged  to  be  of  the  value  of  $1,000,  which  was  used 
in  the  construction  of  said  dwelling.  The  appellee,  Moore, 
brings  this  action,  alleging  that  the  appellant  Georgia  Hub- 
bard was  the  owner  of  the  lot,  that  she  contracted  with  one 
Waggaman  for  the  building  of  the  dwelling  thereon ;  that 
Waggaman  purchased  the  materials,  the  wood  work,  of  the 
appellee  of  the  value  of  $1,000,  which  was  furnished  by 
him  and  used  in  the  construction  of  the  house ;  that  appel- 
lee notified  Mrs.  Hubbard  of  the  furnishing  of  the  mate- 
rials before  they  were  furnished,  and  afterwards,  and  within 
sixty  days  from  the  furnishing  of  said  materials,  appellee 
filed  a  notice  of  his  intention  to  hold  a  lien  on  said  prop- 
erty for  the  amount  of  his  claim  in  the  recorder's  office  of 
said  county,  specifically  setting  forth  the  amount  claimed  and 
a  description  of  the  real  estate,  setting  out  a  copy  of  the  no- 
tice and  making  it  a  part  of  the  complaint,  and  alleging  that 
it  was  duly  recorded  ;  also  setting  out  an  itemized  statement 
of  the  materials  furnished ;  that  the  claim  is  due  and  un- 
paid, and  the  husband  of  the  appellant  Georgia  Hubbard 
is  made  a  party. 

Appellants  demurred  to  the  complaint  for  the  reason  that 
there  was  a  defect  of  parties  defendant  in  not  making  Wag- 
gaman, the  contractor,  a  party  defendant,  which  demurrer 
was  overruled,  and  the  ruling  is  assigned  as  error.  There  is 
nothing  in  this  objection  to  the  complaint.  Counsel  for  ap- 
pellants concede  that  it  has  been  decided  in  the  case  of  the 
Ciiy  of  Crawfordsville  v.  Barr,  65  Ind.  367,  that  the  con- 
tractor is  not  a  necessary  party,  but  they  contend  that  that 
decision  should  be  overruled,  and  that  the  contractor  ought 
to  be  made  a  party.  We  see  no  good  reason  why  we  should 
depart  from  the  rule  laid  down  in  the  City  of  Orawfordtville 
v.  Barr,  supra.  There  is  no  relief  sought  against  the  con* 
tractor,  and  if  there  is  any  reason  existing  why  in  any  case 
the  contractor  should  be  made  a  party,  he  may  be  made  a 
party  on  proper  showing. 

Error  is  assigned  that  the  complaint  does  not  state  facts 
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sufficient  to  constitute  a  cause  of  action.  The  sufficiency  of 
the  complaint  in  this  respect  is  first  questioned  by  the  assign- 
ment of  error  in  this  court. 

It  is  contended  that  the  averments  of  the  complaint  show 
that  the  appellee  furnished  the  materials  to  the  contractor 
August  29,  1889,  and  that  the  notice  of  the  lien  was  filed  in 
recorder's  office  on  February  15,  1890,  which  was  more  than 
sixty  days  thereafter,  but  the  dates  of  the  items  in  the  bill 
of  particulars  show  that  some  of  the  materials  were  furnished 
less  than  sixty  days  before  the  notice  of  the  lien  was  filed, 
and  it  is  insisted  that  the  averments  of  the  complaint  con- 
trol, and  therefore  the  complaint  is  defective.  If  this  were 
alLof  the  averments  of  the  complaint,  we  think  it  would  be' 
sufficient  to  bar  another  action,  and  would  be  a  defective 
averment  and  be  cured  by  the  verdict,  or  finding,  a  discrep- 
ancy in  dates  that  might  be  supplied  or  corrected  by  the 
proof,  but  the  complaint  contains  a  distinct  averment  that 
the  notice  was  filed  in  less  than  sixty  days  after  said  mate- 
rials were  furnished,  and  the  complaint  is  clearly  sufficient 
after  judgment. 

The  next  error  assigned  is  the  overruling  of  the  motion 
of  the  appellant  Georgia  Hubbard  for  a  new  trial.  It  is 
alleged  as  causes  for  a  new  trial  that  the  court  erred  in  fixing 
the  amount  of  the  plaintiff's  recovery  in  this,  that  the  amount 
fixed  by  the  court  is  too  large,  and  that  the  damages  assessed 
by  the  court  in  favor  of  the  plaintiff  are  excessive. 

There  is  a  personal  judgment  rendered  against  the  defend- 
ants and  a  foreclosure  of  the  lien,  but  there  is  no  motion  to 
modify  the  judgment. 

The  only  theory  upon  which  there  can  be  a  recovery  is 
upon  the  theory  that  there  was  a  verbal  notice  given  as  re- 
quired by  section  1692,  Elliott's  Supp. 

There  was  a  written  notice  given,  after  the  materials  were 
furnished,  as  required  by  section  1696,  Elliott's  Supp.,  but 
there  is  no  evidence  that  Mrs.  Hubbard  was  indebted  to  the 
contractor,  Waggaman,  at  the  time  the  notice  was  given,  at 
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least  not  to  exceed  the  amount  of  $116,  which  amount  she 
had  paid  to  appellee,  and  he  had  accepted,  before  this  suit 
was  commenced,  so  that  there  would  be  no  liability  under  that 
section. 

As  to  Mrs.  Hubbard's  liability  under  section  1692,  mpra, 
under  the  most  favorable  construction  to  be  given  the  evi- 
dence, the  notice  was  not  given  until  #225  of  the  amount  of 
materials  furnished  by  appellee  had  been  furnished  and  used 
in  the  building,  and  for  such  amount,  under  the  recent  de- 
cision of  Quaack  v.  Schmid,  131  Ind.  185,  the  appellant 
Mrs.  Hubbard  would  not  be  liable  ;  but  of  that  amount  she 
accepted  an  order  of  Waggaman,  drawn  upon  her,  for  $100, 
and  paid  it,  but  there  still  remained  of  that  amount  $125  for 
which  she  was  not  liable.  If  the  notice  was  given  at  that 
time,  as  testified  to  by  witnesses  on  behalf  of  the  appellee, 
the  appellee  would  have  a  lien  upon  the  property  for  the 
amount  of  materials  furnished  after  that  date  which  he  could 
enforce,  but  the  court  in  this  case  allowed  the  full  amount  of 
the  appellee's  claim,  and  rendered  a  personal  judgment  and 
a  decree  of  foreclosure  of  the  lien. 

In  assessing  appellee's  damage  at  the  full  amount  the  court 
included  $125  which  was  not  a  lien  upon  the  property,  and 
for  which  Mrs.  Hubbard  was  not  liable.  The  damages  as- 
sessed by  the  court  were  excessive  to  the  amount  of  $125, 
and  the  court  erred  in  not  sustaining  Mrs.  Hubbard's  mo- 
tion for  a  new  trial. 

If  the  appellee  will  enter  a  remittitur  within  thirty  days 
from  this  date  for  $125  of  the  judgment,  the  judgment  will 
be  affirmed,  at  his  costs,  and  on  failure  to  enter  such  remitti- 
tur the  judgment  will  be  reversed,  at  his  costs. 

Filed  June  8,  1692. 


.     > 
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No.  15,579. 

The  W.  C.  De  Pauw  Company  v.  Stubblefield.  ♦ 

Master  and  Servant. — Safety  of  Place  of  Employment. — Duty  of  Matter.— 
Assumption  of  Risk  by  Employee. — Contributory  Negligence. — A  master  is 
bound  to  take  ordinary  and  reasonable  care  not  to  subject  his  servant 
to  unreasonable  and  extraordinary  dangers  by  sending  him  to  work  in 
dangerous  buildings  or  premises.  If  he  fails  in  his  duty  in  this  respect, 
by  reason  of  which  the  servant  is  injured,  such  servant  has  a  right  of 
action  against  him,  provided  the  injury  occurred  without  the  fault 
or  negligence  of  the  servant,  and  provided,  f  UTther,  that  the  risk  of  in- 
jury was  not  voluntarily  assumed  by  the  servant,  with  ful)  knowledge 
of  the  danger,  or  competent  means  of  such  knowledge.  For  a  state  of 
facts  showing  a  right  of  action  in  the  plaintiff  under  this  rule,  see  opin- 
ion. 

Negligence. — Contributory. — When  Proper  to  Submit  Question  of  to  Jury. — 
When  a  state  of  facts  and  circumstances  exists  from  which  one  sensible 
impartial  man  would  infer  that  proper  care  had  not  been  used,  and 
that  negligence  existed,  while  another  man  equally  sensible  and  equally 
impartial  would  infer  that  proper  care  had  been  used,  and  that  there 
was  no  negligence,  the  question  of  negligence  must  be  referred  to  the 
jury  under  proper  instructions  from  the  court. 

From  the  Floyd  Circuit  Court. 

A.  Dowling,  for  appellant. 

J.  V.  Kelso,  C.  D.  Kelso  and  /.  K.  Marsh,  for  appellee. 

Coffey,  J. — This  was  an  action  by  the  appellee  against 
the  appellant,  instituted  in  the  Floyd  Circuit  Court,  for  the 
recovery  of  damages  on  account  of  a  personal  injury  sus- 
tained by  the  appellee  while  acting  as  the  employee  of  the 
appellant. 

The  appellant  assigns  as  error  in  this  court : 

First.  That  the  circuit  court  erred  in  overruling  its  de- 
murrer to  the  appellee's  complaint. 

Second.  That  the  court  erred  in  overruling  its  motion  for 
a  new  trial. 

The  complaint  alleges,  substantially,  that  the  appellant  is 
engaged  in  the  manufacture  of  plate  glass  in  the  city  of  New 
Albany,  where  it  owns  and  controls,  for  that  purpose,  ex- 


MAY  TERM,  1892.  183 


The  W.  C.  De  Pauw  Company  v.  Stubblefield. 


tensive  buildings,  warehouses,  shops,  machinery  and  other 
appliances,  and  grounds  and  yards  upon  which  the  same  are 
situated;  that  on  the  16th  day  of  March,  1888,  there  was 
within  the  said  shops  and  grounds  and  maintained  by  the 
appellant  a  ditch,  trench  or  pit  fourteen  inches  wide,  three 
feet  long  and  five  feet  deep,  covered  with  a  layer  of  boards 
seven-eighths  of  an  inoh  thick,  and  two  iron  plates  one-half 
inch  thick  each,  called  runner  plates,  adjacent  to  the  boards, 
and  which  were  not  fastened  down  or  made  secure  in  any 
way ;  that  on  said  day  the  appellee  was  in  the  employment 
of  the  appellant  in  and  about  its  shops  and  premises  as  a 
laborer  and  in  the  proper  discharge  of  his  duties,  under  his 
employment,  while  he  and  seven  other  employees  of  the  ap- 
pellant were  engaged  in  removing  and  transporting  from  one 
part  of  appellant's  premises,  near  which  said  ditch  was  lo- 
cated, to  another  part  of  said  premises,  by  means  of  a  two- 
wheeled  truck,  a  large  casting,  weighing  two  thousand  two 
hundred  pounds,  the  property  of  the  appellant,  used  in  said 
business,  and  while  in  the  act  of  passing  and  crossing  the 
said  ditch  or  pit  with  said  truck  and  casting  thereon,  the 
wheel  of  said  truck,  without  any  fault,  carelessness  or  negli- 
gence on  the  part  of  the  appellee  or  his  fellow-workmen,  or 
either  of  them,  ran  against  and  upon  said  runner  plates  and 
boards  which  were  thereby  knocked  out  of  place-,  spread 
apart  and  broken  down  by  the  weight  of  said  truck  and 
casting,  and  said  truck  and  casting  precipitated  and  thrown 
into  the  ditch  without  any  negligence  on  the  part  of  the  ap- 
pellee or  his  fellow-workmen ;  that  in  falling,  the  casting, 
without  any  negligence  on  the  part  of  the  appellee,  fell 
upon,  mangled  and  crushed  his  foot  and  leg,  rendering  him 
a  cripple  for  life ;  that  the  covering  over  the  ditch  or  trench 
at  the  time  appellee  was  so  injured  was,  and  for  a  long  time 
prior  thereto  had  been,  insufficient,  defective,  unsafe  and 
dangerous,  in  this,  that  it  was  not  constructed  of  suitable 
material  of  sufficient  strength  to  support  the  weight  of  the 
truck  and  casting,  nor  was  it  securely  fastened  down  and 
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held  in  place,  but  was  constructed  of  unsuitable  material  and 
of  insufficient  strength,  and  so  weak  as  to  be  incapable  of 
supporting  said  truck  and  casting,  all  of  which  was  well 
known  to  appellant  long  prior  to  the  appellee's  injury ;  that 
the  appellee  had  no  knowledge  whatever  of  the  dangerous 
condition  of  the  ditch  or  pit,  or  of  the  character  of  the  ma- 
terial of  which  the  covering  to  the  same  was  constructed, 
or  that  the  covering  was  not  securely  fastened  or  held  in 
place,  nor  could  he  have  known  of  such  danger  by  the  ex- 
ercise of  ordinary  care. 

*  We  think  this  complaint  sufficient  to  withstand  the  de- 
murrer levelled  against  it  by  the  appellant. 

It  has  long  been  the  well  recognized  rule  that  the  master 
is  bound  to  take  ordinary  and  reasonable  care  not  to  subject 
his  servant  to  unreasonable  and  extraordinary  dangers  by 
sending  him  to  work  in  dangerous  buildings  or  premises.  If 
he  fails  in  his  duty  in  this  respect,  by  reason  of  which  the 
servant  is  injured,  such  servant  has  a  right  of  action  against 
him,  provided  the  injury  occurred  without  the  fault  or  neg- 
ligence of  the  servant,  and  provided,  further,  that  the  risk 
of  injury  was  not  one  voluntarily  assumed  by  the  servant, 
with  full  knowledge  of  the  danger,  or  competent  means  of 
such  knowledge.  2  Thompson  Negligence,  972 ;  Indiana 
Car  Co.  v.  Parker,  100  Ind.  181. 

It  sufficiently  appears  from  this  complaint,  we  think,  that 
the  appellant  failed  in  its  duty  in  this  respect  in  the  case  be- 
fore us.  It  also  sufficiently  appears  that  the  appellee  was 
the  servant  of  the  appellant,  and  was  injured  in  consequence 
of  the  appellant's  negligence,  without  any  fault  or  negligence 
on  his  part. 

The  court,  in  our  opinion,  did  not  err  in  overruling  a  de* 
murrer  to  the  complaint. 

The  only  reason  urged  by  the  appellant  for  a  new  trial  is 
that  the  evidence  does  not  support  the  verdict  of  the  jury. 

The  evidence  on  the  part  of  the  appellee,  briefly  stated, 
tended  to  show  that  the  appellant  was  engaged  in  the  manu- 
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fecture  of  plate  glass  at  the  city  of  New  Albany.  In  one 
of  its  buildings,  used  for  that  purpose,  was  a  pit  about  four- 
teen inches  wide  and  about  three  feet  in  length,  formerly 
used  in  allowing  a  man  to  pass  under  the  building  for  the 
purpose  of  greasing  machinery.  It  had  been  abandoned  for 
that  purpose  long  before  the  injury  for  which  this  suit  was 
brought,  and  had  been  covered  with  thin  boards  and  two 
pieces  of  iron,  each  one-half  inch  thick,  four  and  one-half 
inches  wide,  and  about  five  feet  in  length.  On  the  16th  day 
of  March,  1888,  the  appellee,  who  was  a  minor,  with  several 
men,  was  engaged  in  removing  a  cog  wheel,  weighing  some* 
thing  over  two  thousand  pounds,  from  the  machine  shops  to 
one  of  the  appellant's  buildings.  In  doing  so  they  were  com* 
pelled  to  pass  over  the  pit  above  named.  In  attempting  to 
cross  the  pit  the  irons  slipped  apart,  being  in  no  way  secured 
or  fastened,  the  plank  gave  way,  and  the  iron  bent  under  the 
weight  of  the  cog  wheel,  by  reason  of  which  one  wheel  of 
the  truck  upon  which  it  was  being  transported  was  precip- 
itated into  the  pit,  throwing  the  cog  wheel  upon  the  appel- 
lee's foot  and  ankle,  injuring  him  severely. 

He  testified  that  he  knew  of  the  existence  of  the  pit,  but 
was  ignorant  of  the  fact  that  it  was  dangerous,  not  knowing 
that  the  iron  with  which  it  was  covered  was  in  no  way  fastened 
or  secured. 

Under  these  facts  we  think  it  was  the  proper  course  to  sub- 
mit to  the  jury,  under  proper  instruction  from  the  court,  the 
question  as  to  whether  the  appellant  had  been  guilty  of  neg- 
ligence resulting  in  the  injury  sustained  by  the  appellee,  as 
well  as  the  question  as  to  whether  the  appellee  was  free  from 
contributory  negligence.  The  rule  is  that  where  a  state  of 
facts  and  circumstances  exists  from  which  one  sensible,  im- 
partial man  would  infer  that  proper  care  had  not  been  used, 
and  that  negligence  existed,  while  another  man  equally  sen- 
sible and  equally  impartial  would  infer  that  proper  care  had 
been  used,  and  that  there  was  no  negligence,  the  question  of 
negligence  must  be  referred  to  the  jury  under  proper  instruc- 
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tions  from  the  court.  Ohio,  etc.,  R.  W.  Go.  v.  Collarn,  73 
Ind.  261 ;  Rogers  v.  Leyden,  127  Ind.  50  ;  Baltimore,  etc., 
R.  R.  Co.  v.  Walborn,  127  Ind.  142. 

There  is  no  complaint  of  the  instructions  in  this  case.  We 
must  presume,  therefore,  that  the  question  of  negligence  was 
referred  to  the  jury  under  proper  instructions  for  their  guid- 
ance. 

Under  the  well  known  rule  of  this  court  we  have  no  power 
to  disturb  their  finding  on  the  weight  of  the  evidence.  The 
court  did  not  err  in  overruling  the  appellant's  motion  for  a 
new  trial. 

Judgment  affirmed. 

Filed  Sept.  15, 1892. 
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No.  16,671. 

Groves  v.  Culph  et  al. 

Will.— Construction  of — Apparent  Mistake. — Extrinsic  Evidence. — Where  one 
item  of  a  will  devised  the  house  and  lot  on  which  the  testator  resided 
"  being  parts  of  lots  number  fifteen  and  sixteen,"  etc.,  to  his  wife  dar- 
ing her  natural  life,  and  a  subsequent  item  of  the  will  devised  "  the 
same  lot  number  fifteen  so  devised  to  my  said  wife  during  her  lifetime" 
to  the  testator's  youngest  daughter,  and  "  to  her  heirs  in  fee  simple  for- 
ever," there  is  such  a  mistake  apparent  on  the  face  of  the  will  as  will 
permit  the  introduction  of  extrinsic  evidenee  to  show  that  the  testator 
intended  to  devise  the  same  property  to  his  daughter  in  fee  that  he  had 
in  the  previous  item  of  the  will  devised  to  his  wife  for  life. 

Same. — Admission  of  Evidence  Explaining. — Partial  Intestacy  to  be  Avoided, 
— Where  a  will  itself  discloses  the  fact  that  there  was  a  mistake  in 
drafting  the  instrument,  or  there  are  sufficient  indications  of  a  latent 
ambiguity,  it  is  not  error  to  allow  extrinsic  evidence  to  be  introduced 
for  the  purpose  of  explaining  and  arriving  at  the  intention  of  the  tes- 
tator. A  will  is  not  to  be  so  construed  as  to  create  a  partial  intestacy 
where  the  result  can  be  reasonably  avoided. 

From  the  Ohio  Circuit  Court. 

J.  B.  Coles  and  G.  B.  Hall,  for  appellant. 
A.  C.  Downey,  for  appellees. 
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Elliott,  J. — The  controversy  between  the  parties  to 
this  record  is  as  to  the  ownership  of  part  of  lot  sixteen  in 
the  city  of  Rising  Sun.  The  merits  of  the  case  can  not  be 
ascertained  and  determined  without  quoting  from  the  will  exe- 
cuted by  George  Carpenter,  deceased.  In  item  third  of  the 
will  it  is  written,  among  other  things,  that  "  I  give,  will 
and  devise  to  my  wife,  Susannah  Carpenter,  the  house  and 
lot  on  which  I  now  reside,  being  parts  of  lots  number  fif- 
teen and  sixteen  in  the  city  of  Rising  Sun,  Indiana*  to  have 
and  to  hold  the  same  and  all  the  appurtenances  thereunto 
belonging  for  and  during  her.  natural  life."  Item  fourth  of 
the  will  reads  thus :  "  I  further  will,  give  and  devise  the 
same  lot  number  fifteen  so  devised  to  my  said  wife  during 
her  lifetime,  together  with  all  the  appurtenances  thereto  be- 
longing, to  my  youngest  daughter,  Eliza  Jane  Carpenter, 
and  to  her  heirs  in  fee  simple  forever,  and  free  from  incum- 
brance, and  to  come  to  ber  peaceable  possession  at  the  death 
of  her  said  mother."  There  is  no  other  reference  either  to 
lot  fifteen  or  lot  sixteen  in  the  will  except  that  made  in  the 
items  designated.  The  appellant's  position  is  that  the  will 
devises  to  the  testator's  daughter,  Eliza  Jane,  lot  fifteen 
only,  and  that  parol  evidence  is  not  admissible  to  explain, 
qualify  or  limit  the  language  of  the  instrument.  The  ap- 
pellees contend  that  there  is  a  mistake  in  the  description  of 
the  property  intended  to  be  devised  to  the  testator's  daugh- 
ter, and  that,  as  the  mistake  is  apparent  on  the  face  of  the 
will,  extrinsic  evidence  is  admissible  to  explain  the  mistake, 
and  show  what  property  the  testator  intended  to  devise  to 
his  daughter. 

It  is  undoubtedly  the  general  rule  that  where  property  is 
well  described,  and  there  is  no  latent  ambiguity  in  the  lan- 
guage employed,  nor  any  mistake  apparent  upon  the  face  of 
the  will,  extrinsic  evidence  can  not  be  resorted  to  for  the 
purpose  of  qualifying,  limiting  or  aiding  the  description. 
Courts  will  not  change  the  words  of  a  will  by  considering 
extrinsic  evidence  unless  the  instrument  itself  supplies  suf- 
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ficient  reason  for  inferring  that  there  was  a  mistake  in  draft- 
ing it,  or  sufficient  indications  of  a  latent  ambiguity  are  dis- 
closed. Judy  v.  Gilbert,  77  Ind.  96,  and  authorities  cited ; 
Bunnell  v.  Bunnell,  73  Ind.  163 ;  Sturgis  v.  Work,  122  Ind. 
134.  We  regard  the  rule  as  settled,  and  we  can  not  depart 
from  it,  but  we  do  not  regard  this  case  as  within  the  rule. 
Our  conclusion  is  that  if  the  will  itself  does  not  ex  vi  termini 
vest  a  fee  in  the  daughter,  it  at  least  discloses  a  mistake  on 
the  part  of  the  draftsman  of  such  a  nature  as  to  make  it 
proper  to  resort  to  extrinsic  evidence.  We  do  not  say  that 
it  was  necessary  to  resort  to  such  evidence,  for  we  incline  to 
the  opinion  that  the  will  itself  shows  that  it  was  the  inten- 
tion to  vest  in  the  testator's  daughter  the  fee  to  the  same 
property  as  that  in  which  a  life  estate  was  vested  in  the  wife. 
We  are  satisfied,  at  all  events,  that  there  was  no  harm  done 
the  appellant  in  resorting  to  extrinsic  evidence,  for  that  evi- 
dence comports  with  the  language  of  the  will,  and  makes  the 
intention  of  the  testator  quite  clear. 

Our  reason  for  the  conclusion  that  the  daughter  is  entitled 
to  the  same  property  in  fee  as  that  in  which  the  mother  was 
given  an  estate  for  life  is  that  the  will,  taken  as  an  entirety, 
fairly  and  justly  requires  this  construction,  inasmuch  as  there 
are  words  which  in  themselves  indicate  that  the  daughter 
should  receive  the  fee  after  the  termination  of  the  mother's 
life  estate,  and  there  is  no  other  disposition  of  the  fee  ex- 
cept that  made  in  the  devise  to  the  daughter.  It  is  a  famil- 
iar rule  that  a  will  is  not  to  be  so  construed  as  to  create  a 
partial  intestacy  when  that  result  can  be  reasonably  avoided. 
In  this  instance  it  is  reasonable  to  conclude  that  the  testator 
did  intend  that  all  of  the  property  on  which  he  resided  should 
go  to  his  daughter,  and  hence  it  is  our  duty  to  avoid  the  con- 
clusion that  he  left  part  of  that  property  undisposed  of  by 
his  will. 

We  are  well  satisfied  that  the  judgment  below  is  right 
upon  the  merits,  and  refer  to  the  following  cases  as  support- 
ing our  conclusion :     Sturgis  v.  Work,   supra ;   Pocock  v. 
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Redinger,  108  Ind.  573,  and  cases  cited ;  Jackson  v.  Hoover, 
26  Ind.  511 ;  Cruse  v.  Cunningham,  79  Ind.  402;  Black  v. 
Richards,  95  Ind.  184 ;  Cleveland  v.  Spilman,  25  Ind.  95. 

Judgment  affirmed. 

Filed  June  17, 1892. 


No.  15,186. 

The  Pennsylvania  Company  v.  Horton. 

Ra it.HO An. — Penonal  Injuries. — Complaint — Averment  as  to  Contributory  Heg- 
Kgence. — Motion  to  Make  Mare  Specific, — In  an  action  against  a  railroad 
company  to  recover  damages  for  a  personal  injury,  a  general  aver- 
ment that  the  injury  happened  without  the  fault  or  negligence  of  the 
plaintiff  is  sufficient.  It  is  not  necessary  to  set  out  affirmatively  all 
the  precautions  taken  to  avoid  the  injury.  If  a  more  particular  and 
definite  statement  of  the  facts  was  desired,  the  remedy  was  by  motion  to 
make  the  complaint  more  specific.  For  review  of  the  evidence  see 
close  of  the  opinion. 

Same.— Bate  of  Speed, — Violation  of  City  Ordinance. — Negligence  per  $e. — It 
is  negligence  per  se  to  run  a  train  of  cars  in  violation  of  a  city  or- 
dinance, and  if  any  one  is  injured  in  consequence  of  such  negligence 
without  being  himself  guilty  of  contributory  negligence,  he  may  re- 
cover damages  for  such  injury. 

Same. — Instruction*  to  Jury. — Injwy  at  Oromng. — Care  to  be  Eurcucd  by 
Plaintiff. — In  an  action  against  a  railroad  company  to  recover  damages 
for  a  personal-injury,  the  defendant  cannot  successfully  complain  of  an 
instruction  which  informed  the  jury  that  "  if  safety  under  the  circum- 
stances required  that  he  (plaintiff)  should  stop  his  horse  to  ascertain 
whether  it  was  safe  to  cross  the  track  or  not,  it  was  his  duty  to  stop  and 
look  and  listen,  and  if,  failing  in  this,  he  was  caught  by  the  engine  and 
injured,  he  can  not  recover." 

Same. — An  instruction  in  such  an  action  that  the  plaintiff  could  not  re* 
cover  if  "  at  the  time  of  and  just  preceding  the  injury  he  could,  by  look- 
ing in  the  proper  direction,  have  seen  the  train  coming  towards  him  in 
time  to  have  avoided  the  injury,"  although  no  warning  was  given  of  its 
approach,  and  although  the  train  was  running  in  violation  of  a  city  or- 
dinance, is  not  objectionable  because  of  the  omission  of  the  element  of 
listening,  the  same  having  been  fully  treated  of  in  other  instructions. 

Ijbxbucxxohb  TO  Juby, — Omiteion  of  Statement  of  Fact. — When  instructions 
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are  given  to  the  jury  applicable  to  the  law  of  the  case  they  are  not  ob- 
jectionable because  they  do  not  state  any  facts,  nor  advise  the  jnry 
what  the  plaintiff  should  have  done  nnder  the  circumstances  to  have 
shown  him  to  be  in  the  exercise  of  due  care. 

Municipal  Corporation. — Incorporation  of. — Judicial  Notice  Taken  of. — 
Judicial  notice  will  be  taken  by  the  courts  that  a  city  is  incorporated 
under  the  general  laws  of  the  State. 

Evidence. — Objection  to. — Must  be  Specifically  Stated. — Authentication  of  Or- 
dinance.— An  objection  to  the  authentication  or  proof  of  an  ordinance 
must  be  specifically  pointed  out.  Questions  will  not  be  considered  for 
the  first  time  on  appeal  when  the  attention  of  the  court  below  was  not 
specifically  called  to  the  grounds  of  the  objection. 

From  the  Porter  Circuit  Court. 

J.  Brackenridge  and  A.  Zollars,  for  appellant. 

E.  D.  Crumpacker  and  S.  C.  Spencer,  for  appellee. 


Miller,  J. — This  action  was  brought  to  recover  ft*  a 
personal  injury  suffered  by  appellee  on  the  18th  of  No- 
vember, 1884,  at  a  street  crossing  in  Warsaw,  Kosciusko 
county,  by  collision  with  the  engine  of  a  passenger  train 
of  cars  running  on  the  Pittsburgh,  Fort  Wayne  and  Chi- 
cago railway. 

At  the  time  of  the  injury,  the  appellee,  as  alleged  in 
the  complaint,  was  driving  a  horse  and  wagon  along 
Washington  street  in  Warsaw,  from  the  north  towards 
the  south.  It  is  further  alleged  that  the4 railway  crossed 
the  street  on  an  embankment  twelve  feet  high,  main- 
tained by  the  appellant ;  that  the  approaches  to  the  track 
were  steep  and  narrow,  and  that  passengers  on  the  street 
could,  with  difficulty,  see  approaching  trains  until  they 
reached  the  top  of  the  embankment  at  said  crossing ;  that 
a  side  track  was  maintained  by  appellant  along  the  north 
side  of  its  main  track  across  Washington  street,  and  ex- 
tended east  and  west  therefrom,  a  distance  of  100  yards, 
and  that  adjacent  to  appellant's  right  of  way,  on  the  west 
side  of  Washington  street,  a  large  saw  mill,  sash  factory 
and  manufactory  of  wooden  wares  was  located,  which, 
when  in  operation,  made  a  noise  so  similar  to  that  of  an 
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approaching  train  of  cars,  that  it  was  difficult  to  distin- 
guish the  one  from  the  other,  but  that  the  ringing  of  a 
bell  or  sounding  of  a  whistle  could  have  been  distinctly 
heard  ;  that  at  the  time  of  the  injury,  appellant  negli- 
gently permitted  its  freight  ears  to  stand  all  day  on  said 
side  track  and  upon  and  into  Washington  street,  and  leav- 
ing only  fifteen  feet  between  its  cars,  for  passengers  and 
teams  to  pass  along  said  street  and  on  its  track,  although 
the  street  was  open  and  used  by  the  public  to  the  width 
of  eighty  feet ;  that  Warsaw  was  an  incorporated  city  at 
the  time  of,  and  for  a  long  time  prior  to  the  injury;  and 
by  an  ordinance  duly  passed  by  the  common  council,  and 
then  in  force,  prohibited  steam  cars  and  locomotive  en- 
gines within  said  city  from  moving  at  a  greater  rate  of 
speed  than  five  miles  an  hour ;  that  at  the  time  of  his 
injury  the  appellee  was  lawfully  passing  along  Washing- 
ton street  from  the  north  to  the  south  driving  a  horse, 
and  was  about  to  cross  appellant's  track,  where  it  crossed 
said  Washington  street,  being  a  public  street  and  much 
used  by  the  public,  and  that  by  reason  of  said  embank- 
ment and  its  steep  and  narrow  approaches,  and  the  freight 
cars  standing  upon  the  side  track  and  in  said  street  ob- 
structing the  appellee's  view  of  the  main  track,  he  was 
unable  to  see   an  approaching  train  passing  westward 
along  the  main  track,  and  by  reason  of  said  mill  and  fac- 
tory being  in  action  he  was  unable  to  see  and  hear  said 
train  approaching,  and  while  so  carefully  passing  along 
said  street,  and  about  to  cross  the  railway  track,  and 
carefully  seeking  to  avoid  danger  from  any  engine  and 
cars,  and  without  fault  on  his  part,  he  was  run  into  by  a 
locomotive  and  train  of  cars  of  appellant,  passing  along 
the  main  track  from  the  east  to  the  west,  unlawfully, 
carelessly,  and  running  at  the  rate  of  twenty-five  miles 
per  hour,  without  ringing  the  bell  or  sounding  the  whistle, 
within  100  yards  to  the  east  of  said  street  crossing ;  that 
by  reason  of  the  foregoing  premises  the  appellee   was 
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wholly  unaware  of  the  approach  of  the  train  until  he  was 
struck  by  the  same  and  violently  thrown  from  his  wagon 
and  his  arm  and  leg  broken,  and  all  without  fault  or  neg- 
ligence on  his  part. 

A  demurrer  was  overruled  to  the  complaint,  exception 
taken  and  the  ruling  is  assigned  as  error. 

The  counsel  for  appellants  do  not  assert  that  the  com- 
plaint does  not  sufficiently  charge  negligence  on  the  part 
of  the  defendant,  but  insist  that  the  facts  stated  show  that 
the  appellee  was,  at  the  time  of  his  injury,  guilty  of  con- 
tributory negligence. 

A  general  averment  that  the  injury  happened  without 
the  fault  or  negligence  of  the  plaintiff  is  sufficient,  unless 
it  appears  from  other  more  specific  averments  that  he 
was  in  fact  negligent.  The  complaint  charges,  in  effect, 
that  the  crossing  was  a  dangerous  one ;  and  while  it  is 
incumbent  upon  a  traveler  in  approaching  such  a  crossing 
to  use  care  and  caution  reasonably  commensurate  with 
the  known  or  apparent  danger  to  be  apprehended,  it  is 
not  necessary  to  set  out,  affirmatively,  all  the  precautions 
taken  to  avoid  injury ;  the  general  allegation  that  the  in- 
jury occurred  without  the  fault  or  negligence  is  all  that 
is  necessary.  We  find  no  averment  in  the  complaint  in- 
consistent with  the  statement  that  he  was  without  fault. 
If  the  defendant  desired  a  more  particular  and  definite 
statement  of  the  facts,  the  remedy,  if  any,  was  a  motion  to 
compel  the  plaintiff  to  make  the  complaint  more  specific. 
Pennsylvania  Co.  v.  05 Shaughnessy,  122  Ind.  588 ;  Ohio,  etc., 
R.  W.  Co.  v.  McCartney,  121  Ind.  385;  City  of  Anderson  v. 
East,  117  Ind.  126 ;  Evansville,  etc.,  R.  W.  Co.  v.  Crist,  116 
Ind.  446 ;  Ohio,  etc.,  R.  W.  Co.  v.  Walker,  113  Ind.  196. 

The  appellant  insists  that  the  court  erred  in  giving  the 
first  instruction  to  the  jury.  The  portion  of  this  instruc- 
tion objected  to  is  as  follows : 

€t  If  you  find  from  the  evidence  that  the  view  of  the  ap- 
proaching train  was  obstructed  by  buildings,  trees,  and 
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cars  on  defendant's  railroad  at  such  crossing,  to  a  traveler 
on  such  street  from  the  north,  and  at  the  time  of  the  in- 
jury a  valid  ordinance  of  the  city  of  Warsaw  was  in  force 
limiting  the  rate  of  speed  of  defendant's  trains  to  five 
miles  an  hour  in  said  city,  and  that  the  train  which  in- 
jured plaintiff  was  at  the  time  of  the  injury  running  at 
the  rate  of  ten  or  fifteen  miles  an  hour,  then  the  defend- 
ant was  guilty  of  negligence.  And  if  you  find  that  such 
negligence  produced  the  plaintiff's  injury  without  any 
negligence  on  the  plaintiff's  part  which  contributed  to 
the  injury,  then  your  verdict  should  be  for  the  plaintiff." 

This  instruction  contained  a  correct  enunciation  of  the 
law  relating  to  what  it  took  to  establish  actionable  neg- 
ligence on  the  part  of  the  defendant.  It  is  negligence  per 
se  to  run  a  train  of  cars  in  violation  of  a  city  ordinance, 
and  if  any  one  is  injured  in  consequence  of  such  neg- 
ligence, without  being  himself  guilty  of  contributory  neg- 
ligence, he  may  recover  damages  for  such  injury.  St. 
Louis,  etc. ,  R.  W.  Co.  v.  Mathias,  50  Ind.  65 ;  Pennsylvania 
Co.  v.  Senstt,  70  Ind.  569 ;  Pennsylvania  Co.  v.  Stegemeier, 
118  Ind.  305. 

The  instruction  does  nothing  more  than  inform  the 
jury  of  the  law  upon  this  subject,  leaving  it  to  other  and 
subsequent  charges  to  direct  their  attention  to  the  subject 
of  contributory  negligence. 

We  discover  no  infirmity  in  this  instruction. 

Complaint  is  also  made  of  the  second  and  third  instruc- 
tions. 

They  are  as  follows : 

Second.  "  The  plaintiff  was  bound  to  use  ordinary  care 
tinder  the  circumstances  shown  to  have  existed  in  this 
case. 

He  was  bound  to  approach  the  railroad  carefully  and  to 
look  and  listen  for  the  approach  of  trains,  and  if  the  evi- 
dence shows  that  he  did  this,  with  that  degree  of  care  that 
Vol.  132.— 13 


194  SUPREME  COURT  OF  INDIANA, 

The  Pennsylvania  Company  «t  Horton. 

an  ordinarily  prudent  person  would  have  exercised  under 
all  the  circumstances,  and  was  unable  to  hear  or  see  the 
train  approaching  until  it  was  too  late  to  avoid  the  col- 
lision, then  he  was  not  guilty  of  contributory  negli- 
gence.1' 

Third.  "  There  is  no  law  requiring  a  man  in  the  lawful 
use  of  a  public  street  approaching  a  railroad  crossing,  to 
stop  his  vehicle  before  crossiug,  but  he  is  bound  to  use 
such  care,  under  all  the  circumstances,  as  a  man  of  ordi- 
nary care  would  have  exercised  under  like  circumstances. 
And  if  you  find  that  Horton  exercised  such  care  at  the 
time  of,  and  preceding  the  injury,  he  was  not  guilty  of 
contributory  negligence." 

Counsel  for  appellant  concede  the  law  to  be  as  laid 
down  in  these  instructions  as  an  abstract  proposition,  but 
insist  that  when  applied  to  the  facts  of  this  case  they  were 
too  general  and  indefinite,  and  such  as  tended  to  mislead 
the  jury. 

We  are  satisfied  that  these  instructions  were  not  only 
correct  as  abstract  propositions  of  law,  but  that  when 
taken  in  connection  with  the  other  instructions,  they  cor- 
rectly and  fairly  submitted  the  questions  of  law  involved 
in  the  case  to  the  jury. 

The  objections  urged  to  these  charges  are  that  they  do 
not  state  any  facts,  nor  advise  the  jury  what  the  appellee 
should  have  done  under  the  circumstances  to  have  shown 
him  to  be  in  the  exercise  of  due  care. 

It  was  not  necessary,  nor  would  it  have  been  proper, 
for  the  court  to  have  entered  into  a  discussion  of  the  facts. 
The  court  stated  the  law  to  the  jury,  applicable  to  the 
case,  and  left  it  to  them  to  determine,  from  the  evidence, 
whether  there  had  been  negligence  on  the  part  of  the 
plaintiff  contributing  to  the  injury. 

In  the  eighth  instruction  the  jury  were  told  that : 

"If  safety,  under  the  circumstances,  required  that  he 
should  stop  his  horse  to  ascertain  whether  it  was  safe  to 


MAY  TERM,  1892.  195 

The  Pennsylvania  Company  v.  Horton. 

cross  the  track  or  uot,  it  was  his  duty  to  stop  and  look  and 
listen,  and  if,  failing  in  this,  he  was  caught  by  the  engine 
and  injured,  he  can  not  recover.'7 

We  think  it  apparent  that  the  appellant  has  no  cause 
to  complain  of  this  instruction. 

In  the  tenth  instruction  the  court  told  the  jury  : 
"If  you  find  that  at  the  time  of,  or  just  preceding  the 
injury,  Horton  approached  the  railway  crossing,  and  could, 
by  looking  in  the  proper  direction,  have  seen  the  train 
coming  toward  him  in  time  to  have  avoided  the  injury, 
even  although  the  engineer  gave  no  warning  of  his  ap- 
proach by  ringing  the  engine  bell  or  otherwise,  and  though 
the  train  was  running  fifteen  or  twenty  miles  an  hour, 
still  your  verdict  must  be  for  the  defendant,  for  if  you 
find  under  such  circumstances  Horton  omitted  to  look  for 
the  train,  he  was  guilty  of  such  negligence  as  deprives 
him  of  the  right  to  recover." 

This  instruction  was  pertinent  to  the  theory  of  the  de- 
fence, that  the  plaintiff  might  by  looking  have  seen  the 
approaching  train,  and  was  not  objectionable  on  account 
of  the  omission  of  the  elements  of  listening,  which  was 
fully  treated  of  in  other  instructions. 

Some  criticism  is  made  of  other  instructions,  but  as  no 
objections  were  made  to  them  upon  the  trial,  we  can  not 
consider  them  now.  Taken  as  a  whole,  the  instructions 
were  quite  favorable  to  the  defendant. 

An  ordinance  of  the  City  of  Warsaw  was,  over  the  ob- 
jection of  the  defendant,  given  in  evidence,  and  this  is 
claimed  to  have  been  erroneous.  The  objections  were 
that  there  was  no  evidence  that  the  city  had  been  legally 
incorporated,  and  because  the  copy  was  incompetent. 

We  take  judicial  notice  that  Warsaw  is  an  incorporated 

city  under  the  general  laws  of  this  state.     Stultz  v.  State 

ex  rd.,  65  Ind.  492 ;  Town  of  Albion  v.  Hetrick,  90  Ind.  545 ; 

Woodward  v.  Chicago,  etc..  It.  W.  Co.,  21  Wis.  313 ;  Com.  v. 

Jntoxicating  Liquors,  103  Mass.  448: 
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The  other  objection  is  too  indefinite  and  uncertain  to  \ 

raise  any  question.     If  the  objection  was  to  the  authenti-  \ 

cation  or  proof  of  the  ordinance,  the  specific  objection  j 

should  have  been  pointed  out.     This  would  have  been  \ 

fair  to  the  court  and  to  the  adverse  party.     We  can  not  j 

consider  questions  for  the  firsjt  time  in  this  court  where 
the  attention  of  the  court  below  was  not  specifically  called  ' 

to  the  grounds  of  the  objection. 

We  have  read  the  evidence  with  care,  and  find  it  very 
conflicting,  upon  every  material  question,  except  the  loca- 
tion of  the  place  where  the  accident  took  place ;  and  the 
fact  that  the  train  was  running  at  a  rate  in  excess  of  that' 
allowed  under  the  city  ordinance. 

The  appellee  in  his  evidence  shows  that  he  approached 
the  track  carefully,  driving  in  a  slow  walk;  that  his 
hearing  and  sight  were  good,  and  the  movement  of  his 
wagon  in  no  respect  interfered  with  either ;  that  a  num- 
ber of  freight  cars  stood  on  the  side  track  east  of  the  cross- 
ing and  extended  out  into  the  street,  so  that  it  was  impos- 
sible to  see  the  approaching  train  until  he  was  right  on 
the  main  track;  that  although  he  listened  he  did  not 
hear  the  whistle  sound,  the  bell  ring,  or  the  cars  run ; 
that  he  looked  and  listened  attentively  while  approach- 
ing the  track ;  that  he  knew  that  a  great  many  trains 
were  run  over  the  road  every  day,  but  did  not  know  the 
time  of  any  of  them ;  that  from  that  point  the  railroad 
curved  to  the  south ;  and  that  he  had  never  crossed  the 
road  at  that  point  before. 

The  testimony  given  by  the  plaintiff  was,  to  some  ex- 
tent, corroborated  by  other  evidence. 

We  regard  the  evidence  as  sufficient  under  the  authority 
of  Ohio,  etc.,  B.  W.  Co.  v.  Buck,  130  Ind.  300 ;  and  Cleve- 
land, etc.,  R.  W.  Co.  v.  Harrington,  131  Ind.  426,  to  make 
out  a,  case  in  favor  of  the  plaintiff.  • 

Judgment  affirmed. 

Filed  April  30  ,  1892 ;  petition  for  a  rehearing  overruled  Sept.  16, 1892. 
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t>.  Swift. 

Attorney  and  Client. — Action  for  Legal  Service*. — Verdict — Evidence  to 
Sustain. — Extensive  Recovery. — In  an  action  by  an  attorney  against  a  cor- 
poration for  the  value  of  legal  services,  a  judgment  in  favor  of  the 
plaintiff  will  not  be  reversed  for  the  want  of  evidence  to  support  it, 
where  the  record  of  the  action  in  which  the  services  were  claimed  to 
have  been  rendered  showed  that  plaintiff  appeared  as  attorney  for  the 
corporation,  and  filed  an  answer  signed  by  him  as  its  attorney,  and  he 
testified  that  he  was  employed  by  the  corporation  and  rendered  the 
services  for  it  Neither  will  the  judgment  be  reversed  on  the  ground 
that  the  amount  of  the  verdict  is  too  large,  there  being  evidence  to  sup- 
port the  verdict. 

From  the  Marion  Superior  Court. 

G.  W.  Stubbs  and  C.  E.  Averill,  for  appellant. 
F.  Winter  and  J.  B.  Elam,  for  appellee. 

Olds,  J. — This  is  an  action  by  the  appellee  against  the 
appellant  for  the  value  of  his  services  as  an  attorney  ren- 
dered to  the  appellant  in  an  action  wherein  one  Frank  E. 
Helwig  was  plaintiff,  and  the  appellant,  the  Indianapolis 
Chair  Mannfacturing  Company,  and  others,  were  defendants, 
in  which  action  the  plaintiff  sought  to  have  a  receiver  ap- 
pointed to  take  charge  of  the  assets  of  the  corporation  and 
wind  up  its  affairs.  The  action  was  commenced  in  the  Marion 
Superior  Court,  an  appeal  was  taken  to  the  general  term 
and  from  there  an  appeal  taken  to  the  Supreme  Court.  Af- 
ter the  cause  had  been  briefed  and  orally  argued  in  the  Su- 
preme Court,  there  was  a  settlement  made  between  the  par- 
ties. 

In  this  cause  there  was  a  trial,  verdict  and  judgment  in 
favor  of  the  appellee. 

A  reversal  of  the  judgment  is  sought  for  the  reason  that 
the  evidence  is  not  sufficient  to  support  the  verdict. 

The  president  of  the  company  was  a  party  defendant  in 
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the  original  action,  and  the  appellee  appeared  and  filed  an 
answer  for  him,  as  well  as  for  the  corporation. 

The  record  in  that  cause  is  put  in  evidence  in  this,  and  it 
is  in  effect  contended  by  counsel  for  appellant  that  the  record 
in  the  original  cause  conclusively  shows  the  appellee  to  have 
appeared  for  and  acted  solely  as  the  attorney  for  the  presi- 
dent of  the  corporation,  and  not  as  the  attorney  of  the  cor- 
poration. We  can  not  agree  with  this  theory.  The  name 
of  the  appellee  appears  to  the  answer  of  the  corporation  as 
one  of  its  attorneys  in  that  cause,  and  the  appellee  brings 
this  action  for  the  value  of  his  services  rendered  as  attorney 
for  the  corporation,  and  he  testifies  s>s  a  witness,  in  his  own 
behalf,  that  he  was  employed  as  the  attorney  of  the  corpora- 
tion and  rendered  the  services  for  it.  There  is  no  such  case 
presented  as  will  authorize  this  court  to  reverse  the  judg- 
ment on  account  of  a  failure  of  the  evidence  to  support  the 
verdict. 

It  is  further  contended  that  there  should  be  a  reversal,  for 
the  reason  that  the  amount  of  the  verdict  is  too  large ;  that 
the  evidence  does  not  sustain  the  amount  of  the  verdict.  A 
number  of  witnesses  testify  as  to  the  value  of  the  appel- 
lee's services,  some  of  them  place  the  value  greater  than  the 
amount  of  the  verdict,  and  some  at  a  less  amount.  There 
was  also  some  discrepancy  relating  to  the  amount  of  services 
rendered  as  stated  in  some  of  the  hypothetical  questions,  and 
as  shown  by  the  evidence.  The  province  of  the  jury  was 
to  apply  the  evidence  as  to  the  value  to  the  evidence  as  to 
the  amount  of  the  services  rendered,  and  return  a  verdict  for 
the  value  of  the  service  they  find  to  have  been  rendered. 
There  is  clearly  evidence  sufficient  to  support  the  verdict  as 
to  the  amount. 

There  is  no  error  in  the  record. 

Judgment  affirmed  with  costs. 
Filed  Sept.  15, 1892. 
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No.  15,154. 

Clarke  v.  The  Pennsylvania  Company. 

Raxlboad. — FeHouhServants.— "Section  Boss"  and  Section  Hand. — A  mem- 
ber of  one  "  section  gang "  is  a  fellow-servant  of  the  boss  of  another 
"  section  gang "  employed  by  the  same  railroad  company,  they  being 
engaged  in  the  same  general  service  and  in  the  same  line  of  duty,  and 
he  can  not  recover  for  an  injury  occasioned  by  the  negligent  running  of 
the  hand-car,  in  charge  "of  said  boss,  into  the  hand-car  on  which  the 
plaintiff  was  riding. 

Negligence. — Contributory. — Action  Under  Apprehension  of  Sudden  Danger. 
— One  who  does  an  act  under  an  impulse,  or  upon  a  belief  created  by  a 
sudden  danger,  attributable  to  another's  negligence,  is  not  to  be  re- 
garded as  guilty  of  contributory  fault,  even  though  the  act  be  regarded 
as  a  'negligent  one,  if  performed  under  circumstances  not  indicating 
sudden  peril. 

From  the  Bartholomew  Circuit  Court. 

F.  T.  Hard  and  Jf.  D.  Ewing,  for  appellant. 
S.  Stansifer,  for  appellee. 

Elliott,  J. — The  material  facts  stated  as  the  appellant's 
cause  of  action  are  these :  He  was  in  the  service  of  the  ap- 
pellee in  the  capacity  of  a  "  section  man/'  and  was  a  mem- 
ber of  what  was  called  the  "  floating  gang  of  section  men." 
His  "  gang  "  was  under  the  control  of  a  foreman  or  u  boss," 
who  employed  and  discharged  its  members.  On  the  4th  day 
of  August,  1886,  the  "  gang,"  under  the  control  of  its  fore* 
man,  started  on  a  hand-car  from  Jonesville  to  a  point  south 
of  that  station,  where  it  was  to  enter  upon  the  work  of  load- 
ing and  unloading  gravel.  On  the  same  day  another  gang 
of  men,  under  the  control  of  a  "  section  boss,"  was  engaged 
in  repairing  the  track,  and  was  riding  on  a  hand-car,  as  cus- 
tom and  duty  required.  The  car  on  which  this  gang  was 
riding  was  following  the  car  on  which  the  "  floating  gang '' 
was  riding.  The  car  occupied  by  the  appellant  was  running 
at  the  rate  of  seven  miles  an  hour,  and  the  appellant  was 
propelling  the  car,  standing  with  his  back  to  the  north  and 
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to  the  car  which  was  following.  The  car  occupied  by  the 
"  section  gang  "  overtook  that  on  which  the  "  floating  gang19 
was  riding,  and  was,  through  negligence,  run  against  the  car 
in  front,  causing  it  to  bound  forward,  and  the  appellant,  be- 
ing startled  by  the  sudden  collision  and  the  act  of  the  "  sec- 
tion boss  "  in  placing  his  hand  under  his  arm,  loosened  his 
hold  of  the  propeller,  fell  back  upon  the  track  and  the 
car  of  the  "  section  boss  "  ran  over  him,  seriously  injuring 
him. 

The  act  of  the  appellant  in  loosening  his  hold  upon  the  pro- 
peller can  not  be  treated  as  contributory  negligence,  as  it  was 
influenced  by  a  sense  of  sudden  and  impending  danger.  One 
who  does  an  act  under  an  impulse  or  upon  a  belief  created 
by  a  sudden  danger  attributable  to  another's  negligence  is 
not  to  be  regarded  as  guilty  of  contributory  fault,  even 
though  the  act  would  be  regarded  as  a  negligent  one  if  per- 
formed under  circumstances  not  indicating  sudden  peril.  The 
principle  we  have  stated  is  an  old  one  and  firmly  imbedded  in 
jurisprudence.  Indianapolis,  etc.,  R.  W.  Co.  v.  Carr,  35  Ind. 
510;  Indianapolis,  etc.,  R.  R.  Co.  v.  Stout,  53  Ind.  143; 
Bud  v.  New  York,  etc.,  R.  R.  Co.,  31  N.  Y.  314  ,  Johnson  v. 
Westchester,  etc.,  R.  R.  Co.,  70  Pa.  St.  357 ;  Pittsburgh,  etc., 
R,  W.  Co.  v.  Taylor,  104  Pa.  St.  306  (49  Am.  R.  580)  ; 
Stokes  v.  Saltontsall,  13  Pet.  181 ;  Jones  v.  Boyce,  1  Stark. 
402. 

The  important  question  in  the  case  is  whether  the  appel- 
lant can  be  considered  as  the  fellow-servant  of  the  "  section 
boss  "  in  control  of  the  car  which  was  negligently  propelled 
against  that  on  which  the  "  section  gang "  was  riding,  for 
if  he  was,  there  can  be  no  recovery.  Our  decisions,  and 
there  is  a  very  long  line  of  them,  make  it  our  imperative 
duty  to  adjudge  that  the  members  of  both  parties  of  section 
men  were  co-employees.  They  were  engaged  in  the  same 
general  service  and  in  the  same  line  of  duty.  It  is  unneces- 
sary to  comment  upon  our  decisions  in  detail ;  it  would,  in- 
deed, be  unprofitable  to  cite  them  all,  since  the  question  can 
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not  be  regarded  as  an  open  one  in  this  jurisdiction.  Of  the 
numerous  cases  we  cite  only  these  :  Ohio,  etc.,  R.  R.  Co.  v. 
TindaU,  13  Ind.  366;  Wilson  v.  Madison,  etc.,  R.  R. 
Ob.,  18  Ind.  226;  Slattery  v.  Toledo,  etc.,  R.  W.  Co.,  23 
Ind.  81 ;  Ohio,  etc.,  R.  R.  Go.  v.  Hammersley,  28  Ind.  371 ; 
Qormley  v.  Ohio,  do.,  R.  W.Co.,  72  Ind.  31 ;  Pittsburgh,  etc., 
R.  W.  Co.  v.  Adams,  105  Ind.  151 ;  Capper  v.  Louisville, 
etc.,  R.  W.  Co.,  103  Ind.  305 ;  Cincinnati,  etc.,  R.  W.  Go.  v. 
Lang,  118  Ind.  579;  Lake  Shore,  etc.,  R.  R.  Go.  v.  StupaJc, 
123  Ind.  210  (222)  ;  Bier  v.  Jeffersonville,  etc.,  R.  R.  Co.,  ante, 
p.  78.  It  is  probably  true  that  some  of  the  earlier  cases  we 
have  cited  state  the  doctrine  more  broadly  than  the  later 
and  better  considered  cases  authorize,  and  we  are  not  to  be 
understood  as  approving  them  in  all  respects,  but  the  gen- 
eral doctrine  they  state,  limited  to  such  cases  as  this,  is  that 
of  the  very  latest  decisions  upon  the  subject. 

It  is  obvious  that  the  cases  which  declare  that  an  employ- 
er must  furnish  safe  working  places  and  appliances  for  his 
employees  is  not  effective  in  this  instance,  for  here  the  only 
negligence  charged  was  that  of  an  employee  in  using  the  ap- 
pliances furnished  by  the  employer. 

The  decisions  which  sanction  and  apply  what  may,  with 
aptness,  be  called  the  departmental  doctrine  are  not  relevant 
to  the  case  stated  in  the  complaint.  We  fully  sanction  the 
role  that  where  the  employer  commits  a  separate  department 
to  the  charge  of  an  employee,  and  constitutes  him  his  repre- 
sentative in  that  department,  the  employee  stands  in  the  em- 
ployer's place,  and  his  negligence  is  the  negligence  of  the 
employer.  The  rule  to  which  we  refer  is  illustrated  by  such 
cases  as  Nail  v.  Louisville,  etc.,  R.  W.  Co.,  129  Ind.  260 ;  Tay- 
lor v.  Evansville,  etc.,  R.  R.  Co.,  121  Ind.  124;  Ohio,  etc.,  R. 
W.  Go.  v'Pearoy,  128  Ind.  197  (203);  Indiana  Car  Co.  v. 
Parker,  100  Ind.  181 ;  Northern  Pacific  R.  R.  Co.  v.  Herbert, 
116  U.  S.642.  Here  there  was  no  separate  and  distinct  de- 
partment of  which  the  "section  boss"  had  charge  as  the 
representative  of  the  employer,  but,  on  the. contrary,  the  only 
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difference  between  the  two  employees,  the  appellant  and  the 
"  section  boss/'  was  that  the  latter  was  higher  in  rank  than 
the  former.  But  this  difference  in  rank  or  power,  as  it  has 
been  adjudged  over  and  over  again,  does  not  destroy  the 
relationship  of  those  in  the  service  of  a  common  master  as 
co-employees. 

Counsel  refer  to  the  case  of  Pitt8burghyete.}R.  W.Oo.  v.  Kirk, 
102  Ind.  399,  but  all  we  need  say  of  that  case  is  that  it  was  not 
one  wherein  one  employee  of  the  common  employer  sought 
damages  for  an  injury  caused  by  the  negligence  of  a  co-em- 
ployee. Of  the  cases  from  other  courts  which  are  cited  as 
holding  a  different  doctrine  from  that  so  long  held  by  our 
own  court  it  is  enough  to  say  that  we  can  not  regard  them 
as  authority. 

Judgment  affirmed. 

Filed  Sept.  15, 1892. 


No.  15,860. 

Williamson  et  al.  v.  Woten. 

Fraudulent  Representations.— Real  Estate— Sufficiency  o/  Complaint-- 
Vendor**  Lien. — Id  an  action  to  recover  damages  because  of  fraudulent 
representations  alleged  to  have  been  made  by  the  defendants  in  a  real 
estate  trade  the  complaint  alleged  that  the  defendants  were  partners 
residing  at  Portland,  in  Jaj  county,  and  were  engaged  in  the  practice 
of  law  and  in  the  real  estate  business ;  that  the  plaintiff  owned  a  farm 
in  said  county  and  placed  it  in  the  hands  of  the  defendants  for  sale;  that 
after  failing  to  sell  it  for  several  months  defendants  purchased  it  them* 
sel ves  and  conveyed  to  them  a  tract  of  land  situated  in  Kansas ;  that 
the  defendants  made  certain  false  and  fradulent  representations  con- 
cerning the  Kansas  land,  which  were  relied  upon  by  the  plaintiff,  and 
by  reason  of  which  he  was  induced  to  accept  the  land  at  the  price 
agreed  upon ;  that  if  the  land  had  been  as  represented  it  would  have 
been  worth  the  price,  but  that  the  representations  were  false,  and  the 
land  was  worth  a  much  less  price. 

Held,  that  the  complaint  stated  a  good  cause  of  action. 
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Held,  also,  that  upon  the  averments  of  the  complaint  the  plaintiff  was 
entitled  to  a  vendor's  lien  for  such  amount  as  might  be  found  due  on 
account  of  the  difference  in  the  value  of  the  land. 

From  the  Jay  Circuit  Court. 

D.  T.  Taylor,  R.  8.  Gregory,  R.  H.  Hartford,  J.  J.  M.  La 
FolleUe,  R.  C.  SUverburg  and  0.  H.  Adair,  for  appellants. 

/.  W.  Headington,  J.  F.  La  Follette  and  W.  Thompson,  for 
appellee. 

Olds,  J. — This  was  an  action  brought  by  the  appellee 
against  the  appellants  for  damages  growing  out  of  fraudulent 
representations  made  by  the  appellants  regarding  certain 
Kansas  lands  which  the  appellee  was  induced  to  take  at  a 
certain  stipulated  price  in  exchange  and  as  part  payment  for 
a  tract  of  land  owned  by  the  appellee  and  situate  in  Jay 
county,  and  sold  and  conveyed  by  him  to  the  appellants. 

There  was  a  trial  and  finding  and  judgment  in  favor  of  the 
appellee,  and  the  same  declared  to  be  for  the  purchase-money 
of  the  Jay  county  land,  and  a  vendor's  lien  existing  in  favor 
of  the  appellee,  and  a  decree  rendered  for  the  sale  of  the  land 
for  the  payment  of  the  judgment. 

The  first  question  presented  relates  to  the  sufficiency  of  the 
complaint,  which  is  in  two  paragraphs,  to  each  of  which  the 
appellants  demurred,  and  their  demurrer  was  overruled,  and 
exceptions  reserved,  and  the  ruling  assigned  as  error. 

The  paragraphs  are  substantially  the  same,  pleading  the 
same  facts,  but  differing  slightly  in  phraseology.  The  facts 
pleaded  show  that  the  appellants  were  partners,  residing  at 
Portland,  in  said  Jay  county,  and  were  engaged  in  the  practice 
of  the  law  and  in  the  business  of  buying  and  selling  real  es- 
tate for  other  parties ;  that  appellee  owned  a  farm  in  said  Jay 
county,  and  placed  it  in  the  hands  of  the  appellants  for  sale; 
that  after  failing  to  sell  it  for  several  months,  appellants  pro- 
posed purchasing  it  themselves,  and  to  cause  to  be  conveyed 
to  the  appellee,  as  part  payment,  a  tract  of  land  situated  in 
the  State  of  Kansas,  owned  by  a  third  party,  but  which  they 
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oould  secure  by  another  trade  or  purchase,  and  procure  the 
owner  to  convey  the  title  to  the  appellee  as  part  payment  for 
his  tract  of  land  in  Jay  county.  The  trade  was  consum- 
mated, and  appellee  conveyed  his  land  in  Jay  county  to  the 
appellants,  and  the  appellants  caused  the  conveyance  of  the 
Kansas  land  to  the  appellee,  and  it  is  alleged  that  the  appel- 
lants made  certain  false  and  fraudulent  representations  con- 
cerning the  Kansas  land,  which  were  relied  upon  by  the  ap- 
pellee, and  by  reason  of  which  he  was  induced  to  accept  the 
land  at  the  price  agreed  upon,  and  that  if  the  land  had  been 
as  represented,  it  would  have  been  worth  the  price,  but  that 
the  representations  were  false,  and  the  land  was  worth  a  much 
less  sum. 

The  facts  are  well  pleaded,  showing  that  the  appellee  was 
fraudulently  induced  to  accept  in  payment  for  the  purchase- 
money  of  his  Jay  county  land  property  worth  much  less  than 
it  would  have  been  had  it  been  as  represented. 

Each  paragraph  is  clearly  sufficient  to  withstand  a  de- 
murrer, and  showing  the  appellee  entitled  to  a  vendor's  lien 
for  such  amount  as  may  be  found  due  him  on  account  of  the 
difference  in  the  value  of  the  land.  See  Nysewander  v. 
Lowman,  124  Ind.  584,  and  authorities  there  cited. 

What  we  have  said  disposes  of  all  the  questions  presented 
in  the  case  except  those  arising  on  the  evidence,  and  the  ev- 
idence is  not  in  the  record. 

There  is  no  error. 

Judgment  affirmed,  with  costs. 

Filed  Sept  14, 1892. 
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No.  15,948. 

Ewing  v.  Smith. 

Rial  Estate—  Conveyance  of.—  Want  of  Consideration.— Rtrol  Evidence  Ad* 
mimUe. — When  there  is  fraud  or  mistake  in  executing  or  securing  the 
execution  of  a  conveyance,  for  which  no  consideration  is  paid,  parol 
evidence  is  admissible. 

Evidence. —  When  Admissible  to  Show  Fraud  or  Mistake. — When  the  defend* 
ant  answered  by  general  denial,  and  also  filed  a  cross-complaint,  there 
was  an  issue  formed  under  which  evidence  tending  to  prove  fraud  and 
mistake  was  admissible. 

Prom  the  Cass  Circuit  Court. 

F.  Ullman,  J.  C.  Nelson,  and  Q.  A.  Myers,  for  appellant. 
D.  D.  Ih/keman,  W.  T.  Wilson,  G.  C.  Taber,  and  M.  Win- 
field,  for  appellee. 

Elliott,  J. — The  controlling  questions  which  this  re- 
cord presents  are  settled  against  the  appellants  by  the 
decision  in  the  case  of  Ewing  v.  Wilson,  post,  p.  223,  and 
with  those  questions  the  incidental  ones  were  necessarily 
determined. 

The  trust  deed  upon  which  the  appellants  rely,  and 
which  confers  the  only  shadow  of  title  which  they  have, 
was  fully  considered  in  that  case,  and  we  adjudged  that 
while  its  provisions  were  peculiar,  it  was  on  its  face  an 
effective  conveyance,  but  we  also  adjudged  that  the  ques- 
tion of  whether  there  was  fraud  or  mistake  in  executing* 
it  was  a  matter  open  to  inquiry.  We  found  in  the  course 
of  our  investigation  of  the  authorities  that  many  of  them 
asserted  that  where  it  was  proved  that  such  an  in- 
tra ment  was  executed  without  consideration,  the 
failure  to  insert  a  clause  empowering  the  donor  to  re- 
voke it  would  be  attributed  to  mistake,  but  we  did  not 
find  it  necessary  to  go  that  far.  We  did,  however,  hold 
that  the  circumstances  under  which  it  was  executed  were 
such  as  to  require  the  conclusion  that  it  was  executed 
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through  fraud  or  mistake,  and  that  in  either  event  it  was 
revoked  by  the  deed  executed  by  the  grantee  reconveying 
the  property  to  the  grantor. 

There  can  be  no  doubt  that  where  there  is  fraud  or  mis- 
take in  executing  or  securing  the  execution  of  a  convey- 
ance for  which  no  consideration  is  paid,  parol  evidence  is 
competent.  In  this  case  the  character  of  the  instrument, 
with  very  slight  additional  evidence,  fully  opened  the  way 
to  the  admission  of  conversations  between  the  grantor  and 
grantee.  We  think  it  very  clear  that  there  was  no  error 
in  admitting  parol  evidence  nor  in  refusing  to  instruct  the 
jury  that  they  could  not  regard  such  evidence. 

The  appellees  claimed  title  by  their  cross  complaint, 
and  they  also  answered  the  appellant's  complaint  by  a 
general  denial.  Under  our  decisions  the  appellees  had  a 
right  to  prove  their  title  under  their  cross  complaint,  and 
under  their  answer  of  general  denial  to  the  appellant's 
complaint  they  were  entitled  to  give  in  evidence  all  de- 
fences, legal  or  equitable.  There  can,  therefore,  be  no 
doubt  that  there  was  an  issue  under  which  the  evidence 
tending  to  prove  fraud  and  mistake  was  admissible. 

Judgment  affirmed. 

Filed  May  23, 1892 ;  petition  for  a  rehearing  overruled  8ept.  17, 1892. 


No.  16,451. 

'  Wood,  Auditor,  v.  The  School  Corporation  of  City 

of  Tipton. 

Taxation.— Special  School  Too.— Board  of  School  Trustees  of  City  Hoe  Power 
to  Make  Levy  Independently  of  Commissioners. — Duty  of  Auditor  to  Make  and 
Extend  the  Assessment. — A  board  of  school  trustees,  for  the  purpose  of 
creating  a  special  school  revenue  in  accordance  with  section  4467,  R.  S. 
1881,  levied  a  special  school  tax  of  40  cents  on  each  $100  of  taxable 
property  in  the  city  and  60  cents  on  each  poll.  The  special  levy  was 
dnJy  certified  to  the  auditor  of  the  county  with  the  request  that  he 
make  the  proper  assessment  of  the  special  school  tax  as  levied  by  the 
board  of  trustees,  and  extend  the  same  upon  the  tax  duplicate;  but  the 
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auditor,  under  the  direction  of  the  board  of  commissioners,  failed  and 
refused  to  extend  the  assessment  on  the  tax  duplicate,  and  modified  the 
levy  made  by  the  board  of  school  trustees. 
Meld,  that  section  4467,  B.  8. 1881,  authorizes  a  board  of  school  trustees 
of  a  city  to  levy  the  tax  independently  of  the  board  of  commissioners, 
and  when  made  it  is  the  duty  of  the  auditor  to  make  the  assessment , 
and  extend  the  same  on  the  tax  duplicate. 

From  the  Tipton  Circuit  Court. 

G.  H.  Gifford  and  J.  M.  Fippen>  for  appellant. 
J.  R.  Parker,  for  appellee. 

Olds,  J.— On  the  15th  day  of  September,  1891,  the 
board  of  school  trustees  of  the  city  of  Tipton,  for  the  pur- 
pose of  creating  a  special  school  revenue  in  accordance 
with  section  4467,  levied  a  special  tax  in  said  city  for  the 
year  1891  of  40  cents  on  each  $100  of  taxable  property  in 
said  city,  and  50  cents  on  each  poll.    After  the  said  levy 
had  been  made,  the  secretary  of  said  school  board  under 
his  hand  and  the  seal  of  the  corporation  duly  certified 
said  special  tax  levy  to  the  appellant,  the  auditor  of  Tip- 
ton county,  the  county  in  which  the  city  of  Tipton  is 
situated,  with  the  request  that  said  auditor  make  the 
proper  assessment  of  said  special  school  tax  levied  by  said 
board  of  school  trustees,  and  extend  the  same  upon  the 
tax  duplicate.     The  auditor,  under  the  direction  of  the 
board  of  commissioners  of  said  county  of  Tipton  failed 
and  refused  to  extend  said  assessment  on  the  tax  dupli- 
cate as  made  by  said  board  of  school  trustees,  but  on  the 
contrary,  acting  under  the  advice,  direction  and  control 
of  said  board  of  commissioners  changed  and  modified  the 
levy  made  by  said  school  board  to  30  cents  on  each  $100 
taxable  property  and  50  cents  on  each  poll,  and  made  the 
proper  assessment  at  such  modified  rate  and  extended  the 
same  on  the  tax  duplicate  of  said  county  for  the  year 
1891.     The  appellee  brought  this  proceeding  to  compel 
the  appellant  by  mandate  to  make  the  assessment  and  ex- 
tend the  same  on  the  tax  duplicate  in  pursuance  of  the 
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assessment  made  by  the  board  of  school  trustees.  The 
complaint  alleges  the  facts.  A  demurrer  was  filed  to  the 
same  and  overruled,  and  exceptions  reserved.  An  answer 
was  filed  to  the  complaint  alleging  substantially  the  same 
tacts,  and  a  demurrer  was  sustained  to  it. 

By  the  record  the  question  is  presented  as  to  whether 
or  not  the  board  of  school  trustees  of  a  city  has  the  ex- 
clusive right  to  make  such  levies  for  school  purposes  or 
whether  the  board  of  commissioners  of  the  county  has  the 
right  to  change  and  modify  the  levy  made  by  the  school 
board  and  in  fact  control  the  amount  of  the  levy.  Sec- 
tion 4467  provides  that  "  The  trustees  of  the  several  town- 
ships, towns,  and  cities  shall  have  the  power  to  levy  a 
special  tax,  in  their  respective  townships,  towns,  or  cities, 
for  the  construction,  renting,  or  repairing  of  school  houses, 
for  providing  furniture,  school  apparatus,  and  fuel  there- 
for, and  for  the  payment  of  other  necessary  expenses  of 
the  school,  except  tuition ;  but  no  tax  shall  exceed  the  sum 
of  fifty  cents  on  each  one  hundred  dollars'  worth  of  tax- 
able property  and  one  dollar  on  each  poll,  in  any  one 
year,"  etc. 

Section  4468  makes  it  the'  duty  of  the  county  auditor 
to  make  the  proper  assessment  of  special  school  tax  levied 
by  the  trustee  and  extend  the  same  on  the  tax  duplicate. 

The  language  of  section  4467,  supra,  is  such  as  to  leave 
but  little  doubt  as  to  the  right  of  the  board  of  trustees  to 
make  the  levy  independently  of  the  board  of  commission- 
ers, and  the  assessment  is  to  be  made  and  the  tax  extended 
by  the  county  auditor.  The  board  of  commissioners  are  not 
required  to  take  any  action  concerning  such  tax,  and  are 
not  charged  with  any  duty  relating  to  the  levy  or  assess- 
ment of  it. 

It  is  contended  on  behalf  of  the  appellant  that  Bection 
5995,  R.  S.  1881, is  applicable  to  such  levies,  and  that  it 
must  be  made  in  connection  with  the  board  of  commis- 
sioners and  with  its  advice  and  concurrence,  and  in  case 
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of  a  failure  to  concur  the  board  of  commissioners  shall 
make  such  levy,  and  that  the  opinion  in  the  case  of  Mid- 
dleton  v.  Greeson,  106  Irid.  18,  supports  their  conten- 
tion, but  we  can  not  give  our  assent  to  this  theory.  It 
is  held  in  that  case  that  the  words  "  township  trustees," 
as  used  in  sections  6006  and  6007  relating  to  the  contract- 
ing of  debts,  included  trustees  of  school  townships,  as  well 
as  trustees  of  civil  townships';  in  other  words,  that  the 
provisions  of  the  sections  6006  and  6007  governed 
whether  the  trustee  of  the  school  township  who  was  the 
same  person  as  the  trustee  of  the  civil  township  was  act- 
ing in  the' capacity  of  trustee  of  the  civil  or  the  school 
township,  but  there  is  no  provision  of  the  statute  requir- 
ing the  board  of  trustees  of  a  city  to  act  in  conjunction 
with  the  board  of  commissioners  in  the  levying  of  a 
special  tax,  as  provided  in  section  4467,  supra,  nor  is  there 
any  provision  requiring  them  to  meet  or  act  together  for 
any  purpose  connected  with  such  levy. 

The  view  we  take  of  ^section  4467  is  that  it  authorizes 
the  board  of  school  trustees  of  a  city  to  levy  the  tax  inde- 
pendently of  the  board  of  commissioners,  and  that  the 
latter  has  no  control  over  the  levying  of  such  special  tax, 
and  that  when  levied  by  the  board  of  school  trustees,  it  is 
the  duty  of  the  county  auditor  to  make  the  assessment 
and  extend  the  same  on  the  tax  duplicate. 

This  view  is  in  accordance  with  the  opinions  given  by 
the  State  Superintendents  of  Public  Instruction  Hopkins 
and  Smart,  and  in  harmony  with  the  opinion  of  this  court 
in  the  case  of  Carmichael  v.  Lawrence,  47  Ind.  554.  See 
Thornton  Indiana  Municipal  Law,section  4467,  and  note 
containing  extracts  from  the  opinions  of  Superintendents 
Hopkins  and  Smart. 

There  is  no  error  in  the  record. 

Judgment  affirmed  with  costs. 

Filed  Sept  17, 1892. 

Vol.  132.— 14 
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No.  15,695. 

Wilson  v.  Bennett  et  al. 

Appeal.— 2»  Term.— When  Irregularities  will  not  InvdidaU.— Supreme  Court. 
— Notice. — When  an  appeal  bond  is  filed  and  approved  in  open  court  at  the 
same  term  that  the  motion  for  a  new  trial  was  overruled,  and  within  a 
reasonable  time  after  the  prayer  for  an  appeal,  an  irregularity  ,such  as  the 
failure  to  name  the  sureties  on  the  bond  at  the  time  of  praying  the  ap- 
peal, will  not  invalidate  the  appeal.  The  appeal  having  been  taken  in 
term,  notice  was  not  required. 

Evidence. — Value  of  Life-Estate. — Non- Expert  Witness — A  witness  is  not 
competent  to  testify  as  to  how  much  a  person's  life-estate  would  be 
worth  at  sheriff's  sale,  considering  his  age  and  physical  condition,  when 
he  is  not  shown  to  have  the  slightest  knowledge  of  Ihe  matter  upon 
which  he  necessarily  gave  an  opinion  in  answering  the  question,  y&: 
the  effect  of  the  person's  physical  condition  upon  his  expectancy  of  life* 

From  the  Hamilton  Circuit  Court. 

W.  Booth,  A.  F.  Shirts  and  M.  Vestal,  for  appellant. 
W.  R.  Fertig  and  R.  R.  8tephen8on,for  appellees. 

• 

Elliott,  C.  J. — Thomas  Bennett  brought  this  suit  against* 
Phebe  Wilson,  David  Wilson,  and  Ella  Gatewood  to  set 
aside  conveyances  made  by  David  Wilson  to  Phebe  Wilson 
and  Ella  Gatewood.  The  trial  court  rendered  a  decree  de- 
claring the  conveyance  to  Phebe  Wilson  by  David  Wilson 
fraudulent  and  annulling  it,  but  confirming  the  conveyance 
made  to  Ella  Gatewood.  On  the  12th  day  of  May,  1890, 
the  court  overruled  the  appellant's  motion  for  a  new  trial ; 
the  appellant  thereupon  prayed  an  appeal,  and  on  the  20th 
day  of  the  same  month  and  during  the  same  term  filed  in 
open  court  an  appeal  bond,  which  was  then  approved  by  the 
court. 

The  appeal  must  be  regarded  as  taken  in  term,  as  all  the 
acts  requisite  to  such  an  appeal  were  performed  during  the 
term  at  which  the  final  decree  was  rendered.  It  would  prob- 
ably have  been  more  strictly  in  accordance  with  the  rules  of 
practice  to  have  named  the  sureties  on  the  bond  at  th«  time 
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of  praying  the  appeal,  but,  as  the  bond  was  filed  at  the  same 
term  and  within  a  very  few  days  after  the  appeal  was  prayed, 
the  irregularity,  if  it  be  such,  is  not  sufficient  to  invalidate 
the  appeal. .  It  has  been  very  often  held  that  where  acts  are 
done  during  term,  it  will  be  presumed  that  they  were  done 
pursuant  to  orders  or  directions  of  the  court ;  and  that  rule 
applies  here.  A  bond  is  essential  to  the  effectiveness  of  a 
term  appeal.  Ex  parte  Sweeney,  131  Ind.  81.  But  where 
a  bond  is  filed  and  approved  in  open  court,  at  the  same  term 
and  within  a  reasonable  time  after  the  prayer  of  an  appeal, 
an  irregularity  will  not  invalidate  the  appeal.  As  this  ap- 
peal was  taken  in  term,  notice  was  not  required.  Proceed- 
ings in  term  pursuant  to  law  must  be  taken  notice  of  by  the 
parties.     The  motion  to  dismiss  the  appeal  is  overruled. 

Bennett  was  asked  and  answered  this  question :  "Consid- 
ering the  age  and  physical  condition  of  David  Wilson,  state 
what  his  life-estate  in  the  land  would  be  worth  at  sheriff's 
sale  where  the  purchaser  would  have  to  wait  a  year  for  pos- 
*  session,  and  pay  the  taxes  on  the  land  ?  "    The  witness  an- 
swered that  the  estate  would  be  worth  fifteen  or  twenty  dol- 
lars.    It  will  be  observed  that  the  question,  brief  as  it  is, 
combines  many  elements  in  the  hypothesis  assumed,  but  un- 
der the  objections  stated  we  are  required  to  consider  only 
two  of  these  elements.     Inasmuch  as  we  can  consider  only 
such  specific  objections  as  the   record  affirmatively  shows 
were  presented  to  the  trial  court,  we  do  not  inquire  whether 
there  are  other  objections  to  the  question  than  those  we  act 
upon. 

It  is  obvious  that  the  question  assumes  that  Bennett  must 
have  known  Wilson's  life  expectancy,  and  this  he  could  not 
know  unless  he  had  an  acquaintance  with  the  average  dura- 
tion of  human  life.  No  such  acquaintance  was  shown.  We 
do  not  doubt  that  an  expert  witness  may  give  an  opinion  as 
to  the  probable  duration  of  life,  nor  do  we  doubt  that  ap- 
proved life  tables,  as  they  are  called,  may  be  used  as  evi- 
dence.    Martin  v.  Merritt,  57  Ind.  34 ;  Shover  v.  Myrick, 
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4  Ind.  App.  7  ;  Wager  v.  Schuyler,  1  Wend.  5p4;  Schell 
v.  Plumb,  55  N.  Y.  592 ;  Greer  v.  Mayor,  etc.,  1  Abb.  Pr. 
(N.  S.)  206 ;  Northwestern,  etc.,  R.  R.  Oo.  v.  Chandler,  84 
Ga.  37 ;  Blair  v.  Madison  County,  81  Iowa,  313.  But  in 
this  instance  the  witness  is  not  shown  to  have  the  slightest 
knowledge  of  the  matter  upon  which  he  necessarily  gave  an 
opinion  in  answering  the  question  asked  him. 

The  infirmity  we  have  pointed  out  is  not  the  only  one,  for 
the  question  requires  the  witness  to  express  an  opinion  upon 
Wilson's  physical  condition.  The  question  could  not  be  an- 
swered without  an  opinion  of  the  witness  as  to  the  effect  of 
Wilson's  physical  condition  upon  his  expectancy  of  life.  This 
the  witness  was  not  qualified  to  give,  for  there  is  no  evidence 
tending  to  show  that  he  possessed  skill  or  knowledge  con- 
stituting him  an  expert.  It  is  possible  that  there  may  be 
cases  where  the  physical  condition  of  a  person  is  so  marked 
and  peculiar  as  to  make  it  competent  for  a  non-expert  witness 
to  give  an  opinion  as  to  the  probable  duration  of  life,  but, 
granting  that  there  may  be  such  cases,  this  case  is  not  one 
that  can  be  taken  out  of  the  general  rule.  There  is  no 
marked  peculiarity  nor  any  distinctive  feature  that  will  au- 
thorize us  to  treat  it  as  an  exception,  but,  on  the  contrary, 
it  is  one  which  the  general  rule  clearly  covers  and  controls. 

We  can  not  say  that  the  admission  of  the  incompetent  tes- 
timony was  not  prejudicial,  for  it  was  directed  to  a  material 
point,  and  the  evidence  is  not  of  such  a  character  as  to  jus- 
tify us  in  declaring  the  judgment  so  clearly  right  upon  the 
merits  that  the  erroneous  ruling  should  be  disregarded. 

Judgment  reversed,  with  instructions  to  sustain  the  appel- 
lant's motion  for  a  new  trial,  and  to  try  the  case  upon    the 
issues  joined  between  Bennett  of  the  one  side  and  David  and 
Phebe  Wilson  of  the  other. 
Filed  May  10, 1892;  petition  for  a  rehearing  overruled  Sept  15, 1892. 
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Warner  etaLv.  Warner. 
No.  16,717. 

Warner  et  al.v.  Warner. 

Trust  ajtd  Trustee.— Husband  and  Wife.— When  Husband  wUl  be  Deemed 
to  Hold  in  TrvMfor  Wife.— Real  Estate.— Advene  FMSC*sion.--StatuU  of 
Limitations. — When  a  father,  in  consideration  of  natural  love  and  affec- 
tion, agreed  to  convey  to  his  married  daughter  a  certain  tract  of  land, 
hut  before  the  conveyance  was  made  it  was  mutually  agreed  between 
the  father,  the  daughter  and  a  brother  of  the  daughter,  who  held  a  tract 
of  land  which  he  desired  to  exchange  for  the  first  named  tract,  that  the 
father  should  convey  said  tract  to  the  brother  of  appellee,  and  in  re- 
turn therefor  the  brother  should  convey  his  tract  of  land  to  appellee ; 
that  the  land,  as  per  agreement,  was  conveyed  by  the  father  to  the 
brother  of  appellee,  and  that  appellee  entrusted  the  conveyance  of  the 
land,  to  be  made  to  her  by  her  brother,  in  the  hands  of  her  husband  as 
her  agent ;  that  instead  of  making  the  conveyance  to  her  the  husband 
fraudulently  took  the  conveyance  in  his  own  name,  and  concealed  the 
fact  from  appellee,  and  such  fact  did  not  come  to  her  knowledge  until 
after  the  death  of  her  husband,  who  died  intestate. 

Held,  that  such  action  by  the  husband  was  a  gross  fraud  upon  the  rights 
of  the  wife,  and  that  equity  will  hold  the  husband  to  be  the  trustee  of 
the  wife,  and  that  the  property  so  held  in  trust  is  not  subject  to  the 
debts  of  the  husband. 

Held,  also,  that  the  question  as  to  whether  the  wife  did  or  did  not  have  ad- 
verse possession  of  the  land  was  wholly  immaterial,  the  evidence  and  the 
special  findings  showing  that  the  husband  fully  recognized  the  right  of 
the  wife  up  to  the  time  of  his  death. 

Held,  also,  that  the  statute  of  limitations  would  not  commence  to  run  until 
the  husband  disowned  his  trust. 

* 

From  the  Wells  Circuit  Court. 

L.  Mock,  A.  Simmons,  G.  L.  Holstein  and  G.  E.  Barrett, 
for  appellants. 

A.  N.  Martin,  G.  C.  Vaughn  and  J.  H.  G.  Smith,  for  ap- 
pellee. 

Coffey,  J. — The  first  paragraph  of  the  complaint  in  this 
cause  is  an  ordinary  complaint  to  quiet  title  to  land,  based 
upon  an  alleged  legal  title  held  by  the  appellee. 

The  second  paragraph  alleges,  in  substance,  that  in  the  year 
1851  Henry  Gehrett,  who  was  the  father  of  the  appellee,  was 
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the  owner  in  fee  of  an  eighty-acre  tract  of  land  in  section 
two,  township  twenty-five,  range  twelve,  in  Wells  county, 
which,  in  consideration  of  natural  love  and  affection,  and  in 
order  to  provide  her  a  home,  as  he  had  done  for  his  other 
children,  he  agreed  to  convey  to  the  appellee,  who  was  the 
wife  of  Jacob  Warner,  in  fee  simple ;  that  Samuel  Gehrett, 
who  was  the  appellee's  brother,  was  at  the  same  time  the 
owner  of  the  eighty-acre  tract  of  land  described  in  the  com- 
plaint, in  section  14  of  the  same  township  and  range,  which 
he  was  desirous  of  exchanging  with  the  appellee  for  the 
eighty-acre  tract  proposed  to  be  conveyed  her  by  her  father; 
that  it  was  mutually  agreed  between  the  appellee  and  her 
husband,  Jacob  Warner,  her  father  and   the  said   Samuel 
Gehrett,  that  her  father  should  convey  said  land  in  section 
two  to  the  said  Samuel,  and  that  in  consideration  thereof  the 
■aid  Samuel  should  convey  the  tract  so  owned  by  him  to  the 
appellee ;  that  in  pursuance  of  said  contract  the  appellee's 
father  did  convey  the  tract  so  intended  for  her  to  Samuel, 
and  she  entrusted  the  said  Samuel  and  her  husband  with  the 
business  of  making  a  conveyance  of  the  land  by  Samuel  to 
her ;  that  in  violation  of  his  trust  the  said  Jacob  procured 
said  land  to  be  conveyed  to  himself;  that  said  conveyance 
was  made  to  her  husband,  Jacob  Warner,  without  her  knowl- 
edge or  consent ;  that  he  paid  no  consideration  therefor  what- 
ever, the  same  being  made  solely  in   consideration   of  the 
tract  of  land  so  conveyed  by  her  father  to  the  said  Samuel 
Gehrett;  that  said  Jacob  never  recorded  said  conveyance, 
and  never  made  known  to  her  the  contents  of  the  same,  and 
never  in  her  presence  claimed  to  be  the  owner  of  said   land; 
that  she  had  full  confidence  in  her  husband,  and  always  be- 
lieved that  the  land  had  been  conveyed  to  her,  and,  so  believ- 
ing, has  ever  since  the  execution  of  said  conveyance  claimed 
to  be  the  owner  thereof,  and  has  always  since  its  execution 
in  the  year  1851,  both  personally  and  through  her  said  hus- 
band as  her  agent,  been  in  the  continuous,  open  and  adverse 
possession  of  said  land  as  sole  owner  thereof;  that  her  has- 
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band,  Jacob  Warner,  died  intestate  on  the  17th  day  of  March 
1887,  when  for  the  first  time  she  discovered  that  said  con- 
veyance had  been  made  to  him  and  not  to  her ;  that  all  the 
appellants  are  the  children  and  only  heirs  of  said  husband, 
except  the  appellants  Pedrick  and  Pedrick,  who  are  judgment 
creditors.  Prayer  that  the  deed  be  declared  void,  except  in 
so  far  as  she  is  entitled  to  have  the  title  thereby  conveyed 
decreed  to  be  held  in  trust  for  her  by  the  said  Jacob  Warner. 
The  third  paragraph  is  a  complaint  to  quiet  title  based 
upon  an  alleged  twenty  years'  adverse  possession  of  the  Und 
by  the  appellee. 

The  appellants  filed  answers  and  cross-complaints,  and 
upon  issues  joined  the  cause  was  tried  by  the  court,  a  special 
finding  of  facts  and  conclusions  of  law  thereon  being  filed, 
upon  which  the  court  entered  judgment  for  the  appellee. 

It  is  assigned  as  error  that  the  court  erred  in  overruling  a 
demurrer  to  the  second  paragraph  of  the  complaint.  It  is 
contended  that  the  facts  stated  in  this  paragraph  bring  the 
case  within  the  rule  that  a  court  of  chancery  will  not  enforce 
an  unexecuted,  imperfect  trust  in  favor  of  a  volunteer,  as 
held  in  the  case  of  Wright  v.  Moody,  116  Ind  175,  and  in 
the  case  of  Pearson  v.  Pearson,  125  Ind.  341. 

We  are  not  inclined  to  adopt  this  contention.  There  is 
here  present  something  more  than  a  mere  unexecuted  trust, 
and  the  appellee  is  in  no  sense  a  volunteer.  She  had  a  con- 
tract by  the  terms  of  which  the  land  in  controversy  was  to 
be  conveyed  to  her  in  consideration  of  the  conveyance  to 
the  owner  of  a  tract  which  was  intended  by  her  father  as  an 
advancement  to  her  of  a  part  of  his  estate.  The  land  in- 
tended for  her  was  conveyed  to  her  brother  pursuant  to  the 
contract,  and  she  entrusted  the  consummation  of  her  agree- 
ment to  her  husband,  in  whom  she  naturally  had  confidence. 
Instead  of  faithfully  executing  his  trust,  as  her  agent,  he 
took  the  conveyance  to  himself.  This  was  a  gross  fraud  up- 
on her  rights,  and  in  such  case  equity  will  decree  the  agent 
to  be  the  trustee  of  the  principal.     Perry  Trusts,  sections 
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240,  241 ;  2  Pom.  Eq.  Jur.,  section  1044 ;  2  Washb.  Real 
Prop.  476 ;  Cox  v.  Arnsmann,  76  Ind.  210 ;  Lord  v.  Bishop, 
101  Ind.  334;   Warren  v.  HuU,  123  Ind.  126. 

The  facts  in  this  case  bring  it  clearly  within  the  princi- 
ples announced  in  the  case  of  Lord  v.  Bishop,  supra. 

As  said  in  Warren  v.  HuU,  supra,  "  Certainly,  the  hus- 
band can  not  wrest  from  his  wife  her  father's  gift,  and,  if  he 
can  not,  neither  can  his  creditors/' 

The  appellee's  husband  never  had  a  dollar  invested  in  the 
land  in  dispute,  and  to  permit  him  to  take  and  hold  it  with- 
out the  consent  of  the  appellee  would  be  the  grossest  injus- 
tice. In  our  opinion  the  second  paragraph  of  the  complaint 
states  a  cause  of  action. 

The  special  finding  of  facts  corresponds  with  the  allega- 
tions in  the  second  paragraph  of  the  coniplaint,  and"ia,  in 
our  opinion,  fully  sustained  by  the  evidence.  The  question 
as  to  whether  the  appellee  did  or  did  not  have  adverse  pos- 
session of  the  land  is  wholly  immaterial,  as  the  evidence,  as 
well  as  the  special  findings,  shows  that  the  husband  fully 
recognized  the  right  of  the  appellee  up  to  the  time  of  his 
death. 

The  statute  of  limitations  would  not  commence  to  run 
until  he  disavowed  his  trust.  The  court  did  not  err,  in  our 
opinion,  in  its  conclusions  of  law  upon  the  facts  as  stated  in 
the  special  finding. 

It  is  also  urged  that  the  court  erred  in  admitting  certain 
evidence  over  the  objection  of  the  appellants,  and  in  over- 
ruling certain  motions  made  by  them  relating  to  the  facte  to 
be  contained  in  the  special  findings  of  the  court. 

We  have  carefully  examined  the  questions  here  presented, 
and  find  no  error.  No  good  purpose  would  be  subserved  by 
setting  out  these  questions  in  this  opinion. 

In  our  judgment  this  cause  was  correctly  determined  upon 
its  merits  in  the  circuit  court. 

Judgment  affirmed. 

Filed  May  24, 1892 ;  petition  for  a  rehearing  overruled  flept.  16*  1892. 
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The  Town  of  Winamao  ttoLv.  Huddleston. 


No.  16,614. 

The  Town  of  Wikamac  et  al.  v.  Huddleston. 

Cities  and  Towns. — Power  to  Issue  Bonds, — A  town  can  not,  under  the 
Constitution  of  this  State,  issue  bonds  to  obtain  funds  with  which  to 
rebuild  a  school-house,  when  the  issuance  of  the  bonds  will  create  a 
debt  in  excess  of  two  per  centum  of  the  taxable  value  of  the  property 
within  the  corporate  limits  of  the  town.  * 

Same.— Enjoining  Issuance  of  Bond. — A  taxpayer  may  maintain  an  injunc- 
tion to  prevent  the  issuance  of  corporate  bonds  without  authority. 

From  the  Pulaski  Circuit  Court. 

J3.  Borders  and  F.  L.  Duke,  for  appellants. 
J.  C.  Nye  and  It.  A.  Nye,  for  appellee. 

Elliott,  J. — The  board  of  trustees  of  the  town  of  Win- 
amac  adopted  an  ordinance  directing  bonds  of  the  town  to 
be  issued  to  procure  funds  with  which  to  rebuild  a  school- 
house  that  had  been  destroyed  by  fire.  The  ordinance  di- 
rects the  proper  officers  to  execute  the  bonds  of  the  corpora- 
tion, and  the  officers  propose  to  execute  the  bonds  as  directed. 
The  bonds,  if  issued,  will  create  a  debt  in  excess  of  two  per 
centum  of  the  taxable  value  of  the  property  within  the  cor* 
porate  limits  of  the  town. 

There  can  be  no  doubt  that  if  the  bonds  are  executed  as 
proposed,  and  are  of  any  validity,  they  will  create  a  debt 
against  the  public  corporation.  In  this  particular,  as  in 
others,  this  case  is  radically  different  from  that  of  City  of 
Valparaiso  v.  Gardner,  97  Ind.  1.  The  debt  created  by  a 
bond  executed  by  a  public  corporation  is  not  an  obligation 
payable  out  of  specific  funds*  but  is  a  contract  to  pay  money 
generally,  and  hence  this  case  is  not  within  the  doctrine  of 
each  cases  as  Quill  v.  Oity  of  Indianapolis,  124  Ind.  292 ; 
Strieb  v.  Cox,  111  Ind.  299;  Board,  etc.,  v.  Hill,  115  Ind. 
316.  A  valid  bond  binds  the  corporation  directly  and  un- 
conditionally, unless  it  is  otherwise  expressly  stipulated  in 
the  instrument  or  provided  by  law.     If  the  bonds  proposed 
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to  be  issued  are  not  valid  because  of  want  of  authority,  then, 
no  matter  what  may  be  the  cause  of  the  invalidity,  they 
should  not  be  issued,  so  that  if  counsel  are  right  in  saying 
that  the  town  has  no  authority  to  issue  the  bonds  the  judg- 
ment below  must  be  sustained.  *  If  there  was  error  in  favor 
of  the  appellants,  they  can  not*  successfully  complain.  See 
authorities  cited  in  Elliott  App.  Proc,  sections  314,  n.  2, 
317,  n.  2. 

The  constitutional  provision  restricting  the  power  of  pub- 
lic corporations  to  incur  debts  reads  thus:  "  No  political  or 
municipal  corporation  in  this  State  shall  ever  become  in- 
debted, in  any  manner  or  for  any  purpose,  to  an  amount  in 
the  aggregate  exceeding  two  per  centum  on  the  value  of  the 
taxable  property  within  sucji  corporation,  to  be  ascertained 
by  the  last  assessment  for  State  and  county  taxes  previous 
to  the  incurring  of  such  indebtedness;  and  all  bonds  or  ob- 
ligations, in  excess  of  such  amount,  given  by  such  corpora- 
tion, shall  be  void." 

We  can  see  no  possible  reason  for  holding  that  bonds  is- 
sued to  build  a  school-house  are  not  within  the  constitutional 
provision  quoted,  nor  can  we  conceive  of  any  reason  upon 
which  it  can  be  held  that  because  there  is  a  provision 
or  promise  to  levy  taxes  to  pay  the  bonds,  the  constitu- 
tional provision  does  not  apply.  We  may  regret  that  the 
town  of  Winamac  can  not  issue  bonds  to  rebuild  its  school- 
house,  but  we  can  not  escape  the  force  of  the  strong  and 
plain  provision  of  our  organic  law. 

A  taxpayer  may  maintain  injunction  to  prevent  the  issue 
of  corporate  bonds  without  authority.  There  is  no  other 
remedy  of  equal  power  and  efficiency,  and  the  case,  there- 
fore, comes  within  the  rule  declared  in  such  cases  as  Watsoii 
v.  Sutherland,  5  Wall.  74;  Denny  v.  Denny,  113  Ind.  22; 
Bishop  v.  Moorman,  98  Ind.  1,  and  the  cases  there  cited. 

Judgment  affirmed. 

Filed  July  1, 1892. 
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La  Rosab  v.  The  State. 

Cbhohal  Law. — Seduction. — Evidence. — Sufficiency  of  to  Warrant  a  Convic- 
tion.— In  a  criminal  action  for  seduction,  the  only  evidence  introduced 
to  corroborate  the  testimony  of  the  prosecutrix  was  the  testimony  given 
by  Charles  Simon,  of  a  conversation  with  the  appellant,  in  which  the 
appellant  said:  "  That  Ella  was  a  good  girl,  and  he  expected  to  make 
her  Mrs.  La  Bosae." 

Held,  that  the  evidence  of  the  prosecutrix  was  not  sufficiently  corrobo- 
rated to  authorize  a  conviction  under  section  1807,  B.  S.  1881. 

From  the  Noble  Circuit  Court. 
L.  H.  Wrigley,  for  appellant. 

L.D.ffleming,  Prosecuting  Attorney,  and  H.  C  Peterson, 
for  the  State. 

Miller,  J. — The  appellant  was  prosecuted  and  con- 
victed for  the  seduction  of  a  female  of  good  repute  for 
chastity  and  under  the  age  of  twenty-one  years. 

The  sufficiency  of  the  evidence  to  sustain  the  verdict 
of  the  jury  is  the  only  question  presented  by  the  record. 

The  point  made  by  counsel  for  appellant  is  that  the 
evidence  of  the  prosecutrix  is  not  corroborated  in  accord- 
ance with  the  provision  of  section  1807,  R.  S.  1881,  which 
is  as  follows : 

"  In  prosecutions  for  seduction,  and  for  enticing  and 
taking  away  a  female  for  the  purposes  of  prostitution,  the 
evidence  of  the  female  must  be  corroborated  to  the  extent 
required  as  to  the  principal  witness  in  cases  of  perjury." 

■ 

Several  witnesses  were  placed  upon  the  stand  to  show 
the  good  repute  of  the  prosecuting  witness  for  chastity, 
but  the  only  evidence 'introduced  to  corroborate  the  testi- 
mony of  the  prosecutrix,  is  contained  in  the  evidence 
given  by  Charles  Simon,  of  a  conversation  with  the  appel- 
lant pn  the  street,  about  the  20th  of  December,  1891,  iu 
which  appellant  said  "that  Ella  was  a  good  girl  and  he 
expected  to  make  her  Mrs.  La  Rosae." 
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Assuming  that  this  evidence  tends  to  corroborate  the 
testimony  of  the  prosecutrix,  that  her  seduction  was  ac- 
complished under  promise  of  marriage,  the  question  arises 
whether  a  corroboration  of  her  testimony  as  to  one  of  the 
material  elements  necessary  to  make  up  the  crime,  is  a 
sufficient  compliance  with  the  requirements  of  the  statute 
above  cited. 

So  far  as  we  have  been  able  to  discover,  this  statute  has 
never  been  judicially  construed  by  the  courts  of  this  State, 
but  provisions  bearing  more  Or  less  similarity  have  been, 
not  infrequently,  before  the  courts  in  other  jurisdictions, 
and  we  are  therefore  not  without  the  assistance  afforded 
by  adjudged  cases. 

The  statute  of  Minnesota  provides  that  "No  conviction 
shall  be  had  under  the  provisions  of  this  section  on  the 
testimony  of  the  female  seduced,  unsupported  by  other 
evidence." 

In  construing  this  statute  in  State  v.  Timmensy  4  Minn. 
325  (332),  the  court  said : 

"  A  conviction  can  not  be  had  under  this  statute  upon 
the  testimony  of  the  woman  seduced  unless  she  is  corrob- 
orated upon  every  material  point  necessary  to  the  perfec- 
tion of  the  offence,  to  wit :  the  promise  to  marry,  the  se- 
duction under  such  promise,  and  the  previous  chaste 
character  of  the  party  seduced." 

This  case  was  cited  with  approval  in  State  v.  Brinkhaus, 
34  Minn.  285. 

In  New  York  the  statute  declared  that  "No  conviction 
shall  be  had  on  the  testimony  of  the  female  seduced,  un- 
supported by  other  evidence." 

In  Kenyon  v.  People,  26  N.  Y.  208,  the  court  held  that 
no  corroboration  was  necessary  upon  the  points  that  she 
was  an  unmarried  female  of  previous  chaste  character, 
saying,  "  It  was  only  necessary  that  she  should  be  sup- 
ported by  direct  evidence  or  proof  of  circumstances,  as 
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to  the  facts  constituting  the  crime.  These  were  the 
promise  and  the  intercourse." 

This  construction  was  adhered  to  in  the  subsequent 
cases  of  Armstrong  v.  People,  70  N.  T.  38 ;  and  People  v. 
Plath,  100  N.  T.  590. 

In  North  Carolina  the  statute  provides  that "  The  unsup- 
ported testimony  of  the  woman  shall  not  be  sufficient  to 
convict." 

In  State  v.  Ferguson,  107  N.  C.  841,  the  trial  court  in- 
structed the  jury  that  criminal  seduction  was  made  up  of 
three  ingredients :  (1)  There  must  be  the  act  of  sexual 
intercourse.  (2)  The  act  must  be  committed  under  prom- 
ise of  marriage.  (3)  The  woman  must  be  in  the  charac- 
ter of  an  innocent  woman ;  and  that  if  the  prosecutrix  was 
supported  as  to  the  truth  of  the  existence  of  any  one  of  these 
ingredients  the  case  was  brought  within  the  provisions  of 
the  act. 

This  instruction  was  held  to  be  erroneous,  the  court 
saying,  in  substance,  that  supporting  proof  of  some  of  the 
ingredients  was  not  sufficient  to  sustain  prosecution.  The 
defendant  admitted  the  act  of  sexual  intercourse,  but  this 
was  decided  not  to  be  a  sufficient  corroboration. 

The  statute  of  New  Jersey  provides  that  in  such  cases, 
"the  evidence  of  the  female  must  be  corroborated  to  the 
extent  required  in  case  of  indictment  for  perjury." 

In  Zabriskie  v.  State,  43  N.  J.  (Law)  640,  the  court  held 
that  in  order  to  warrant  a  conviction  under  this  statute 
the  following  facts  must  appear : 

"  1.  The  defendant  must  be  a  single  man  over  the  age 
of  eighteen. 

"2.   The  female  must  be  a  single  woman. 

"  3.    She  must  be  under  the  age  of  twenty-one. 

u  4.   She  must  be  of  good  repute  for  chastity. 

"  5.  The  sexual  intercourse  must  have  been  had  under 
a  promise  of  marriage. 

"  6.  She  must  thereby  become  pregnant. 
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"  7.  The  evidence  of  the  female  must  be  corroborated  to 
the  extent  required  in  case  of  indictment  for  perjury." 

In  the  course  of  the  opinion  the  court  said : 

"  Error  is  also  assigned  upon  the  charge  of  the  court  to 
the  jury  as  to  the  necessary  corroboration  of  the  prose- 
cutrix. 

"  Our  statute  requires  that  the  evidence  of  the  female 
shall  be  corroborated  to  the  extent  required  in  case  of  in- 
dictment for  perjury. 

"The  test  of  the  correctness  of  the  charge  will  be,  whether 
the  matter  submitted  to  the  jury  as  corroborated  in  this 
case  would  be  sufficient,  with  the  oath  of  the  female, 
to  convict  the  defendant  of  perjury  in  swearing  that  there 
was  not  a  promise  of  marriage. 

"  Formerly,  it  required  the  testimony  of  two  witnesses  to 
convict  of  perjury,  but  the  rule  has  been  so  far  relaxed  as 
to  permit  a  conviction  upon  the  oath  of  one  wituess  sup- 
ported by  proof  of  strong  corroborating  circumstances  of 
such  a  character  as  clearly  to  turn  the  scale  and  overcome 
the  oath  of  the  defendant  and  the  legal  presumption  of 
his  innocence. 

"  A  larger  measure  of  corroboration  is  requisite  than  that 
which  is  essential  to  support  the  testimony  of  an  accom- 
plice against  his  confederates  in  crime ;  something  more 
than  the  mere  weight  of  evidence  in  favor  of  the  State. 

u  Such  evidence  will  satisfy  the  New  York  statute,which 
simply  requires  the  evidence  of  the  female  to  be  sap- 
ported.  Kenyon  v.  People,  26  N.  Y.  204 ;  Boyce  v.  People, 
55  N.  Y.  644. 

"Our  statute  is  manifestly  intended  to  be  more  ex- 
acting." 

The  court  also  says : 

"  If  it  be  said  that  this  interpretation  of  the  statute  will 
render  it  difficult  to  convict,  the  answer  is  that  the  framer 
of  the  act  did  not  insert  this  clause  as  to  corroboration 
for  the  purpose  of  making  conviction  easy." 
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The  statute  under  which  this  case  was  decided  is  so 
similar  to  our  own,  so  far  as  it  relates  to  the  question  be- 
fore us,  as  to  make  the  case  very  much  in  point. 

In  accordance  with  what  we  regard  as  the  overwhelm- 
ing weight  of  authority,  we  hold  that  the  evidence  of  the 
prosecutrix  was  not  sufficiently  corroborated  to  sustain  a 
conviction. 

The  judgment  is  reversed  with  instructions  to  grant  the 
defendant  a  new  trial,  and  for  further  proceedings  in  ac- 
cordance with  this  opinion.  * 

Filed  Sept  16,.1892. 


No.  16,949. 

EWTNG   ET  AL.  V.    WlLflON  ET  AL. 

* 

Tbtjot. —  Undue  Influence. — Revocation.—  Consideration. — Parol  Evidence, — 
Bona  Fide  Purchaser.— A  young  man  between  twenty-two  and  twenty- 
three  yean  of  age,  without  business  experience  or  knowledge,  intemper- 
ate in  his  habits,  unmarried,  and  easily  influenced  by  those  in  whom  he 
had  confidence,  was  induced  by  his  father,  a  man  of  large  wealth,  great 
ability  and  force  of  character,'  and  who  possessed  a  commanding  influ- 
ence over  his  son,  to  convey  to  him  for  a  consideration  named  in  the 
deed  of  $600  (no  actual  consideration  being  paid),  all  his  property  of 
the  estimated  value  of  $50,000  in  trust  for  himself  for  life,  remainder 
to  his  personal  representatives.  Afterwards  the  father  reconveyed  the 
property  to  the  son,  and  he  in  turn  conveyed  the  land  in  dispute — a 
portion  of  that  originally  conveyed  to  the  father — to  bona  fide  par- 
chasers.  The  son  died  and  his  legal  representatives  claim  title  to  the 
land. 

Meld,  that  they  had  no  title  that  equity  would  enforce,  the  deed  to  the 
father  being  unconscionable,  and  the  reconveyance  to  the  son  being 
simply  what  in  equity  and  good  conscience  it  was  the  father's  duty 
to  do. 

Hetdy  also,  that  the  reconveyance  showed  that  the  trustee  intended  that 
the  trust  should  be  temporary,  and  that  it  was  an  exposition  of  the  con- 
tract by  the  contracting  parties  themselves,  and  entitled  to  weight. 

JBMLf  also,  ttyat  the  provisions  in  the  deed  declaring  where  the  property 
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should  go  in  case  of  the  donor's  death,  did  not  make  the  son's  volun- 
tary deed  irrevocable,  the  facts  showing  that  the  conveyance  was  exe- 
cuted for  a  temporary  purpose,  and  that  the  grantee,  recognising  the 
fact  that  the  purpose  had  been  accomplished,  reconveyed  the  property 
to  the  donor. 

Held,  also,  that  the  purchasers  from  the  son  had  a  right  to  assume  that 
there  was  prima  facie  a  valid  reason  for  the  conveyance  and  a  considera- 
tion for  it. 

Hddf  also,  that  it  was  competent  to  prove  by  parol  the  want  of  actual 
consideration  and  the  circumstances  surrounding  the  execution  of  the 
deed. 

From  the  Cass  Circuit  Court. 

J.  G.  Nelson,  Q.  A.  Myers  and  jR.  E.  Pendarvis,  for  ap- 
pellants. 

D.  D.  Dykeman,  W.  T.  Wilson  and  if.  Winjidd,  for  ap- 
pellees. 

Elliott,  C.  J. — The  appellants  claim  title  to  real  estate, 
and  base  their  claim  upon  a  deed  executed  to  George 
W.  Ewing,  senior,  by  George  W.  Ewing,  junior.  The  deed 
is  the  same  as  that  which  received  consideration  in  the  cases 
of  Ewing  v.  Jones,  130  Ind.  247  ;  Ewing  v.  Lutz,  131  Ind. 
361,  and  other  cases.  The  decisions  in  those  cases  con- 
clusively settle  the  questions  arising  upon  the  instrument 
itself,  but  they  go  no  further ;  on  the  contrary,  as  the  opin- 
ions in  those  cases  expressly  declare,  the  court  confined  its 
decision  to  the  language  of  the  deed,  considered  without  ref- 
erence to  extrinsic  facts.  In  this  case  questions  very  differ- 
ent from  those  presented  in  the  cases  referred  to  require  con- 
sideration and  decision.  In  the  case  before  us  the  appellees 
filed  a  cross-complaint,  asserting  title  and  praying  that  it  be 
quieted  in  them,  and  the  court  made  a  special  finding.  The 
questions  we  are  required  to  consider  and  decide  arise  on  the 
special  finding,  for  the  ascertainment  and  declaration  of  the 
principles  applicable  to  the  facts  stated  in  the  finding,  neces- 
sarily involve  and  dispose  of  all  the  incidental  questions 
presented  by  the  ruling  denying  a  new  trial. 

The  special  finding  sets  forth  various  conveyances,  and, 
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among  others,  the  deed  of  George  W.  Ewing,  junior,  to 
George  W.  Ewing,  senior,  and  also  the  deeds  executed  by 
the  latter  reconvening  the  land  to  the  former.  Those  deeds 
are  sufficiently  set  forth  or  referred  to  in  Ewing  v.  Jones,  su- 
pra, and  we  do  not  deem  it  necessary  to  again  copy  them  or 
to  give  a  more  particular  statement  of  their  contents.  We 
•copy  from  the  finding  the  trial  court's  statement  of  the  facts 
connected  with  the  execution  of  the  conveyance  first  men- 
tioned :  "  That  said  George  W.  Ewing,  second,  was  born 
July  20th,  1841,  and  was  at  the  time  of  the  execution  of  the 
deed  between  twenty-two  and  twenty-three  years  of  age  and 
had  just  attained  his  majority,  that  he  had  been  in  the  army 
and  had  no  business  experience  or  knowledge ;  that  he  was 
intemperate  in  his  habits,  unmarried,  and  easily  influenced 
by  those  in  whom  he  had  confidence,  and  was  particularly 
under  the  influence  and  control  of  George  W.  Ewing,  senior, 
his  father,  the  grantee  in  said  deed;  that  said  deed  de- 
scribed and  included  all  of  the  estate,  real  and  personal,  of 
which  George  W.  Ewing,  second,  was  at  the  time  possessed 
of;  that  the  property  so  conveyed  was  of  the  value  of  fifty 
thousand  dollars ;  that  George  W.  Ewing,  senior,  grantee 
and  trustee  named  in  said  deed,  was  the  father  of  George  W. 
Ewing,  second,  was  a  man  of  great  wealth — more  than  two 
millions  of  dollars— of  large  experience  in  business  matters, 
great  ability  and  force  of  character,  and  generally  carrying 
things  his  own  way  with  persons  connected  with  him ;  that 
he  had  a  commanding  influence  over  his  son,  said  George  W. 
Swing,  second ;  that  the  deed  of  trust  of  December,  1863, 
was  executed  by  George  W.  Ewing,  second,  in  compliance 
with  the  suggestion  and  at  the  dictation  of  George  W.  Ewing, 
senior ;  that  the  consideration  of  six  hundred  dollars  named 
in  the  deed  was  nominal  and  was  never  in  fact  paid  as  re- 
cited in  said  deed,  but  only  advanced  out  of  the  future  in- 
come of  the  trust  property,  and  in  an  accounting  had  later 
it  was  accounted  for  out  of  said  income ;  that  at  the  time 
Vol.  132.— 15 
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the  deed  was  executed  and  for  the  purpose  of  keeping  him 
out  of  the  army  the  grantee  in  said  deed  had  directed  the 
grantor  to  go  to  California,  and  the  grantor  had  agreed  to 
go ;  that  both  grantor  and  grantee,  in  executing  said  deed, 
understood  that  it  should  be  temporary  only,  and  that  on 
the  son's  return  from  his  visit,  or  as  soon  as  he  desired,  its 
powers  should  be  revoked,  but,  meantime,  his  father  in  act- 
ing under  said  deed  should  manage  the  property  and  create 
an  income  therefrom ;  that  said  deed  was  prepared  at  the  in- 
stance of  the  grantee,  George  W.  Ewing,  senior,  by  William 
Lytle  and  Bynum  D.  Minor,  his  confidential  bookkeepers, 
both  of  whom  were  devoted  to  his  interests  and  controlled 
by  his  wishes ;  no  professional  counsel  was  present  or  con- 
sulted." 

The  controlling  question  in  this  case  is  as  to  the  effect  of 
the  trust  deed  executed  by  Ewing,  the  son,  to  Ewing,  the 
father,  as  read  by  the  light  of  the  circumstances  attending 
its  execution,  and  as  interpreted  by  the  subsequent  acts  of 
the  grantor  and  the  grantee.  The  light  from  these  sources 
falls  fully  upon  the  case  before  us,  but  it  was  entirely  absent 
from  the  case  as  made  by  the  record  in  Ewing  v.  Jones,  su- 
pra. The  great  rule,  we  may  say  at  the  outset,  for  the  con- 
struction of  instruments  is  to  discover  and  execute  the  in- 
tention of  the  contracting  parties.  In  this  instance  it  is  our 
duty  to  ascertain,  if  we  can,  the  intention  of  the  parties, 
and,  if  our  quest  results  successfully,  give  the  intention  full 
effect.  The  general  question  may  be  thus  stated.  Did  Ew- 
ing, the  son,  intend  to  part  with  all  dominion  over  his  prop- 
erty and  vest  it  irrevocably  in  Ewing,  the  father,  and  did  the 
deed  of  trust  as  read  by  the  light  of  attendant  facts  and  the 
settled  principles  of  equity  jurisprudence,  have  the  effect  to 
completely  divest  the  grantor  of  all  his  property?  If  this 
was  the  intention  of  the  parties  and  the  effect  of  the  deed,  it 
must  stand  as  written ;  if  it  was  not,  the  reconveyance  of  the 
senior  Ewing  was  effective,  and  the  appeal  must  fail. 

It  is  too  well  settled  to  admit  of  controversy  that  parol 
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evidence  is  competent  for  the  purpose  of  proving  fraud  or 
mistake.  Equity  will  relieve  upon  parol  evidence,  and  in 
cases  similar  in  their  general  features  to  the  present  courts 
have  often  reformed  instruments  such  as  the  one  before  us. 
Willan  v.  Willan,  16  Vesey,  72 ;  Wiser  v.  Blackly,  1  Johns. 
Ch.  607 ;  Quick  v.  Stuyvesant,  2  Paige,  84 ;  Coles  v.  Bowne, 
10  Paige,  626 ;  Firmstone  v.  DeOamp,  17  K  J.  Eq.  309 ;  Ket- 
seUorack  v.  Livingston,  4  Johns.  Ch.  144.  It  is  an  elementary 
rule  that  parol  evidence  is  competent  to  prove  the  consider- 
ation of  a  deed,  and  a  rule  of  like  elementary  character  is, 
that  parol  evidence  is  admissible  even  where  there  is  no 
fraud  or  mistake  to  show  facts  surrounding  the  execution  of 
an  instrument.  It  is,  therefore,  no  objection  to  the  special 
finding  before  us  that  it  contains  facts  resting  on  parol  as 
well  as  matters  embodied  in  written  instruments.  It  would 
not  be  an  effective  objection  in  ordinary  cases,  and  it  is  even 
less  effective  in  such  a  case  as  this,  in  view  of  the  facts  at* 
tending  the  execution  of  the  deed,  the  confidential  relation 
of  the  parties,  and  the  nature  of  the  transaction. 

Conspicuous  among  the  facts  is  the  absence  of  consider- 
ation. It  is  now  known  to  us  that  the  trust  deed  was  with- 
out consideration.  If,  therefore,  Ewing,  the  son,  irrevocably 
%pa.rted  with  his  property,  he  did  it  because  it  was  his  inten- 
tion to  make  an  absolute  and  unalterable  gift.  If  this  was 
his  intention,  Ewing,  the  father,  took  as  the  trustee  of 
donees,  who  had  yielded  no  consideration.  Neither  is  the 
trustee  a  bona  fide  purchaser,  nor  are  the  beneficiaries  pur- 
chasers for  value,  and  hence  they  have  no  rights  as  pur- 
chasers of  that  class.  The  trustee  is,  indeed,  constructively 
if  not  actually,  a  mala  fide  donee,  for  the  means  by  which  he 
secured  the  execution  of  the  deed,  the  advantage  he  took  of 
the  confidential  relations  existing  between  him  and  his  son, 
the  use  he  made  of  his  influence,  and  the  agents  he  employed 
to  secure  an  instrument  fitting  his  purpose  strip  him  of  the 
vestments  of  a  donee  in  good  faith.  There  was  undue  use 
of  confidential  relation,  and  there  was  resort  to  extraordinary 
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means.  The  end  attained  was  unconscionable,  for  a  trans* 
action  which  takes  from  a  man  all  his  property  without  con- 
sideration is  not  commendable  or  just,  unless  there  was  full 
knowledge  and  entire  and  unfettered  freedom  of  thought  and 
action. 

The  authorities  fully  warrant  the  conclusion  that  a  court 
of  equity  will  not  enforce  an  instrument  executed  under  such 
circumstances  as  was  the  one  before  us,  in  favor  of  the  active 
procurer  of  its  execution.  Ashion  v.  Thompson,  32  Minn. 
25 ;  Misketfs  Appeal,  107  Pa.  St.  611 ;  Bainbrigge  v.  Browne 
18  L.  R.  Ch.  D.  188 ;  Berdoe  v.  Dawson,  34  Beav.  603 ;  Miller 
v.  Simonds,  72  Mo.  669 ;  Wood  v.  Robe,  96  N.  Y.  414.  In 
Miller  v.  Simonds,  supra,  the  child  was  of  full  age,  but  it  was 
held  in  a  well  reasoned  opinion  that  the  gift  was  ineffective, 
because  of  the  undue  influence  which  the  kinship  between 
father  and  child  gave  the  former.  Gifts  procured  by  a  pa- 
rent from  a  child  are  regarded  with  stern  eyes  by  the  courts 
of  equity,  and  are  not  upheld  if  there  are  circumstances  in- 
dicating their  unconscionable  character,  or  showing  the  use 
of  an  undue  or  improper  influence.  Oarvin  v.  Williams,  44 
Mo.  465 ;  Street  v.  Goss,  62  Mo.  226.  In  the  case  last  cited 
it  was  said,  in  speaking  of  a  gift  by  a  kinswoman  to  a  kins- 
man :  "  There  exists,  therefore,  no  necessity  to  show  fraud' 
or  imposition  practiced  on  him  who  bestows  the  confidence; 
but  simply  to  show  that,  during  the  pendency  of  such  inti- 
mate relations,  the  conveyance  in  question  was  made.  This 
being  done,  all  the  above  mentioned  consequences  as  to  the 
onus  of  proof  attend  the  given  transaction  as  inevitable,  in- 
cidents.1' 

The  existence  of  a  confidential  relation,  as  has  long  been 
settled,  subjects  all  gifts  to  suspicion,  and  they  can  be  rescued 
from  condemnation  only  by  evidence  establishing  good  faith, 
full  knowledge  of  consequences  and  of  the  facts.  Here  we 
have  not  only  the  relationship,  but  we  have  also  the  influence 
flowing  from  it  and  the  means  resorted  to  for  the  purpose  of 
effectuating  the  grantee's  design.     It  is  not  necessary  in  such 
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cases  that  there  should  be  actual  fraud ;  wicked  intent  may 
be  absent  and  yet  the  transaction  be  ineffective.     In  addi- 
tion to  the  extrinsic  facts  (the  absence  of  consideration,  the 
nature  of  the  transaction,  and  the  object  of  the  actor,  whose 
mind  dictated  all  that  was  done  and  whose  influence  con- 
trolled), we  have  the  peculiar  nature  of  the  instrument  itself. 
Of  the  provisions  of  the  instrument  and  the  effect  given 
them  by  the  law,  we  shall  presently  speak  in  detail,  so  that 
it  is  enough  for  our  immediate  purpose  to  say  that  they  are 
of  a  character  to  which  the  law  attaches  a  meaning  and  force 
not  tending  to  support  such  a  gift  as  that  which  is  needed  to 
make  the  asserted  trust  effective.     It  seems  quite  clear  to 
our  minds  that  the  trustee  when  he  reconveyed  the  property 
to  the  creator  of  the  trUst  did  simply  what  in  equity  and 
good  conscience  it  was  his  duty  to  do.   This  is  not  so  simply 
because  of  the  extrinsic  facts  to  which  we  have  adverted, — 
although  they  would  be  sufficient  as  we  believe  to  create  the 
duty, — but  because  of  the  fact  that  the  effect  of  the  deed 
was,  as  the  finding  declares,  intended  to  be  temporary.    The 
reconveyance  is  significant.    It  is  significant  as  showing  that 
the  trustee  intended  that  the  trust  should  be  temporary,  and 
as  showing  that  it  was  the  right  of  the  donor  to  have  his 
property  restored  to  him.     Nor  is  this  its  only,  or,  indeed, 
its  chief  significance.     It  has  a  deeper  meaning  and  more 
potent  significance.     It  is  an  exposition  of  the  contract  by 
the  contracting  parties  themselves,  and  they  best  knew  what 
their  intention  was,  and  what  they  believed  their  contract  to 
mean.    Such  an  exposition  is  of  weight.    Louisville,  etc.,  R.  W. 
Co.  v.  Reynolds,  118  Ind.  170  (173) ;    Vinton  v.  Baldwin,  95 
Ind.  433,  and  cases  cited  ;  Reissner  v.  Oxley,  80  Ind.  580 ; 
Johnson  v.    Gibson,   78   Ind.   282,   and   authorities  cited ; 
Chicago  v.  Sheldon,  9  Wall.  50.     If  the  controversy  were 
waged  between  the  trustee  and  the  creator  of  the  trust,  there 
would,  every  one  must  see,  be  no  debatable  question,  for 
the   trustee's  rights,  if  any  he  ever  had,  are   irretrievably 
gone.     Gone, not  simply  because  he  reconveyed,  but  because 
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by  his  acts  and  conduct  be  has  given  a  construction  to  the 
contract  which  sweeps  away  every  vestige  and  shadow  of 
right.  But  the  antecedent  facts  combine  with  the  subsequent, 
and  all  conspire  with  irresistible  power  to  prove  that  he  never 
had  any  right  to  irrevocably  deprive  the  author  of  the  trust 
of  his  property. 

We  assume  with  undoubting  confidence  that  the  trustee 
never  acquired  a  permanent  and  indefeasible  right  to  the 
donor's  property,  and  that  when  he  executed  the  deed  re- 
conveying  the  property  he  did  what  it  was  his  plain  duty  to 
do.  Neither  in  strict  law  nor  in  broad  justice  had  the  trus- 
tee a  right  to  the  property.  To  every  enlightened  mind  it 
must,  we  venture  to  affirm,  be  clear  that  in  equity  and  good 
conscience  the  donor  was  always  the  owner  of  the  land.  The 
legal  title  was  transiently  out  of  him  for  a  definite  purpose, 
but  the  equitable  ownership  was  never  irrevocably  surren- 
dered. If  it  be  true  that  in  equity  the  donor  never  lost  his 
property,  it  must  also  be  true  that  his  descendants  never  ac- 
quired that  which  he  had  sold  during  life  to  bona  fide  pur- 
chasers, such  as  the  appellees.  If  it  be  true,  as  true  it  is, 
that  the  donor  never  parted  with  the  property,  the  result 
must  necessarily  be  that  there  was  no  particular  estate  in  the 
first  taker  nor  any  absolute  estate  in  expectancy  in  the  re- 
mainderman. We  are  not  without  authority  upon  this  point, 
although  the  question  seems  so  plain  upon  principle  that  au- 
thority is  not  required.  In  Miller  v.  Simonds,  supra,  the 
court  said  :  "And  it  is  well  settled  that  the  undue  influence 
need  not  proceed  from  the  recipient  of  the  ward's  or  donor's 
bounty,  but  it  is  equally  fatal  to  the  validity  of  the  gift;  that 
such  influence  was  exerted  by  a  third  person.  Ranken  v.  Pat- 
ton,  65  Mo.  378 ;  Ford  v.  Hennessey,  70  Mo.  580."  But  the 
doctrine  may  well  be  placed  on  broader  grounds.  It  is  an  an- 
cient maxim,and  a  wise  one,that "  Fraud  vitiates  everything." 
So  that  the  fraud  of  the  procurer  of  the  deed,  whether  actual 
or  implied,  poisoned  it  from  beginning  to  end.  It  is  a  fun- 
damental principle,  worthy  of  the  rank  of  a  maxim,  that 
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"What  fraud  creates  equity  will  destroy."  If  therefore, 
fraud  created  the  deed  from  Ewing,  the  sod,  to  Ewing,  the 
father,  equity  will  destroy  it.  If  the  fraud  vitiated  or  de- 
stroyed the  original  deed,  neither  the  trustees  nor  the  donees 
of  the  declared  estate  in  remainder  can  base  title  upon  it 
nor  take  rights  from  its  provisions.  We  regard  it  as  clear 
that  the  appellants  have  shown  no  enforceable  title,  and 
without  title  a  recovery  by  them  is  legally  impossible. 

Our  conclusion  that  the  appellants  ought  not,  and  can  not, 
wrest  the  land  in  controversy  from   the  appellees  will   be 
strengthened  by  a  consideration  of  the  provisions  of  the 
deed  of  Ewing,  junior,  to  Ewing,  senior,  in  connection  with 
the  extrinsic  facts,  and  we  shall  now  consider  the  provisions 
of  the  instrument  somewhat  in  detail  in  conjunction  with 
the  facts  attending  its  execution.     We  know  that  it  recites  a 
consideration,  but  we  know,  also,  that  the  recital  is  not  true, 
and, knowing  this,  know  that  it  evidences  a  mere  voluntary 
gift.     We  know  that  during  life  the  beneficial  interest  is  de- 
clared to  be  in  the  author  of  the  gift,  so  that  he  did  not 
even  professedly  part  with  all  interest.     As  to  this  interest 
it  is  clear  that  the  trust  was  revocable  and  was  revoked  by 
the  conveyance  made  by  the  trustee  to  the  donor,  so  that 
there  can  be  no  question  except  such  as  affects  the  persons 
to  whom  the  deed  professed  to  convey  an  estate  in  remainder. 
But  the  reservation  of  the  interest  in  the  subject  of  the  gift 
is  not  without  influence  upon  the  rights  of  those  persons,  for 
this  provision,  considered  in  connection  with  the  absence 
from  the  deed  of  a  power  of  revocation,  is  one  of  controll- 
ing importance.     The  rule  as  it  has  long  existed,  and  as 
affirmed  by  the  courts  of  England  and  America  is,  that : 
where  there  is  a  voluntary  gift  of  the  entire  estate  of  the 
donor,  a  reservation  of  the  principal  beneficial  interest  by 
him  and  no  power  of  revocation,  the  instrument  will  be 
held  ineffective  as  against  its  author,  unless  it  appears  that 
there  was  an  intention  to  make  the  donation  irrevocable.     In 
a  note  to  Garnsey  v.  Mundy,  13  Am.  Law  Reg.  345  (354), 
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Mr.  Bispham  fully  and  ably  reviews  the  authorities,  and 
states  one  of  the  conclusions  which  they  establish  in  these 
words :  "  But  where  the  deliberate  intent  to  make  a  gift  does 
not  appear,  and  where  no  motive  for  such  a  gift  is  shown, 
the  absence  of  a  power  of  revocation  is  prima  facie  an  evi- 
dence of  a  mistake.  The  rule  is  the  same  when  the  motive 
has  failed."  This  is  a  guarded  statement  of  the  rule, 
for  many  of  the  authorities  warrant  a  stronger  statement. 
Bispham  Eq.  107,  and  note;  Aylsworth  v.  Whitcomb,  12  R. 
I.  298 ;  Angell,  Pet.,  13  R.  I.  630.  Here,  as  in  the  first 
of  the  cases  cited,  it  appears  that  the  parties  did  not  intend 
that  the  deed  should  be  irrevocable,  but  here  that  inten- 
tion was  unequivocally  manifested  by  a  reconveyance.  The 
fact  that  a  reconveyance  was  made  is  indicative  of  the  belief 
of  the  parties  that  the  donation  was  not  irrevocable. 

It  can  not  be  said  that  the  provision  in  the  deed  of  trust 
limiting  a  remainder  to  the  legal  representatives  of  the  do- 
nor is  so  strong  as  to  override  all  other  facts,  and,  despite 
the  facts,  control  the  instrument.  Unexplained  or  uncon- 
trolled that  provision,  written  in  a  deed  founded  upon  a 
valuable  consideration,  does  carry  an  estate  in  remainder, 
and  is  an  indication  of  an  intention  to  create  an  irrevocable 
gift.  But  it  is  not  such  a  clear  and  decisive  manifestation 
of  an  intention  to  create  an  irrevocable  gift  as  to  make  all 
other  things  yield  to  it.  The  provision  may,  with  entire 
propriety,  be  given  effect,  and  yet  it  be  held  that  no  irre- 
vocable gift  was  created.  It  is  quite  consistent  with  the 
theory  that  the  deed  of  trust  is  revocable  to  adjudge 
that  the  donor  did  therein  provide  for  the  disposition 
of  the  property  remaining  after  his  death.  He  knew,  as  did 
his  trustee,  that  he  might  die  before  the  revocation  of  the 
deed,  and  it  was  reasonable  and  natural  to  make  provision 
for  such  a  contingency.  If  the  deed  had  limited  the  dura- 
tion of  the  trust  to  a  very  short  time — a  year,  or  even  a  week 
— it  would  have  been  entirely  consistent  to  have  written  in 
the  instrument  a  provision  declaring  to  whom  the  property 
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should  go  in  the  event  of  the  death  of  the  donor  while  the 
deed  remained  unrevoked.  In  the  light  of  the  circum- 
stances under  which  the  deed  was  written  it  was  prudent  to 
make  provision  for  the  disposition  of  the  property  in  case 
of  the  death  of  the  donor  before  the  termination  of  the  de- 
clared temporary  trust,  and  hence  that  provision  can  not  be 
regarded  as  clearly  evincing  an  intention  to  make  a  gift  that 
could  never  be  revoked.  There  is,  in  truth,  not  the  slight- 
est reason  for  asserting,  even  in  ordinary  cases,  that  a  pro- 
vision declaring  where  property  shall  go  in  case  a  donor 
dies  necessarily  makes  a  voluntary  deed  irrevocable.  It  is, 
at  all  events,  very  clear  that  such  a  provision  can  not  con- 
trol where,  as  here,  the  facts  show  that  the  conveyance  was 
executed  for  a  temporary  purpose,  and  that  the  grantee,  rec- 
ognizing the  fact  that  the  purpose  had  been  accomplished, 
reconveyed  the  property  to  the  donor. 

At  the  time  the  deed  of  trust  was  executed  the  appellants 
had  no  claim  whatever  to  the  land  in  controversy,  for  Ew- 
ing, the  son,  was  then  unmarried,  but  the  appellees  are  bona 
fide  purchasers  in  all  that  the  term  implies,  unless  the  deed 
of  trust  irrevocably  took  the  property  from  the  donor.  The 
appellants  have  paid  no  value,  and  all  the  claim,  or  color  of 
claim,  they  have,  or  can  have,  is  founded  on  the  voluntary 
gift  of  their  ancestor,  and  they  are  not  in  a  situation  to  suc- 
cessfully contend  against  the  strong  equities  of  the  appellees. 
These  equities  the  extrinsic  facts  make  evident,  and  they  can 
not  be  disregarded.  The  appellees  bought  upon  the  faith  of 
a  deed  executed  by  the  trustee  to  the  donor,  and  that  deed  was 
sufficient,  at  least,  to  warrant  the  belief  that  the  immediate 
parties  to  the  original  deed  regarded  it  as  a  revocable  con- 
veyance, so  that  the  appellees  did  not  buy  recklessly  or  neg- 
ligently. They  were  neither  volunteers  nor  negligent  buy- 
ers. They  had  a  right  to  assume  that  there  was,  prima  facie, 
a  valid  reason  for  the  reconveyance  and  a  consideration  for  it, 
for  the  reason  that  the  trustee  did  what  it  was  his  duty  to  do 
and  the  donor  received  back  what  he  had  a  right  to  take. 
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We  do  not  say,  nor  mean  to  say,  that  the  appellees  could 
hold  the  property  if  there  were  no  facts  exhibited  showing 
the  real  nature  of  the  transaction,  but  we  do  say  without 
hesitation  that,in  view, of  the  facts  under  which  the  original 
deed  was  executed  the  deed  reconveying  the  land  was  right- 
fully executed,  is  effective  and  should  stand.  Equity  re- 
gards as  done  that  which  ought  to  have  been  done,  and  upon 
the  facts  here  disclosed  equity  would  unquestionably  have 
decreed  a  cancellation  of  the  trust  deed  had  the  donor  in- 
voked its  aid  against  the  trustee.  Wollaston  v.  Tribe,  9  L. 
R.  Eq.  44 ;  Hall  v.  Hall,  14  L.  R.  365 ;  RusseWs  Appeal, 
75  Pa,  St.  269 ;  Case  v.  Case,  26  Mich.  49 ;  Houghton  v. 
Houghton,  15  Beav.  278 ;  In  re  Gangwere9s  Estate,  14  Pa.  St. 
419  ;  Cooke  v.  Lamotte,  15  Beav.  234.  Huguenin  v.  Baseley,  14 
Vesey,  293 ;  Phillipson  v.  Kerry,  32  Beav.  628 ;  Nanney  v. 
Williams,  22  Beav.  452 ;  Phillips  v.  Mullings,  7  Ch.  A  pp. 
244 ;  Forshaw  v.  Welsby,  30  Beav.  243 ;  We  can  not  comment 
upon  the  cases  to  which  we  have  referred  in  detail,  nor  is  it 
necessary  that  we  should  do  so,  for  the  doctrine  which  they 
sustain  is  accurately  stated  mCoutts  v.  Acworth,  L.  R.  8  Eq. 
558,  where  it  was  said  :  "  The  party  taking  a  benefit  under 
a  voluntary  settlement  or  gift,  containing  no  power  of  re- 
vocation, has  thrown  upon  him  the  burden  of  proving 
that  there  was  a  distinct  intention  on  the  part  of  the 
donor  to  make  the  gift  irrevocable.  And,  where  the  circum- 
stances are  such  that  the  donor  ought  to  be  advised  to  retain 
a  power  of  revocation,  it  is  the  duty  of  the  solicitor  to  in- 
sist upon  the  insertion  of  such  power,  and  the  want  of  it 
will  in  general  be  fatal  to  the  deed/'  The  case  before  us  is, 
indeed,  stronger  than  any  of  those  cited,  here  there  was  no 
solicitor,  here  there  was  no  professional  counsel,  here  no 
means  were  afforded  the  donor  to  acquire  knowledge  of  the 
effect  of  his  deed  of  gift,  it  was  here  far  otherwise,  here  con- 
fidential agents  of  the  trustee  drew  the  deed,  here  the  trustee 
was  a  man  of  affairs  and  experience,  and  the  donor  young 
and  unacquainted  with  business  affairs,  and  here,  too,  the 
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intention  was  not  to  execute  an  irrevocable  deed  of  gift. 
This  intention  seems  to  have  been  mutual  for  it  was  carried 
into  effect  by  a  reconveyance,  but  if  the  intention  to  make 
an  irrevocable  gift  had  not  existed  in  the  mind  of  the  donor 
the  deed  was  revocable  and  was  revoked,  completely  and  for- 
ever, by  the  reconveyance  to  the  author  of  the  conditional 
or  inchoate  gift.  If  the  donor  did  not  intend  to  make  an 
unalterable  gift,  none  was  made,  no  matter  what  may  have 
been  the  purpose  of  the  trustee  or  that  of  his  book-keepers 
who  drew  the  deed.  The  case  is  all  the  stronger  because  the 
facts  indicate  that  both  the  donor  and  his  trustee  intended 
that  the  trust  should  be  revocable,  but  it  would  be  strong 
enough  to  effectually  defeat  the  appellants  if  the  donor,  only, 
had  intended  to  make  an  incomplete  and  not  an  absolute 
disposition  of  his  property.  It  would,  indeed,  have  been 
strong  enough  to  effect  that  result  if  it  had  not  affirmatively 
appeared  that  the  donor  did  not  intend  to  create  such  a  gift, 
for,  in  the  absence  of  proof  of  such  an  intention,  the  pre- 
sumption in  such  a  case  as  this  would  be  that  he  reserved 
the  power  of  revocation. 

The  case  is  with  the  appellees  upon  the  broad  principles 
of  natural  justice  and  upon  the  decisions  of  the  courts. 

Judgment  affirmed. 

Filed  April  27, 1892;  petition  for  a  rehearing  overruled  8epL  17, 1892. 
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Trust  and  Tbubteb. — Conversion  of  Trust. — Election  as  to  Remedies  by  Ben- 
ejteiary. — When  a  son  received  notes  from  his  father  for  certain  specified 
noes  and  purposes,  he  to  proceed  at  once  to  collect  the  notes  and  pay 
part  of  the  proceeds  to  the  plaintiff,  the  donor's  daughter,  and  the  son 
accepted  the  trust,  but  repudiated  it  before  it  had  been  fully  executed 


132 

236 

186 

339 

lias 

235 

188 

224 

13* 

235 

140 

465 

149 

4as 

143 

704 

132  235 
160  642, 
160  643 


236  SUPREME  COURT  OF  INDIANA, 

Haxton  «f  aL  «.  McClaren. 

and  before  his  father's  death,  and  being  appointed  one  of  the  executors 
of  his  father's  will,  turned  over  to  the  estate  the  trust  property  in  his 
hands,  the  plaintiff  could  either  follow  the  fund  or  proceed  against 
the  trustee.  The  trust  property  did  not  constitute  a  part  of  the  father's 
estate. 

Bamil— Evident— Assessment  List*  of  Trustee.— The  assessment  lists  of 
the  trustee  during  the  period  it  was  claimed  that  he  had  collected  pari 
of  the  trust  fund  and  converted  it  to  his  own  use,  and  showing  an  in- 
crease in  his  personal  property,  were  admissible  in  evidence  as  tending 
to  show  that  he  had  collected  and  converted  said  fund. 

8ame. — Evidence. — The  recognition  by  the  plaintiff  of  the  validity  of  her 
father's  will,  which  was  dated  before  the  trust,  would  not  preclude 'her 
from  claiming  the  trust  property.  The  will  only  operated  on  property 
owned  by  the  father  at  his  death. 

Same.—  Hearsay  Evidence — Suppression  of  Correspondence. — It  was  claimed 
that  the  father  had  complained  that  the  sod  had  suppressed  correspond- 
ence between  him  and  the  plaintiff.  The  son  offered  to  show  in  rebut- 
tal that  he  had  told  his  daughter  to  write  all  letters  which  her  grand- 
father might  wish,  but  there  was  no  offer  to  show  that  the  grandfather 
knew  of  this ;  neither  was  it  claimed  that  the  daughter  was  present 

Held,  that  the  evidence,  even  if  material,  was  hearsay,  and  properly  ex- 
cluded. 

Same. — Complaint — Suit  Against  Trustee  Individually  and  as  Bzeeutor.— 
When  the  trustee  was  sued  in  his  individual  capacity  and  also  as  ex- 
ecutor, for  the  purpose  of  enjoining  a  distribution  of  the  fund  under 
the  will,  and  the  complaint  proceeded  on  the  theory  that  the  fund  was 
a  trust  fund,  and  did  not  belong  to  the  estate,  it  was  not  error  to  refuse 
to  render  judgment  against  him  as  executor. 

Same. — Trustee's  Unsoundness  of  Mind. — Conversations  With  Ba. — Opinion 
of  Witness. — Harmless  Error. — The  defendants  claimed  that  the  father  at 
the  time  of  the  creation  of  the  trust  was  a  person  of  unsound  mind.  A. 
witness  who  was  introduced  to  support  this  claim  testified  to  many 
conversations  she  had  with  the  father,  as  well  as  to  many  remarks  she 
had  heard  him  make,  tending  to  show  the  condition  of  his  mind.  On 
cross-examination  she  was  asked :  "  What  did  you  hear  him  say  im- 
puting that  any  one  had  stolen  his  tobacco?"  and  she  answered,  "I* 
never  heard  him  say  anything  imputing  stealing." 

Held,  that  the  question  did  not  call  for  the  witness'  opinion  of  the  lan- 
guage used  by  the  father. 

Held,  also,  that  the  answer  was  of  such  a  character  as  to  show  conclusively 
that  the  defendants  were  not  harmed  either  by  the  question  or  answer. 

Same. — Judgment  Against  Debtor  to  Trutt  Fund. — When,  in  addition  to  the 
judgment  against  the  trustee,  a  judgment  was  sought  against  a  party 
for  the  amount  claimed  to  be  due  from  him  to  the  trust  fund,  and  there) 
was  nothing  in  the  verdict  or  in  any  finding  of  the  court  fixing  thm 
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amount,  there  was  nothing  upon  which  to  base  a  judgment,  even  if  the 
plaintiff  was  entitled  to  this  relief. 
Judgment.— Hcarmltu  Erroneous  Instruction. — A  judgment  will  not  be  re- 
versed on  account  of  an  erroneous  instruction  which  does  not  injuri- 
ously affect  the  rights  of  the  party  complaining. 

From  the  Owen  Circuit  Court. 

L  N.  Fowler  and  W.  A.  Pickens,  for  appellants. 
W.  Hickam  and  D.  E.  Beem,  for  appellee. 

Coffey,  J. — This  was  an  action  in  the  Owen  Circuit 
Court  by  the  appellee  against  appellants,  John  Haxton  and 
Alexander  Haxton,  in  their  individual  capacity  and  as  ex- 
ecutors of  the  last  will  of  Richard  Haxton,  deceased,  to  en- 
force the  provisions  of  an  alleged  trust.  The  complaint 
alleges  substantially  that  Rebecca  McClaren,  John  Haxton 
and  Alexander  C.  Haxton  are  the  children  of  Richard  Hax- 
ton, now  deceased ;  that  on  the  10th  day  of  January,  1883, 
Richard  Haxton  had  money  and  notes  amounting  to  $4,000 ; 
that  the  notes  were  executed  to  him  by  his  son,  John  Hax- 
ton ;  that  they  were  then  due,  and  drawing  8  per  cent,  in- 
terest ;  that  said  Richard,  desiring  and  intending  to  make  a 
final  disposition  of  his  said  property,  and  to  part  with  his 
title  thereto,  transferred  and  delivered  the  same  to  appellant 
Alexander  C.  Haxton,  for  the  following  uses  and  purposes, 
to  wit :  Said  Alexander  C.  was  to  proceed  at  once  to  collect 
all  of  said  notes ;  that  out  of  the  proceeds  he  should  pay  to 
appellee,  Rebecca  McClaren,  the  sum  of  $1,000,  and  appro- 
priate to  his  own  use  and  benefit  a  like  amount,  pay  over  to 
each  of  five  named  grandchildren  $25,  and  out  of  the  re- 
mainder of  said  money  pay  to  said  Richard,  from  time  to 
time,  as  necessity  might  require,  and  expend  for  his  benefit, 
such  sums  as  said  Richard  might  need  for  his  reasonable  per- 
sonal expenses,  outside  of  his  general  support,  for  which 
other  provision  had  been  made,  and  whatever  balance  of 
said  money  should  remain  in  the  hands  of  said  Alexander  at 
the  death  of  said  Richard,  after  complying  with  the  provis- 
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ions  aforesaid,  should  be  equally  divided  between  said  Alexan- 
der C.  and  said  Rebecca ;  that  said  John,  being  present  when 
said  arrangement  was  made,  consented  thereto  and  agreed  to 
pay  said  notes  to  said  Alexander  C.  for  said  uses;  that  said  Al- 
exander C,  for  himself  and  on  behalf  of  this  plaintiff,  being 
authorized  by  her  so  to  do,  accepted  said  notes  and  money 
from  said  Richard,  took  the  same  into  his  possession,  and 
agreed  to  comply  with  the  above  conditions;  that  thereafter 
said  Alexander  collected  of  said  notes  a  large  sum,  to  wit : 
$2,600,  being  more  than  enough  to  pay  the  beneficiaries 
their  several  amounts ;  that  in  part  performance  of  his  trust, 
he  paid  to  the  plaintiff  $190  and  to  each  of  three  of  the 
grandchildren  $25,  to  wit :  Sabina  Haag,  Louisa  Dack  and 
Charles  McClaren ;  that  on  the  17th  day  of  August,  1888, 
said  Richard  died ;  that  before  said  Richard's  death,  to  wit, 
in  January,  1884,  Alexander  repudiated  his  said  trust,  and, 
though  often  requested,  failed  and  refused  to  pay  to  the 
plaintiff  any  further  sum  out  of  the  said  money ;  that  at  the 
death  of  said  Richard,  said  Alexander  had  remaining  in  his 
hands  of  said  fund  the  sum  of  $3,000  and  also  one  of  the 
notes  of  said  John,  which  had  been  turned  over  by  said 
Richard,  on  which  there  was  due  $1,200 ;  that  said  John  and 
Alexander,  contriving  further  to  defeat  said  trust,  after  the 
death  of  said  Richard,  to  wit :  on  the  26th  day  of  October, 
1888,  having  been  appointed  executors  of  a  pretended  will  of 
said  Richard,  purporting  to  bear  date  March  2d,  1874,  pro- 
ceeded to  make  an  inventory, and  included  therein  all  the  notes 
and  money  remaining  in  the  hands  of  said  Alexander,  which 
had  been  so  transferred  to  him  by  said  Richard ;  that  they, 
as  executors  aforesaid,  are  treating  said  trust  funds  as  be- 
longing to  the  estate  of  said  Richard,  and  are  proceeding  to 
distribute  the  same  under  the  provisions  of  said  will,  by 
which  the  whole  thereof  would  be  given  to  other  benefici- 
aries. 

Upon  this  complaint  the  appellee  prayed  that  the  appel- 
lants be  required  to  file  a  full  exhibit  of  the  assets,  both  as 
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to  money  and  notes  belonging  to  the  trust  therein  named ; 
that  the  appellant  Alexander  be  required  to  make  a  full  ex- 
hibit of  the  receipts  and  disbursements  of  the  trust  property ; 
that  the  appellees  have  judgment  against  the  appellant  Al- 
exander for  the  balance  of  the  $1,000  first  to  be  paid  her 
under  the  trust,  with  the  interest  thereon,  and  that  she  have 
judgment  against  him  for  one-half  the  amount  of  the  re- 
maining trust  fund  ;  that  judgment  be  rendered  against  the  ap- 
pellant John  for  any  sum  due  from  him  on  the  notes  belong- 
ing to  the  trust,  to  be  disposed  of  and  divided  as  the  court 
might  direct  under  the  terms  of  the  trust,  and  the  appellants 
be  enjoined  from  disposing  of  the  trust  funds  as  executors  of 
the  will  of  Richard  Haxton  and  for  general  relief. 

To  this  complaint  the  appellants  answered,  among  other 
things,  that  at  the  time  of  the  creation  of  the  pretended  trust 
named  in  the  complaint,  Richard  Haxton  was  a  person  of 
unsound  mind,  and  for  that  reason  incapable  of  contracting. 

A  trial  of  the  cause  by  jury  resulted  in  a  joint  verdict 
against  both  the  appellants  for  the  sum  of  seventeen  hun- 
dred and  sixty-three  dollars  and  fifty-nine  cents,  upon  which 
the  court,  over  a  motion  for  a  new  trial,  rendered  judgment. 

It  is  earnestly  insisted  by  the  appellants  that  the  circuit 
court  erred  in  overruling  their  demurrer  to  the  complaint. 
It  is  contended  that  the  complaint  is  fatally  defective,  be- 
cause it  fails  to  allege  that  Richard  Haxton  left  no  widow ; 
that  the  children  and  grandchildren  are  entitled  to  this  prop- 
erty, or  that  there  are  no  debts  due  from  his  estate ;  and  in 
support  of  their  contention  they  cite  State,  ex  reL,  v.  Sander*, 
90  Ind.  421,  Mitchell  v.  Dickson,  53  Ind.  110,  Walpole  v. 
Bishop,  31  Ind.  156,  and  many  other  cases  of  similar  import. 

The  argument  proceeds  upon  the  assumption  that  the  prop- 
erty in  controversy  belonged  to  the  estate  of  Richard  Haxton, 
and  if  this  assumption  is  true,  of  course,  the  objection  is  well 
taken.  We  are  met,  therefore,  at  the  beginning  of  the  in- 
vestigation, with  the  question  as  to  whether  the  transaction 
alleged  in  the  complaint  created  a  valid  trust,  and  had  the 
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effect  of  divesting  the  title  of  Richard  Haxton  to  the  prop- 
erty, a  portion  of  which  the  appellee  seeks  to  recover. 

If  the  title  of  Richard  Haxton  was  divested  and  became 
vested  in  Alexander  Haxton,  as  trustee,  the  property  does 
not  belong  to  Ihe  estate,  and  the  allegations  necessary  to  re- 
cover property  in  a  suit  by  an  heir,  in  the  absence  of  admin- 
istration, are  wholly  unnecessary. 

A  trust  in  personal  property  may  be  created  by  parol.  In 
the  absence  of  a  statute,  as  the  owner  of  personal  property 
has  entire  control  of  it,  he  may  sell  and  convey  it  by  parol, 
or  he  may  transfer  it  for  such  uses  and  trusts  as  he  may  de- 
sire in  the  same  manner.  If  a  trust  is  once  created  and  ac- 
cepted it  can  not  be  altered  or  changed  either  by  the  donor 
or  the  trustee  without  the  consent  of  the  beneficiary.  Nor, 
if  executed,  can  it  be  revoked  without  the  consent  of  the 
cestui  que  trust*  If  the  trust  is  perfectly  created,  the  donor 
or  seller  having  nothing  more  to  do,  the  person  seeking  to 
enforce  it  having  need  of  no  further  action  on  the  part  of 
the  donor,  nothing  being  required  of  the  court  but  to  give 
effect  to  the  trust,  it  will  be  carried  into  effect  at  the  suit  of 
a  party  interested  although  it  was  without  consideration. 
Perry  Trusts,  sections  86-98;  Qarrigus  v.* Burnett,  9  Ind. 
528 ;  Hunt  v.  Elliott,  80  Ind.  245 ;  Mallett  v.  Page,  8  Ind. 
364;  Hon  v.  Hon,  70  Ind.  135;  Mohn  v.  Mohn,  112  Ind. 
285 ;  Ewing  v.  Jones,  130  Ind.  247. 

In  this  case  the  trust  was  completely  executed.     Richard 
Haxton  made  a  complete  transfer  of  the  property  to  his  son 
Alexander,  one  of  the  appellants  here,  who  accepted  it  upon 
the  trust  stipulated  in  the  agreement,  so  that  nothing  remains 
for  the  court  except  to  enforce  the  trust  according  to  the 
terms  of  the  agreement  made  at  the  time  the  trust  was  created. 
By  transferring  the  property  to  the  trustee  Richard  Haxton 
divested  himself  of  title,  and  it  became  vested  in  the  trustee. 
By  this  act  Richard  lost  control  of  the  property,  and  as  the 
trust,  so  far  as  he  had  power  over  it,  was  executed,  he  had 
no  power  to  revoke  it.     It  is  true  that  one  thousand  dollars 
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was  charged  with  certain  personal  expenses  of  Richard,  but 
that  fact  does  not,  in  our  opinion,  affect  what  remained  of 
that  sum  after  the  payment  of  such  expenses. 

It  follows  from  what  we  have  said  that  the  fund  now  in 
controversy  did  not  belong  to  Richard  Haxton  at  the  time 
of  his  death,  and  constitutes  no  part  of  his  estate.  For  this 
reason  the  complaint  is  not  subject  to  the  objections  urged 
against  it. 

It  is  insisted  by  the  appellants  that  the  verdict  of  the  jury 
is  not  sustained  by  the  evidence,  and  that  the  damage  as- 
sessed is  too  large. 

In  passing  upon  these  questions  it  becomes  necessary  to 
consider  the  allegations  in  the  complaint,  as  they  apply  to 
each  appellant  separately.  The  complaint  as  to  Alexander 
C.  Haxton  proceeds  upon  the  theory  that  the  appellee  is  en- 
titled to  recover  from  him,  as  trustee,  her  portion  of  the  trust 
fund  therein  described.  As  to  John  Haxton,  the  complaint 
proceeds  upon  the  theory  that  the  appellee  is  entitled  to  have 
judgment  against  him  for  the  amount  due  from  him  to  the 
trust  fund,  to  be  paid  into  court  for  future  distribution.  It 
will  thus  be  seen  that  the  cause  of  action  stated  against  the 
appellants  is  not  joint,  but  several. 

If  the  appellee,  therefore,  was  entitled  to  recover  at  all  it 
was  upon  the  theory  outlined  in  the  complaint,  and  as  every 
action  must  proceed  from  beginning  to  end  upon  some  single 
definite  theory,  we  must  examine  the  evidence  in  the  light 
of  the  facts  alleged  in  the  complaint. 

The  evidence  on  behalf  of  the  appellee  tends  to  prove  that 
Richard  Haxton,  in  the  month  of  January,  1883,  delivered 
to  the  appellant  Alexander  C.  Haxton  certain  promissory 
notes  executed  to  him  by  John  Haxton,  with  an  agreement, 
made  at  the  time,  that  the  notes  should  be  collected  at  once, 
and  that  out  of  the  proceeds  Alexander  should  retain  one 
thousand  dollars  for  his  own  use,  and  should  pay  over  to  the 
appellee  one  thousand  dollars.  It  was  also  agreed  that  Alex- 
Vol.  132.— 16 
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ander  should  retain  one  thousand  dollars  and  pay  whatever 
personal  expenses  Richard  should  incur  during  his  life,  and 
at  his  death,  if  any  portion  of  this  sum  remained  unex- 
pended, it  should  be  equally  divided  between  Alexander  and 
the  appellee.  The  appellants  and  the  appellee  are  the  only 
children  of  Richard  Haxton.  In  part  performance  of  the 
trust  Alexander  paid  the  appellee  the  sum  of  one  hundred 
and  ninety  dollars,  but  having  discovered  a  will  executed  by 
Richard  Haxton,  which  made  a  different  disposition  of  his 
property,  he  refused  to  pay  her  any  further  sums.  At  the 
death  of  Richard  Haxton,  which  occurred  in  the  year  1888, 
the  appellants  probated  this  will  and  turned  the  trust  fund 
over  to  the  estate.  They  being  the  executors  of  the  will, 
made  an  inventory  of  the  trust  fund  and  charged  themselves 
with  it  as  executors.  The  inventory,  which  consists  princi- 
pally, if  not  entirely,  of  the  trust  fund,  amounted  to  $3,- 
821.67. 

The  evidenoe  on  behalf  of  the  appellants  tended  to  prove 
that  no  such  trust  as  that  claimed  by  the  appellee  was  ever 
created,  and  that  at  the  time  of  its  alleged  creation  Richard 
Haxton  was  a  person  of  unsound  mind,  and  incapable  of 
contracting. 

The  jury,  however,  believed  the  evidenoe  introduced  by 
the  appellee  and  found,  not  only  that  the  trust  was  created 
as  alleged  in  the  complaint,  but  also  that  Richard  Haxton 
was  at  the  time  of  sound  mind.  Of  course  we  are  not  ex- 
pected to  disturb  this  finding,  as  there  was  evidence  tending 
to  support  it,  and  we  must,  for  this  reason,  treat  the  case 
throughout  as  one  in  which  the  trust  was  created  under  the 
terms  and  limitations  fixed  by  the  agreement  between  the 
parties  at  the  time  of  its  creation. 

Under  the  terms  of  that  agreement  it  was  the  duty  of 
Alexander  C.  Haxton  to  collect  the  notes  turned  over  to 
him  by  his  father,  Richard  Haxton,  and  pay  his  sister,  the 
appellee,  one  thousand  dollars  of  the  proceeds.  It  was  his 
further  duty,  as  such  trustee,  to  pay  over  to  her,  upon  the 
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death  of  Richard,  her  portion  of  the  one  thousand  dollars 
not  expended  daring  his  life.  In  violation  of  these  duties 
he  repudiated  the  trust  during  the  life  of  his  father,  and  up- 
on his  death  divested  himself  of  the  title  and  control  of  the 
fund  as  trustee  by  transferring  it  to  the  executors  of  the  will 
of  Richard  Haxton.  It  is  true  the  appellee  might  have  fol- 
lowed the  fund  in  the  hands  of  the  executors,  but  she  was 
not  bound  to  do  so.  By  divesting  himself  of  title  to  the 
trust  property  and  vesting  the  title  in  another,  Alexander  C 
Haxton  rendered  himself  personally  liable  to  the  appellee, 
and  she  had  her  election  to  either  follow  the  property  or 
proceed  against  him  personally.  Perry  Trusts,  sections  828, 
843;  Pearson  v.  Moreland,  45  Am.  Dec.  319;  Garrigus  v. 
Burnett,  supra;  Kinloch  v.  POn,  26  Am.  Dec.  196. 

Taking  the  inventory  made  by  the  appellants  as  executors 
of  the  will  of  Richard  Haxton,  as  representing  the  true 
amount  of  the  trust  fund  on  hand  at  the  time  of  his  death, 
and  it  certainly  tends  to  prove  that  fact,  the  damages  assessed 
by  the  jury  are  not  excessive.  We  are  unable  to  say  that 
the  verdict  of  the  jury  is  not  supported  by  the  evidence,  or 
that  there  was  error  in  the  amount  of  the  recovery. 

On  the  trial  of  the  cause  the  appellants  propounded  to  one 
Marietta  Mclndo,  a  witness  called  on  their  behalf,  the  fol- 
lowing question : 

"  State  to  the  jury  what,  if  anything,  John  Haxton,  your 
father,  ever  said  to  you  with  reference  to  writing  any  or  all 
letters  or  other  writing  for  your  grandfather,  Richard  Hax- 
ton, whioh  he,  your  grandfather,  might  request  you  to  write  ?" 
To  this  question  the  court  sustained  an  objection. 

There  was  evidence  introduced  by  the  appellee  tending  to 
prove  Richard  Haxton  had  complained  that  correspondence 
between  him  and  the  appellee  had  been  suppressed  by  the 
appellants.  As  rebutting  this  evidence,  they  sought  to 
prove  by  an  answer  to  the  above  question  that  the  appel- 
lant John  Haxton  had  told  the  witness  to  write  any  and  all 
letters  that  her  grandfather,  Richard  Haxton,  might  request 
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her  to  write.  There  was  no  offer  to  prove  that  Richard 
Haxton  was  present  at  the  conversation  or  that  he  ever  had 
any  knowledge  of  it,  and  it  is  not  claimed  that  the  appellee 
was  present.  The  whole  inquiry  was  remote  from  the  ma- 
terial issue  between  the  parties.  It  is  difficult  to  perceive 
how  the  fact  that  the  appellants  did  or  did  not  suppress  cor- 
respondence between  Richard  Haxton  and  the  appellee  could 
throw  any  light  upon  the  question  as  to  whether  the  trust 
set  up  in  the  complaint  existed,  or  as  to  whether  Alexander 
Haxton,  the  trustee,  was  liable  to  account  to  the  appellee  for 
trust  funds.  But  aside  from  its  remoteness  the  matter  sought 
to  be  elicited  was,  we  think,  hearsay.  It  consisted  of  a  con- 
versation between  one  of  the  appellants  and  the  witness,  in 
the  absence  of  the  appellee,  and  could  not  bind  her.  If  the 
trust  did  in  fact  exist,  nothing  that  could  be  said  or  done, 
either  by  Richard  Haxton  or  the  appellants,  or  all  of  them 
together,  in  her  absence  or  without  her  consent,  could,  in  the 
least,  affect  her  rights  under  the  trust.  We  do  not  think 
the  court  erred  in  sustaining  an  objection  to  this  question. 

The  appellee  was  permitted,  by  the  court,  to  read  iu  evi- 
dence to  the  jury  the  assessment  lists  of  the  appellant  Al- 
exander C.  Haxton,  for  the  years  1879  to  1886. 

It  was  contended  by  the  appellee  that  Alexander  had  col- 
lected at  least  a  portion  of  the  money  due  on  the  notes  de- 
livered to  him  by  his  father,  Richard  Haxton,  in  trust,  and 
had  converted  the  same  to  his  own  use.  These  assessment 
lists  were  introduced  by  the  appellee  to  prove  that  during 
the  period  which  they  covered,  his  personal  property  had 
greatly  increased,  from  which  she  claimed  the  inference  arose 
that  he  had  collected  the  money  on  the  notes  held  in  trust 
and  included  it  in  his  individual  taxable  property. 

The  objection  made  to  this  evidence  is  as  to  its  strength 
and  not  as  to  its  admissibility. 

It  was  certainly  admissible  for  the  purpose  for  which  it 
was  offered,  but  its  weight  was  for  the  jury. 

The  appellants  called,  as  a  witness,  Sarah  Medaria,  by 
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whom  they  sought  to  prove  that  at  the  time  of  the  creation 
of  the  trust  in  question  Richard  Haxton  was  a  person  of  un- 
'  sound  mind. 

On  her  examination  in  chief  she  testified  to  many  conver- 
sations she  had  had  with  him,  as  well  as  to  many  remarks 
she  had  heard  him  make,  tending  to  show  the  condition  of 
his  mind,  and  upon  cross-examination  the  appellee  put  to 
the  witness  the  following  question :  "  What  did  you  hear  him 
say  imputing  that  any  one  had  stolen  his  tobacco?" 

To  this  question  the  appellants  objected  upon  the  ground, 
as  stated  to  the  court  at  the  time,  that  the  question  asked  the 
witness  to  put  a  construction  upon  the  language  of  Richard 
Haxton  and  interpret  to  the  jury  what  his  words  and  lan- 
guage meant,  and  to  give  an  opinion  in  that  regard ;  and 
that  the  answer  thereto,  if  the  question  were  answered,  would 
only  be  the  expression  of  an  opinion  of  the  witness,  and  that 
the  question  and  answer  thereby  sought  to  be  elicited  are  an 
invasion  of  the  province  of  the  jury. 

The  witness  answered  :  "  I  never  heard  him  say  anything 
imputing  stealing." 

Whatever  else  may  be  said  of  this  question,  it  is  certainly 
not  subject  to  the  objection  made  against  it.  It  calls  for  the 
language  of  Richard  Haxton  upon  a  particular  subject,  and 
not  for  the  witness'  opinion  of  the  language.  Moreover,  the 
answer  was  of  such  a  character  as  to  show  conclusively  that 
the  appellants  were  not  harmed  either  by  the  question  or  an- 
swer. 

The  appellants  introduced  in  evidence  the  papers  and  rec- 
ord in  an  action  brought  by  them  in  the  Owen  Circuit  Court, 
as  executors  of  the  will  of  Richard  Haxton,  against  his  heirs 
and  legatees  to  construe  such  will.  To  that  action  the  ap- 
pellee was  a  party,  and  filed  an  answer  consisting  of  the  gen- 
eral denial. 

Upon  the  subject  of  this  record  the  appellants  asked  the 
court;  to  instruct  the  jury,  in  substance  : 

1st.   That  if  she  appeared  and  defended  against  that  action 
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and  interpose  no  objection  to  the  execution  of  the  will  by  the 
executors  after  the  same  should  be  construed  by  the  court, 
that  such  fact  might  be  considered,  in  connection  with  all 
the  other  facts  and  circumstances  in  the  case,  in  determining 
whether  or  not  she  and  the  defendants  were  recognizing  the 
will  and  acting  upon  its  provisions. 

2d.  That  if  she  appeared  to  that  action  and  interposed  no 
objection  to  the  execution  of  the  will,  and  the  disposition  of 
the  property  therein  bequeathed  as  provided  thereby  when 
construed  by  the  court,  such  fact  was  proper  to  be  consid- 
ered, in  connection  with  all  the  facts  and  circumstances  in 
the  case,  in  determining  whether  or  not  any  such  arrange- 
ment, agreement  or  contract,  as  alleged  in  the  complaint  for 
the  distribution  of  the  property  and  estate  of  Richard  Hax- 
ton, deceased,  was  ever  made. 

The  will  of  Richard  Haxton,  a  construction  of  which  was 
sought  by  the  appellants  as  executors,  bears  date  long  an- 
terior to  the  creation  of  the  trust  set  up  in  the  complaint. 
We  have  been  unable  to  perceive  any  connection  between  the 
suit  to  construe  that  will  and  the  matters  involved  in  this 
suit.  The  appellee  does  not  now  deny  the  validity  of  the 
will. 

She  claims,  in  this  suit,  that  the  property  in  controversy 
does  not  belong  to  the  estate  of  Richard  Haxton,  and,  there- 
fore,  it  is  not  affected  by  the  will.  The  controversy  here  is 
over  the  existence  of  the  trust  set  up  in  the  complaint,  and 
the  will  of  Richard  Haxton  and  its  construction  could  not, 
by  any  possibility,  throw  any  light  upon  that  controversy. 
Nor  does  the  fact,  if  it  be  a  fact,  that  the  appellants  and  ap- 
pellee all  recognize  the  validity  of  that  will,  and  have  no 
objection  to  its  provisions,  affect  the  question  -before  us,  for 
it  can  only  operate  upon  property  owned  by  Richard  Hax- 
ton at  the  time  of  his  death. 

The  question  as  to  whether  the  trust  now  in  controversy 
did,  or  did  not,  exist,  was  in  no  sense  involved  in  4he  action 
of  the  appellants,  as  executors,  to  construe  the  will  of  Rich- 
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ard  Haxton.  For  these  reasons  there  was  ho  error  com- 
mitted by  the  court,  in  our  opinion,  in.  refusing  these  instruc- 
tions. 

We  think  instruction  numbered  nine,  given  by  the  court  to 
the  jury,  states  the  law  correctly,  and  that  it  is  not  open  to 
the  criticism  to  which  it  is  subjected  by  counsel  for  the  ap- 
pellants in  their  brief. 

The  court  was  in  error  when  it  instructed  the  jury  that 
the  appellants  had  jointly  answered  the  complaint,  when  in 
fact  their  answers  were  several,  but  such  error  could  not  pos- 
sibly prejudice  the  rights  of  the  appellants. 

A  judgment  will  not  be  reversed  on  account  of  an  erro- 
neous instruction  which  does  not  injuriously  affect  the  rights 
of  the  party  complaining.  Perry  v.  Makemson,  103  Ind. 
300 ;  Wolfe  v.  Pugh,  101  Ind.  293 ;  section  658,  R.  S.  1881. 

Nor  did  the  court  err  in  refusing  to  render  judgment  against 
the  appellants  in  their  capacity  as  executors  of  the  will  of 
Richard  Haxton.  The  complaint  proceeds  upon  the  theory 
that  they  are  liable  individually,  and  they  were  made  parties 
in  their  fiduciary  capacity  for  the  sole  purpose  of  obtaining 
an  injunction  against  them  to  prevent  a  distribution  of  the 
funds  in  controversy  amongst  those  entitled  to  share  under 
the  will.  There  is  nothing  in  the  complaint  upon  which  a 
money  judgment  against  them  as  executors  could  be  based, 
for  the  whole  theory  of  the  complaint  is  that  this  fund  does 
not  belong  to  the  estate,  but  is  a  trust  fund  held  by  Alexan- 
der C.  Haxton  at  the  time  of  Richard  Haxton's  death  for 
the  use  of  the  appellee  and  others. 

We  have  gone  carefully  over  all  the  questions  presented  for 
our  consideration  by  the  appellants,  and  find  no  error  for 
which  the  judgment  as  to  Alexander  C.  Haxton  should  be 
reversed. 

But  the  judgment  as  to  John  Haxton  can  not  stand.  As 
we  have  seen,  the  complaint  as  to  him  proceeds  upon  the 
theory  that  the  appellee  was  entitled  to  a  judgment  against 
him  for  the  amount  due  from  him  to  the  trust  fund. 
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Assuming,  without  deciding,  that  the  appellee  was  entitled 
to  this  relief,  there  is  nothing  in  the  verdict,  or  in  any  find- 
ing of  the  court  fixing  that  amount. 

Without  such  a  verdict  or  finding  there  was  nothing  upon 
which  to  base  a  judgment.  The  liability  of  the  appellants, 
as  disclosed  by  the  complaint,  as  we  have  said,  is  several,  and 
not  joint.  To  authorize  a  judgment  against  John  Haxton 
there  should  have  been  a  separate  finding  as  to  the  amount 
due  from  him  to  the  trust. 

Judgment  affirmed  as  to  the  appellant  Alexander  C.  Hax- 
ton, and  reversed  as  to  appellant  John  Haxton,  with  direc- 
tions to  grant  a  new  trial  as  to  him. 

Filed  April  23, 1892 ;  petition  for  a  rehearing  overruled  Sept  16, 1891 
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No.  16,442. 

Turner,  Sheriff,  v.  Conkey. 

Changs  of  Venue.— CWtotera/  Attack  on  Judgment  for  Befusalto  Grant— A 
judgment  can  not  be  successfully  attacked  collaterally  for  a  wrongful 
refusal  to  grant  a  change  of  venue.    The  judgment  is  not  void. 

Habeas  Corpus. — Review  of  Magistrate's  Decision  Holding  Primmer  «n  Cks* 
tody. — If  the  committing  magistrate  has  jurisdiction  to  order  a  person 
accused  of  crime  into  custody,  a  writ  of  habeas  corpus  will  not  issue  to 
secure  his  release. 

Same. — Collateral  Attack  on  Justice9*  Judgment. — The  judgment  of  a  justice 
of  the  peace  holding  a  prisoner  in  custody  for  trial  can  not  he  assailed 
upon  a  petition  for  a  writ  of  habeas  corpus.  Smelter  ▼.  Lockkart,  97  led. 
515,  overruled. 

From  the  Lake  Circuit  Court. 

W.  G.  McMahan,  for  appellant. 
W.  B.  Beading,  for  appellee. 

Elliott,  J. — The  appellant  prosecutes  this  appeal  from  a 
judgment  rendered  upon  a  petition  for  a  habeas  corpus  filed 
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by  the  appellee.  The  material  facts  stated  in  the  petition 
are,  in  substance,  these :  The  petitioner  was  arrested  upon 
a  charge  of  felony,  and  taken  before  a  justice  of  the  peace 
for  a  preliminary  hearing.  The  justice  of  the  peace  over- 
ruled a  motion  for  a  change  of  justices,  and,  upon  a  hearing, 
decided  against  the  petitioner,  and  required  him  to  give  bail 
to  answer  the  charge  preferred  against  him.  The  petitioner 
failed  to  give  bond,  and  he  was  committed  to  the  custody  of 
the  appellant,  who  is  the  sheriff  of  Lake  county.  The  ap- 
pellant unsuccessfully  moved  to  quash  the  writ,  and  reserved 
proper  exceptions. 

We  may  say,  at  the  outset,  that  we  do  not  deem  it  neces- 
sary to  decide  the  question  as  to  the  right  of  an  accused  to 
have  a  change  of  justices  in  such  a  case  as  this,  and  we  di- 
rect our  decision  to  other  questions. 

The  petition  charges  that  the  restraint  is  illegal  because 
of  the  refusal  of  the  justice  to  grant  the  change  asked  by 
the  petitioner.  The  question  presented  is  one  of  jurisdic- 
tion. If  the  filing  of  the  affidavit  and  the  request  for 
the  change  completely  defeated  jurisdiction,  the  commit- 
ment was  void,  and  the  petitioner  entitled  to  the  writ.  If, 
however,  there  was  jurisdiction,  the  petitioner  was  not  enti- 
tled to  the  writ,  no  matter  how  flagrant  or  palpable  the  error 
of  the  justice  of  the  peace  in  denying  the  change  for  which 
the  petitioner  applied.  The  rule  everywhere  prevailing  is 
that  if  there  is  jurisdiction  to  adjudge  a  petitioner  to  the 
custody  from  which  he  seeks  to  be  released,  the  writ  will  not 
issue.  Holderman  v.  Thompson,  105  Ind.  112;  Lowery  v. 
Howard,  103  Ind.  440;  Smith  v.  Hess,  91  Ind.  424;  In  re 
Luis  Oteizay  Oortes,  136  U.  S.  330;  Stevens  v.  Fatter,  136  U. 
S.  468;  People,  ex  rel,  v.  Liscomb,  60  N.  Y.  559  (19  Am.  R. 
211) ;  Ex  parte  Miller,  82  Cal.  454.  In  the  case  of  Willis  v. 
BayUs,  105  Ind.  363,  this  general  doctrine  was  applied  to  the 
judgment  of  a  a  justice  of  the  peace.  The  cases  of  In  re  Luis 
Oteizay  dories,  supra,  Stevens  v.  Fuller,  supra,  involved  the 
validity  of  proceedings  before  a  United  States  commissioner, 
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and  the  general  rule  we  have  stated  was  approved  and  en- 
forced. In  the  cases  of  People,  ex  rel.,  v.  St.  Dominick,  34 
Hun,  463,  Bennao  v.  People,  4  Barb.  31,  and  other  cases  cited 
in  the  first  named  case,  the  judgments  called  in  question  were 
those  of  inferior  statutory  tribunals. 

If  the  judgment  indirectly  assailed  by  the  petition  had 
been  a  final  one,  there  could  be  no  doubt  that  if  there  was 
jurisdiction  to  enter  it  the  assault  would  fail,  since,  as  the 
cases  all  agree,  where  the  inferior  tribunal  has  jurisdiction, 
its  judgments  can  not  be  collaterally  assailed.  We  can  con- 
ceive no  reason  why  a  different  rule  should  apply  to  a  case 
where  the  authority  of  the  inferior  tribunal  is  to  hold  an  ac- 
cused to  bail  and  in  default  of  bail  commit  him  to  the  ens- 
tody  of  the  proper  officer  of  the  law.  It  can  make  no  dif- 
ference so  far  as  the  mere  question  of  holding  in  custody  is 
concerned  whether  the  judgment  is  a  final  one  entered  upon 
a  regular  trial  or  is  a  judgment  rendered  upon  a  preliminarj 
examination,  for  if  there  is  power  to  give  the  judgment  di- 
recting the  restraint  the  judgment  can  not  be  void. 

The  statute  invests  justices  of  the  peace  with  general  au- 
thority to  conduct  preliminary  examinations  and  to  recog- 
nize accused  persons  to  the  court  clothed  with  criminal  juris- 
diction. The  authority  is  extended  over  a  general  subject, 
and  in  this  instance  the  assumption  of  jurisdiction  was  legal, 
and  there  was  no  judgment  beyond  that  jurisdiction ;  that 
is,  there  was  no  excess  of  jurisdiction.  Our  decisions  affirm 
that  where  there  is  general  jurisdiction  of  a  subject,  although 
that  jurisdiction  is  vested  in  an  inferior  tribunal,  there 
can  be  no  collateral  attack.  Jackson  v.  Smith,  120  Ind. 
520,  and  cases  cited;  Alexander  v.  Gill,  130  Ind.  485. 
Chicago,  etc.,  R.  W.  Co.  v.  Sutton,  130  Ind.  405,  and  cases 
cited.  See,  also,  authorities  cited  in  Elliott's  App.  Proc.  sec- 
tions 501,  503.  The  presence  of  authority  to  proceed  in  the 
particular  case  is  jurisdiction.  Elliott's  App.  Proc.  sections 
12,  499.  The  record  in  the  case  before  us  shows  that  there 
was  power  to  proceed,  for  the  law  invested  the  inferior  trib- 
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UDal  with  authority  over  the  class  of  cases  to  which  the  case 
of  the  petitioner  belongs.     As  there  was  such  authority,  the 
tribunal  was  empowered  to  decide  all  questions  that  arose  in 
the  particular  case,  and  that  power  is  not  affected  by  the  cor- 
rectness or  the  incorrectness  of  the  decisions.  Snehon  v.  State, 
16  Ind.  29.     See  authorities  cited  in  Elliott's  Appellate  Pro- 
cedure, section  715,  n.  3.     As  the  sufficiency  of  an  affidavit 
for  a  change  of  venue,  as  well  as  the  question  as  to  the  time 
of  filing  and  the  like,  are  questions  of  procedure,  it  seems 
clear  that  such  questions  must  be  decided  by  the  tribunal 
which  rightfully  entered  upon  the  hearing  of  the  case,  and 
that   whether  such   questions   are  rightly   or  '  wrongly  de- 
cided does  not  affect  the  question  of  jurisdiction.     A  wrong 
decision  may  constitute  error,  but  it  does  not  destroy  juris- 
diction.    It  is  quite  clear  that  the  refusal  of  a  judge  of  a  su- 
perior court  to  call  in  another  judge  does  not  destroy  juris- 
isdiction,  although  it  may  be  a  palpable  wrong  entitling  the 
injured  party  to  relief  in  a  direct  attack.     There  is  no  valid 
reason  why  the  same  rule  should  not  apply  to  an  inferior 
tribunal  invested  with  authority  over  the  general  class  of 
cases   of  which   the    particular  case    is   a  member.      Mis- 
chievous consequences  must  necessarily  result  from  the  doc- 
trine that  a  refusal  to  grant  a  change  of  justices,  or  of  venue, 
takes  away  all  jurisdiction  and  makes  the  proceeding  void. 
If  there  is  no  jurisdiction,  and  the  proceedings  become  abso- 
lutely void,  then  the  officers  would  be  liable  to  a  civil  ac- 
tion.    This  would  be  especially    unjust    to  the  ministerial 
officer  who  executed  the  process,  and  unjust  to  the  judicial 
officer  who  errs  in  denying  the  application.     In  the  case  of 
State,  ex  rel.fv.   Wolever,  127  Ind.  306,  the  principle   that 
where  there  is  jurisdiction  of  a  class  of  cases  vested  in  any 
judicial  tribunal,  superior  or  inferior,  the  judgment  is  not  void, 
although  there  may  be  a  palpable  error  in  denying  an  applica- 
tion for  a  change  of  venue, is  laid  down,  and  that  is  the  prin- 
ciple which  underlies  the  case  we  have  in  hand.  It  is  proper 
to  say  of  the  opinion  in  that  case  that  it  is  apparent  that  the 


132    254 
136    988 


254  SUPREME  COURT  OF  INDIANA, 

— , > M-M-g  -  I IT  !■ 1-        ~  ■  .  -      "~~ " ~~^^ 

Conrad  t.  The  State. 

m-m— rr-  ~m      ■  ^  ii—m  mi       i  ■  i  ■  mii  -  — ~ """ 

change  of  venue,  dr  a  plea  to  his  jurisdiction  or  the  like,  that 
it  is  his  imperative  duty  to  do  what  the  law  requires,  yet  if 
he  does  not  do  what  it  is  his  duty  to  do  jurisdiction  is  not 
affected,  provided,  of  course,  it  once  fully  attached.  The 
duty  in  McLaughlin  v.  Etchison,  supra,  was  even  more  clear- 
ly imperative  than  it  was  in  this,  and  yet  it  was  held,  in  ac- 
cordance with  the  authorities,  that  the  judgment  of  the 
justice  of  the  peace  could  not  be  successfully  assailed  by  an 
application  for  a  writ  of  habeas  corpus.  But  we  need  not 
particularize  the  cases  which  oppose  8/mdzer  v.  Lockhart, 
supra,  for  it  is  enough  to  affirm  that  it  is  contrary  to  all  our 
well  considered  cases  upon  the  subject  of  collateral  attack. 
It  has  been  in  effect,  although  not  in  direct  terms,  overruled 
by  more  recent  decisions. 

Judgment  reversed. 

Filed  Sept  17, 1892. 


No.  16,574. 

Conrad  v.  The  State. 

GanmiAi,  Law. — Alibi.— Instructions. — Reasonable  Doubt  of  Accused's  JV»» 
ence  at  Place  of  Crime  at  a  Particular  Time. — In  a  prosecution  for  larceny, 
where  the  prosecuting  witness  has  testified  that  the  property  was  stolen  on 
a  certain  night,  it  is  not  error  to  refuse  an  instruction  to  the  effect  that 
if  the  jury  have  a  reasonable  doubt,  from  the  evidence,  whether  or  not 
the  accused  was  at  the  place  of  the  crime  on  such  night  they  must 
acquit. 

Sams. — Defining  AUbi. — It  is  not  error  to  refuse  to  give  the  jury  a  defini- 
tion of  «  alibi." 

Same. — Jury  Considering,  Instructions. — Other  Crimes. — In  determining  a 
defendant's  guilt  or  innocence,  the  jury  can  not  consider  the  commis- 
sion of  other  crimes  by  him ;  but  it  is  not  error  to  refuse  to  instruct 
the  jury  that  they  should  not  consider  any  act  of  the  accused,  which 
he  has  testified  to,  and  which  they  believe  to  be  wrong. 

Same.— Reputation  of  Accused  for  Veracity.— Neighborhood  Reports.  —If  a 
man's  neighbors  generally  say  nothing  about  his  truthfulness  that  fact 
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of  itself  may  be  evidence  that  his  general  reputation  for  truth  is  good ; 
and  whether  or  not  he  has  such  a  reputation  is  a  question  for  the  jury. 

From  the  Jasper  Circuit  Court. 

8.  P.  Thompson,  for  appellant. 
J.  T.  Broum,  for  the  State. 

Olds,  J. — The  appellant,  Joseph  Conrad,  was  jointly  in* 
dieted  with  one  Sherman  Cooper  for  larceny,  and  was  tried 
and  convicted. 

The  questions  presented  arise  upon  the  ruling  of  the  court 
in  overruling  the  motion  for  a  new  trial,  and  relate  to 
the  sufficiency  of  the  evidence  and  the  giving  and  refusal  to 
give  instructions.  No  good  can  be  accomplished  by  a  dis- 
cussion of  the  evidence.  The  evidence  of  the  witnesses  was 
conflicting,  and  there  was  impeaching  evidence  as  to  the 
character  of  several  witnesses,  but  there  was  sufficient  evi- 
dence tending  to  establish  the  guilt  of  the  appellant  to  sup- 
port the  verdict  of  guilty. 

The  defendant  sought  to  establish  an  alibi,  and  upon  this 
subject  the  defendant  requested  the  court  to  give  the  follow- 
ing instruction  : 

"  4.  If  the  jury,  taking  into  consideration  all  the  evidence, 
have  a  reasonable  doubt  as  to  whether  the  defendant  was  at 
the  house  of  James  Comer  on  the  night  of  May  11th,  1891, 
the  night  said  Comer  claimed  the  meat  was  taken,  the  jury 
should  find  him  not  guilty." 

The  court  refused  to  give  the  instruction,  and  counsel  for 
the  appellant  claims  that  it  is  applicable  to  the  evidence,  and 
should  have  been  given,  and  that  the  court  gave  no  instruc- 
tion covering  the  same  point. 

In  instruction  No.  5,  given  by  the  court,  the  jury  is  in- 
structed that  "An  alibi  is  a  legitimate  and  proper  defence  in 
a  criminal  action,  and  is  to  be  judged  by  the  jury  as  any  other 
defence,  by  the  evidence,  and  if  the  evidence  thereof  raises 
a  reasonable  doubt  as  to  defendant's  guilt  in  the  mind  of  any 
juror,  such  juror  should  not  vote  to  convict  the  defendant/1 
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The  instruction  given  by  the  court,  we  think,  covers  the 
proposition  contained  in  the  instruction  refused,  and  more 
properly  expresses  the  law.  Indeed,  we  do  not  wish  to  be 
understood  as  holding  that  the  instruction  refused  should 
have  been  given  even  if  the  court  had  not  given  instruction 
numbered  five,  for  the  instruction  requested  states  that  the 
defendant  should  not  be  found  guilty  if  he  was  not  at  the 
house  of  Comer  on  the  night  of  a  certain  date,  the  time  when 
Comer  claims  the  meat  was  taken.  To  make  proof  of  his 
absence  a  good  defence  it  must  have  raised  a  reasonable  doubt 
as  to  his  presence  at  the  premises  on  the  night  the  larceny 
was  in  fact  committed,  and  not  relate  to  a  time  when  some 
witness,  although  it  be  the  prosecuting  witness,  claimed  the 
projferty  was  taken.  A  juror  may  have  reasonable  doubt  as 
to  whether  a  larceny  was  committed  on  a  particular  date,  tes- 
tified to  by  the  witnesses,  and  yet  have  no  doubt  as  to  the 
fact  that  the  defendant  did  actually  commit  the  larceny.  The 
date  is  only  material  as  showing  it  to  have  been  committed 
within  the  time  for  which  there  may  be  a  conviction.  It  is 
a  matter  about  which  there  is  much  more  liability  to  be  mis- 
taken than  there  is  in  regard  to  the  fact  that  goods  were 
taken  ;  but  it  is  not  necessary  to  determine  whether  the  in- 
struction requested  correctly  stated  the  law  or  not,  for  as  we 
construe  it  the  instruction  given  correctly  stated  the  law  re- 
lating to  the  alibi  sought  to  be  proven.  It  is  contended  that 
the  word  alibi  is  technical,  and  that  its  meaning  was  probably 
not  grasped  by  the  jury. 

We  think  this  is  no  valid  reason  for  the  giving  of  the  in- 
struction refused.  The  word  is  clearly  defined  in  the  dic- 
tionaries, and  has  been  in  common  use  in  connection  with 
the  criminal  law  for  ages,  and  certainly  a  juror  sitting  in  a 
criminal  case  in  which  an  alibi  was  sought  to  be  proven,  as 
one  of  the  principal  defences,  would  fully  grasp  and  com- 
prehend the  meaning  of  the  word  when  used  by  the  court  in 
an  instruction. 

The  court  gave  instruction  numbered  six,  requested  by  coun- 
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sel  for  the  appellant,  relating  to  circumstantial  evidence,  and 
then,  on  its  own  motion,  gave  instruction  numbered  three, 
relating  to  the  same  subject,  and  objection  is  made  to  some 
parts  of  instruction  numbered  three.  We  have  examined  this 
instruction,  and  do  not  regard  it  as  objectionable.  It  tells  . 
the  jury  that,  the  existence  of  any  fact  may  be  established 
by  circumstantial  evidence,  and  that  a  conviction  may  be  had 
on  evidence  entirely  circumstantial,  but  that  each  fact  nec- 
essary to  a  conviction  must  be  proven  beyond  a  reasonable 
doubt ;  that  it  is  not  necessary  to  produce  on  the  minds  of 
the  jury  an  absolute  certainty  of  the  defendant's  guilt,  but 
if  his  guilt  is  established  beyond  a  reasonable  doubt  it  is 
sufficient,  and  that  a  reasonable  doubt  is  a  doubt  having  a 
foundation  in  reason.  If  any  more  explicit  definition  of 
what  constituted  a  reasonable  doubt  was  desired  on  the  part 
of  the  appellant,  he  should  have  requested  it. 

The  court  refused  to  give  instruction  No.  10,  requested 
by  counsel  for  appellant,  which  is  as  follows :  "  10.  The. 
defendant  has  testified  in  this  case,  and  his  testimony  is  to  be 
received  and  weighed  by  the  jury  as  the  testimony  of  any 
other  witness.  If  the  defendant,  in  his  testimony,  has  stated 
any  act  of  his  own  which  the  jury  believe  to  be  wrong,  or 
should  any  crime  have  been  mentioned  by  other  witnesses  as 
imputed  to  the  defendant,  other  than  the  matter  in  the  in- 
dictment, no  juror  should  consider  such  testimony  for  the 
purpose  of  punishing  the  defendant  for  the  crime  here 
charged,  nor  must  the  jurors  talk  about  it  in  the  jury  room 
for  any  such  purpose,  but  free  your  minds  from  any  such 
thing,  and  not  permit  it  to  prejudice  or  bias  the  judgment 
against  the  cause  of  the  defendant.  All  such  evidence  is 
only  proper  to  be  considered  in  determining  the  weight  and 
credibility  of  defendant's  own  testimony ;  such  evidence,  if 
any,  of  other  matters,  apply  to  the  defendant  as  a  witness, 
and  not  otherwise. "  Had  the  defendant  requested  the  giv- 
ing of  an  instruction,  expressed  in  proper  language,  to  the 
Vol.  132.— 17 
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effect  that  the  admission,  or  evidence  of  the  commission  of 
other  crimes  should  not  be  considered  as  establishing  the 
commission  of  the  crime  charged  by  the  defendant,  but  that 
such  evidence  was  only  admissible,  and  to  be  considered  as 
affecting  the  credibility  of  the  defendant,  and  the  weight  to 
be  given  to  his  testimony,  it  should  have  been  given,  but 
the  instruction  requested  is  too  broad  in  its  terms,  and  was 
liable  to  mislead  the  jury.  It  states  in  general  terms  that 
his  testimony  is  to  be  received  and  weighed  as  that  of  any 
other  witness,  and  if  he  has  stated  any  act  of  his  own  which 
the  jury  believe  to  be  wrong,  it  should  not  be  considered  by 
any  juror  for  the  purpose  of  punishing  the  defendant  for  the 
crime  charged.  This  general  statement  is  not  limited  to  any 
wrong  act  other  than  such  as  are  connected  with  the  crime 
charged,  and  is  broad  enough  to  include  a  wrongful  act  re- 
lating to  and  tending  to  establish  the  commission  of  the 
crime  charged  to  have  been  committed  by  the  defendant,  and 
this  statement  we  do  not  think  is  limited  so  as  to  not  have  a 
tendency  to  mislead  the  jury.  They  are  further  told  they 
are  to  free  their  minds  from  such  evidence,  and  not  permit 
it  to  prejudice  or  bias  the  juror's  judgment  against  the  cause 
of  the  defendant.  These  general  statements  are  too  broad, 
and  the  instruction  was  properly  refused.  We  are  cited  by 
counsel  for  appellant  to  Boyle  v.  State,  105  Ind.  469,  as  sup- 
porting the  theory  that  the  instruction  was  improperly  re- 
fused. The  instruction  refused  is  substantially  the  same  as,  if 
not  in  the  main  a  literal  copy  of,  the  one  given  in  that  case, 
but  all  that  is  decided  in  that  case  is  that  the  giving  of  the 
instruction  was  not  error  of  which  the  appellant  could  avail 
himself  for  a  reversal  of  the  judgment,  and  with  that  we 
agree.  The  instruction  is  too  favorable  to  the  defendant,  and 
could  not  harm  him,  and  he  would  have  no  reason  to  com- 
plain of  the  giving  of  such  instruction. 

Objection  is  made  to  the  modification  of  instructions 
8  and  12.  We  have  examined  these  instructions,  and 
regard  the  modifications  as  proper.    Another  instruction 
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stating  that  "  if  a  man's  neighbors  generally  say  he  is  un- 
truthful that  makes  his  general  reputation  for  truth  bad;  but 
if,  on  the  other  hand,  a  man's  neighbors  generally  say  noth- 
ing about  his  truthfulness  that  fact  of  itself  is  evidence  that 
his  general  reputation  for  truth  is  good,"  was  requested  and 
the  court  modified  the  latter  clause,  making  it  read,  "  that 
fact  of  itself  may  be  evidence  that  his  general  reputation  for 
truth  is  good.  Whether  it  is  or  not  is  a  question  solely  for 
the  jury." 

This  change  we  regard  as  a  proper  modification.  There 
may  be  circumstances  under  which  there  was  no  occasion  for 
his  neighbors  to  speak  or  some  reason  for  their  silence,  al- 
though the  reputation  of  the  person  may  be  bad  and  it  is 
matter  for  the  jury  to  determine  what  weight  shall  be  given 
to  such  testimony,  and  the  instruction  more  properly  ex- 
pressed the  law  by  changing  it  to  read  "  that  fact  of  itself 
may  be  evidence,"  this  it  did  as  originally  drafted  and  the 
court  very  properly  added  the  words  "  whether  it  is  or  not 
is  a  question  solely  for  the  jury."  We  do  not  regard  the 
views  we  have  expressed  in  conflict  with  the  decision  in  the 
case  of  Davis  v.  Foster,  68  Ind.  238,  cited  by  counsel. 

Counsel  complains  of  the  ruling  of  the  court  in  refusing 
to  permit  a  certain  letter  to  go  in  evidence.  The  letter  is 
set  out  in  the  bill  of  exceptions  in  connection  with  the  affi- 
davit for  a  new  trial.  We  are  not  referred  to  any  such  pre- 
liminary evidence  as  entitled  the  letter  to  go  in  evidence, 
and  furthermore  we  are  not  referred  to  any  portion  of  the 
record  containing  any  offer  on  the  part  of  the  appellant  to 
put  the  letter  in  evidence. 

There  is  no  error  in  the  record. 

Judgment  affirmed, 
iled  Sept.  22, 1892. 
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The  State  v.  Bercaw. 


No.  16,555. 

The  State  v.  Bebcaw. 

Appbai*— Quotums  Anting  on  Trial.— How  JYesentaL— Questions  arising 
on  the  trial,  and  not  on  the  pleadings,  must,  on  appeal,  be  presented  by 
a  bill  of  exceptions. 

Bell  of  Exceptions.— Stenographer's  Report.— How  Made  a  Burt  of  the  Rec- 
ord.— When  a  stenographer's  report  is  brought  into  the  transcript  by 
the  clerk  it  is  not  a  bill  of  exceptions.  Such  a  report,  to  be  a  part  of 
the  record,  must  be  properly  embodied  in  a  bill  of  exceptions. 

From  the  Boone  Circuit  Court. 

JET.  P.  New,  Prosecuting  Attorney,  J.  Claybaugh,  C.  8. 
Wesner  and  D.  8.  Holman,  for  the  State. 

Elliott,  J. — The  State  seeks  a  decision  of  questions  aris- 
ing on  the  trial  of  the  case  in  the  court  below,  but  there  is 
no  bill  of  exceptions  in  the  record.  It  seems  quite  clear  that 
where  the  questions  arise  on  the  trial  and  not  upon  the  plead- 
ings, there  must  be  a  bill  of  exceptions  showing  the  rulings 
and  the  exceptions  of  the  State.  Elliott's  App.  Proc,  sec- 
tions 276,  280.  The  stenographer's  report  of  the  evidence 
brought  into  the  transcript  by  the  clerk  is  not  a  bill  of  ex- 
ceptions. Such  a  report  is  not  part  of  the  record  unless  it 
is  properly  embodied  in  a  bill  of  exceptions  signed  by  the 
judge.  See  authorities  cited  in  Elliott's  App.  Proc,  sections 
821,  822. 

Judgment  affirmed. 

Filed  Sept.  16, 1892. 
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No.  16,441. 

Claypool  et  al.  t>.  The  Board  of  School  Commission- 
ers of  Indianapolis  et  al. 

Specific  Performance. — Mortgage  Securing  Bonds, — Agreement  to  Convey 
in  Satisfaction  of. — A.  contracted  to  convey  to  the  City  of  Indianapolis 
certain  lots,  to  "  be  perfect  and  free  from  lienB  and  encumbrances,"  ex- 
cept a  certain  mortgage  securing  160,000  of  bonds  and  the  interest  cou- 
pons thereto  attached,  due  in  ten  years.  A.  agreed  to  put  on  the  lots 
$14,000  worth  of  improvements.  The  city  agreed  to  pay  $3,000  rent  per 
annum  until  the  bonds  were  due,  "  by  taking  up  the  said  interest  cou- 
pons on  said  bonds  as  they  mature."  The  city  did  not  assume  or  agree 
to  pay  the  mortgage,  but  if  it  did  its  title  was  thereby  to  become  per- 
fect, and  if  it  paid  off  the  mortgage  before  maturity,  the  rent  was  to 
terminate  from  the  time  of  such  payment,  and  all  unmatured  bonds 
were  to  be  cancelled  and  surrendered  with  the  principal  bonds.  If  the 
city  failed  to  pay  off  the  principal  bonds  at  or  before  maturity,  then  it 
was  to  convey  the  lots  to  the  mortgagees  free  from  any  encumbrances 
put  on  the  lots  by  it.  The  bonds  were  executed  on  the  day  this  con- 
tract was  executed,  and  three  days  later  the  mortgage  to  secure  them 
was  executed,  as  well  as  a  warranty  deed  from  A.  to  the  city.  A.  com- 
pleted the  improvements,  and  the  city  took  possession.  On  the  maturity 
of  the  bonds  their  assignee  demanded  from  the  city  a  conveyance  of  the 
lots  to  himself,  and  also  demanded  of  the  mortgagees  that  they  bring  an 
action  to  enforce  the  specific  performance  of  the  contract,  which  they 
both  declined  to  do. 

Hcldj  that  the  assignee  of  the  bonds  was  entitled  to  a  decree  of  specific 
performance  against  the  city,  compelling  it  to  convey  the  lots  to  him. 

Same. — Hardship. —  Unforeseen  Event. — A  court  of  equity  will  not  decree  a 
specific  performance,  as  a  rule,  if  there  is  a  hardship  and  inequality  in 
the  contract,  or  where  unforeseen  events,  over  which  the  parties  had  no 
control,  have  subsequently  occurred  which  would  render  such  a  decree 
a  great  hardship. 

Same. — Contract  for  Third  Person. — Acceptance. — Right  to  Enforce. — A  per- 
son for  whose  benefit  a  contract  has  been  made  can  maintain  an  action 
upon  it  for  a  specific  performance  thereof,  by  accepting  its  terms. 

From  the  Marion  Circuit  Court. 

8.  Claypool  and  J.  W.  Claypool,  for  appellants. 
J.  8.  Duncan  and  C  W.  Smith,  for  appellees. 

Coffey,  J. — On  the  19th  day  of  March,  1880,  the  appel- 
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Claypool  el  alt.  The  Board  of  School  Commissioners  of  Indianapolis  «t  al 

lant  Elijah  S.  Alvord  and  the  board  of  school  commission- 
ers of  the  city  of  Indianapolis,  entered  into  the  following 
written  agreement,  viz. : 

"  Memorandum  of  agreement  by  and  between  Elijah  S. 
Alvord,  of  the  first  part,  and  the  board  of  school  commis- 
sioners of  the  city  of  Indianapolis  of  the  second  part,  all  of 
the  city  of  Indianapolis,  Marion  county,  Indiana,  Wit' 
nesseth :  That  whereas  the  said  party  of  the  second  part  is 
desirous  to  procure  suitable  offices  and  rooms  for  the  use  and 
accommodation  of  said  board,  and  the  use  and  accommoda- 
tion of  the  public  library  of  said  city,  it  is,  therefore,  agreed 
by  and  between  the  parties  of  the  first  and  second  part  as 
follows : 

"First.  The  said  party  of  the  first  part  agrees  to  convey 
to  the  city  of  Indianapolis,  for  the  use  of  the  public  schools 
of  said  city,  on  or  before  the  1st  day  of  September  next,  by 
warranty  deed,  in  which  the  wife  of  said  party  of  the  first 
part  shall  join,  lots  five  (5)  and  six  (6),  in  square  forty-five 
(45),  in  the  city  of  Indianapolis,  Marion  county,  Indiana, 
said  title  to  said  lots  shall  be  perfect  and  free  from  liens  and 
encumbrances  except  a  mortgage  to  the  Thames  Loan  and 
Trust  Company  of  Norwich, Connecticut,  and  S.  A.  Fletcher 
&  Co.,  of  the  city  of  Indianapolis,  Indiana,  securing  the 
payment  of  sixty  thousand  dollars  ($60,000)  in  bonds  of  $5,- 
000  each,  with  five  per  cent.  (5)  interest  coupons  attached ; 
said  principal  bonds  payable  in  ten  years  after  the  1st  day  of 
January,  1881,  and  dated  the  19th  day  of  March,  1880,  bear- 
ing 5  per  cent,  interest  from  the  1st  day  of  January,  1881, 
payable  semi-annually ;  each  bond  having  twenty  interest 
coupons  attached,  and  each  for  the  sum  of  one  hundred  and 
twenty-five  ($125)  dollars,  the  first  maturing  the  1st  day  of 
July,  1881,  and  on  every  six  months  thereafter;  said  bonds 
and  coupons  being  payable  at  Fletcher's  Bank,  Indianapolis, 
Indiana,  and  said  mortgage  and  bonds  and  coupons  executed 
by  the  party  of  the  first  part. 

"/Second.   Said  party  of  the  first  part  agrees  to  make  last- 
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ing  and  valuable  improvements  on  said  property  between 
now  and  the  1st  day  of  next  September  that  will  cost  at  least 
fourteen  thousand  ($14,000)  dollars,  and  said  improvements 
to  be  made  according  to  the  plans  and  specifications  made  by 
C.  A.  Wallingford,  architect,  and  submitted  to  and  accepted 
by  said  party  of  the  second  part.  *  *  * 

"Third.  The  said  party  of  the  second  part  agrees  to  pay 
rent  for  said  property  the  sum  of  three  thousand  ($3,000)  dol- 
lars per t  annum  for  the  term  of  ten  years  from  the  1st  day  of 
January,  1881,  which  rent  shall  be  paid  by  taking  up  the  said 
interest  coupons  on  said  bonds  as  tfyy  mature.  And  shall  also 
keep  said  property  in  repair,  natural  wear  and  tear  and  un- 
avoidable accidents  excepted,  and  shall  keep  an  insurance  of 
at  least  fifteen  thousand  ($15,000)  dollars  upon  said  property 
for  the  benefit  of  said  mortgagees. 

"Fourth.  The  said  party  of  the  first  part  shall  give  the 
possession  of  said  property,  with  the  improvements  completed, 
on  or  before  the  1st  day  of  September,  and  no  compensation 
is  to  be  paid  for  its  use  from  the  time  the  possession  is  given 
to  the  1st  day  of  January,  1881,  other  than  is  provided  by 
the  last  clause  of  article  third  (3)  of  this  contract — that  is  to 
say  the  insurance  shall  cover  that  period. 

"Fifth.  The  party  of  the  second  part  does  not  assume  or 
agree  to  pay  said  mortgage,  but  if  it  does  Us  title  shall  thereby 
became  perfect,  and  if  it  should  pay  off  said  mortgage  before 
maturity,  the  rent  provided  for  in  this  contract  shall  terminate 
from  the  time  of  such  payment,  g,nd  all  unmatured  coupons  shall 
be  cancelled  and  surrendered  with  the  principal  bonds. 

"Sixth.  If  the  party  of  the  second  part  shall  fail  to  pay  off 
said  principal  bonds  at  or  before  maturity,  then  said  party  of 
the  second  part  shall  convey  said  property  to  the  mortgagees 
aforesaid  free  from  any  encumbrances  put  on  it  by  the  said 
party  of  the  second  part." 

On  the  day  of  the  date  of  this  contract  Alvord  executed 
to  the  Thames  Loan  and  Trust  Company,  and  to  S.  A. 
Fletcher  &  Co.  the  bonds  and  coupons  described  therein, 
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and  on  the  24th  day  of  the  same  month  he  and  his  wife 
joined  in  a  mortgage  upon  the  real  estate  therein  described 
to  secure  the  payment  of  said  bonds  and  coupons. 

On  the  day  the  mortgage  was  executed  Alvord  and  his 
wife  conveyed  the  property  to  the  appellee  by  warranty  deed 
for  the  nominal  consideration  of  one  dollar.  Alvord  com- 
pleted the  improvements  contemplated  by  the  contract  prior 
to  the  first  of  September,  1880,  and  surrendered  possession 
to  the  board  of  school  commissioners  of  the  city  of  Indian- 
apolis. 

The  board  of  school  commissioners  took  possession  of  the 
property  on  the  1st  day  of  September,  1880,  and  have  ever 
since  continued  in  the  possession  of  the  same,  and  paid  all 
of  the  coupons  attached  to  the  bonds  described  in  the  contract, 
but  have  never  paid  any  part  of  the  bonds.  Long  prior  to 
their  maturity  the  bonds  were  assigned  to  the  appellant  Ed- 
ward F.  Claypool,  who  ik  now  the  owner  of  the  same. 

After  the  maturity  of  the  bonds,  viz.:  on  the  8th  day  of 
January,  1891,  the  appellant  Claypool  demanded  of  the 
board  of  school  commissioners  a  conveyance  of  the  property 
described  in  the  contract  in  satisfaction  of  the  bonds  and 
mortgage  so  held  by  him,  which  conveyance  it  declined  to 
execute.  He  also  demanded  of  the  mortgagees  that,  they 
bring  an  action  to  enforce  the  specific  performance  of  the 
contract,  which  they  declined  to  do. 

This  notion  was  brought  by  the  appellant  Edward  F. 
Claypool  in  the  Marion  Circuit  Court  to  enforce  the  specific 
performance  of  the  contract  above  set  out,  to  which  action 
the  appellant  Alvord  was  made  a  party  defendant.  Alvord 
filed  a  cross  complaint  in  which  he  prayed  that  the  contract 
might  be  specifically  performed  and  that  he  be  relieved  from 
personal  liability  on  the  bonds.  The  case  was  tried  by  the 
court  who  found, as  shown  by  the  special  findings  in  the  case, 
in  addition  to  the  facts  above  stated,  that  there  was  due  on 
the  bonds  at  the  time  of  the  trial  the  sum  of  $62,173.20  and 
the  further  sum  of  $ 3,000.00  for  attorney's  fees ;  that  at  the 
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maturity  of  the  bonds  the  board  of  school  commissioners  was 
unable  to  pay  the  bonds  for  want  of  funds ;  that  the  current 
expenses  of  the  schools  of  the  city  practically  consumed  the 
entire  amount,  which  can  be  produced  by  levying  the  full 
amount  of  taxes  by  the  law  permitted  to  be  levied  by  it; 
that  since  the  maturity  of  the  bonds  and  since  the  demand 
for  a  conveyance,  as  above  stated,  the  board  of  school  com- 
missioners has  effected  a  contract  of  sale  of  the  property, 
conditioned  upon  the  appellant  Claypool's  releasing  it  from 
the  contract  and  mortgage,  by  the  terms  of  which  contract 
the  full  amount  due  on  the  bonds  is  to  be  paid  and  the  re- 
mainder of  the  purchase  price  paid  to  the  board  of  school 
commissioners,  but  Claypool  declines  to  release  his  mort- 
gage and  asserts  that  the  board  has  no  right  to  make  such 
sale,  but  Claypool  was  never  informed  of  such  sale  at  any 
time  before  this  suit  was  instituted.  The  appellant  Clay- 
pool brought  the  bonds  and  mortgage  into  court  for  cancella- 
tion upon  condition  of  receiving  a  conveyance  and  a  decree 
quieting  his  title. 

Upon  the  foregoing  facts  the  court  stated  as  conclusions 
of  law : 

ffird.  That  the  appellant  Claypool  was  entitled  to  a  per- 
sonal judgment  against  the  appellant  Alvord  for  the  amount 
of  the  bonds  described  in  the  contract  above  set  out,  and  the 
attorney's  fees  thereon,  and  to  a  decree  foreclosing  his  mort- 
gage as  to  all  of  the  defendants  named  in  the  complaint. 

Second.  That  the  board  of  school  commissioners  of  the 
city  of  Indianapolis  was  the  owner  of  the  equity  of  redemp- 
tion of  the  property  in  controversy,  and  was  entitled  to  re- 
deem the  same  from  a  sale  under  the  decree  within  one  year 
from  the  date  of  such  sale. 

Thereupon  the  court  rendered  a  personal  judgment  against 
Alvord  for  the  sum  of  $65,173.31,  and  entered  the  ordinary 
decree  of  foreclosure. 

It  is  conceded  that  all  the  instruments  of  writing  above 
referred  to  are  parts  of  one  transaction,  and  for  that  reason 
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are  to  be  treated  as  constituting  but  one  instrument  to  be 
construed  as  a  whole.  When  so  treated  and  construed  we 
think  there  is  but  little  difficult;  in  arriving  at  the  intention 
of  the  parties. 

The  deed  of  conveyance  executed  by  Alvord  and  wife,  if 
taken  alone,  would  indicate  an  intention  to  vest  in  the  ap- 
pellee an  absolute  unconditional  fee  to  the  real  estate  in  con- 
troversy, but  when  construed  with  the  contract,  which  con- 
stitutes a  part  of  it,  it  is  clear,  we  think,  that  no  such 
intention  existed.  The  payment  of  rent  is  wholly  incon- 
sistent with  such  an  intention,  for  we  can  not  conceive  of 
the  absolute  unconditional  owner  in  fee  becoming  his  own 
tenant.  The  payment  of  rent,  however,  is  consistent  with 
the  intention  of  the  parties  to  vest  the  title  in  the  appellee 
for  the  use  of  the  parties  named  in  the  contract,  subject  to 
the  option  of  the  appellee  to  become  the  absolute  owner  of 
the  property  by  paying  the  mortgage  debt  described  in  the 
contract  at  or  before  its  maturity.  The  deed  and  contract 
did  vest  in  the  appellee  the  use  of  the  property  for  a  period 
of  ten  years  upon  the  payment  of  an  annual  rent  of  three 
thousand  dollars,  and  they  also  vested  in  it  the  fee  to  the 
land  for  the  use  of  the  mortgagees,  provided  the  appellee 
did  not  choose  to  exercise  the  option  given  it  to  become  the 
absolute  owner  by  paying  the  mortgage  debt  within  the  time 
stipulated.  We  have  not  deemed  it  necessary  to  inquire 
whether  the  language  used  in  the  several  instruments  is  to  be 
treated  as  creating  conditions  subsequent,  or  whether  it  is  to 
be  construed  in  the  light  of  a  covenant,  as,  in  our  opinion, 
the  result  is  the  same  in  either  event.  It  is  agreed  that  by 
the  terms  of  the  contract  between  the  appellee  and  Alvord 
the  appellee  refused  to  assume  the  mortgage  debt  therein  de- 
md  expressly  agreed  that  in  the  event  it  did  not  pay 
debt  at  or  before  it  became  due,  it  would  convey 
gaged  premises  to  the  mortgagees,  and  that  it  has 
,  and  refuses  to  convey.  Of  course  it  is  not  the 
of  the  courts  to  make  contracts  for  parties,  but  it  is 
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their  duty  to  render  such  judgments  and  decrees  as  will  ef- 
fectually execute  contracts  when  made,  unless  there  is  some 
legal  reason  for  a  refusal  to  do  so. 

This  brings  us  to  a  consideration  of  the  argument  urged 
by  couusel  for  the  appellee,  in  their  able  brief,  against  the 
contention  of  the  appellant  that  the  court  erred  in  refusing 
to  decree  specific  performance  in  this  case  on  the  facts  as 
stated  in  the  special  findings.  It  is  contended  by  the  appel- 
lee that  the  circuit  court  should  not  have  decreed  specific 
performance  of  the  contract — 

First.  Because  the  maxim,  "  Once  a  mortgage  always  a 
iriortgage,"  applies  to  the  case  made  by  the  facts  as  found  by 
the  court. 

Second.  Because  a  court  of  equity  will  never  decree  spe- 
cific performance  when  there  is  a  hardship  and  inequality  in 
the  contract,  or,  if  the  contract  was  fair  when  executed,  sub- 
sequent events  have  occured  which  render  such  a  decree  a 
hardship  on  one  of  the  parties,  and  that  under  the  facts  in 
this  case  it  would  be  unconscionable  to  decree  specific  per* 
formance. 

Third.  Because  the  appellants  have  an  adequate  remedy 
at  law,  and  that  a  court  of  equity  will  not  decree  specific 
performance  where  such  remedy  exists. 

Fourth.  Because  a  court  of  equity  will  not  decree  specific 
performance  of  a  contract  in  favor  of  one  party  in  a  case 
where  the  opposite  party  is  not  entitled  to  a  like  decree,  and 
inasmuch  as  the  appellee  could  not  compel  the  mortgagees  to 
take  the  property  in  satisfaction  of  the  mortgage  debt,  they 
can  not  compel  a  conveyance  for  that  purpose. 

We  will  consider  these  objections  in  the  order  in  which 
they  are  presented. 

The  maxim,  "  Once  a  mortgage  always  a  mortgage*"  is  in 
accord  with  the  well-known  rule  that  the  mortgagor  can  not 
renounce  or  surrender  his  privilege  of  redemption  before- 
hand or  in  the  mortgage.  The  reason  for  the  rule  is  that 
the    necessities  of  such  mortgagor  may  have  driven  him  to 
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make  ruinous  concessions  in  order  to  raise  the  money  secured 
by  his  mortgage.     Jones  Mortgages,  section  251. 

At  common  law  the  legal  title  was  vested  in  the  mortgagee, 
and  was  forfeited  upon  default,  but  equity  established  the 
right  of  redemption  after  default.  Equity,  however,  did  not 
attempt  to  alter  the  legal  effect  of  the  forfeiture  which  fol- 
lowed a  breach  of  the  condition,  but  it  regarded  it  as  a  penalty, 
against  which  the  mortgagor  should  be  relieved  upon  pay- 
ment of  the  debt  secured  by  the  mortgage.  In  order  that 
the  mortgagor  should  in  no  event  lose  his  equity  of  redemp- 
tion, the  maxim  above  quoted  was  adopted  by  the  courts  of 
equity.  But  we  are  unable  to  perceive  what  application  the 
maxim  has  to  the  case  now  before  us.  There  is  here  no  con- 
tract between  the  mortgagor  and  mortgagees  whereby  the 
mortgagor  has  agreed  to  convey  the  mortgaged  premises  in 
satisfaction  of  the  mortgage.  The  facts  here  present  a  case 
where  the  mortgagor  is  insisting  that  the  mortgaged  prem- 
ises shall  be  applied  to  the  satisfaction  of  a  debt  for  which  he 
is  personally  liable,  in  strict  accordance  with  an  agreement 
made  between  him  and  a  third  person  to  whom  the  property 
has  been  conveyed  for  that  purpose. 

The  question  is  not  one  as  to  whether  the  mortgage  ex- 
ecuted by  Alvord  and  wife  is  still  a  mortgage,  but  the  ques- 
tion is,  shall  the  appellee  be  compelled  to  perform  its  agree- 
ment with  Alvord  to  pay  the  mortgage  by  a  conveyance  of 
the  land,  and  thus  relieve  him  from  personal  liability  ?  Had 
there  been  an  agreement  between  the  mortgagor  and  mort- 
gagees, whereby  the  land  was  to  be  conveyed  to  the  mort- 
gagees in  payment  of  the  mortgage  debt,  and  the  land  had 
been  conveyed  to  the  appellee  without  special  agreement  un- 
der such  circumstances  as  that  the  appellee  had  acquired  all 
the  rights  in  the  land  possessed  by  the  mortgagor,  then,  as 
against  the  mortgagee,  the  maxim  would  apply. 

But  such  is  not  the  case  presented  by  the  record.  We 
have  a  case  in  which  the  mortgagor  is  insisting  that  his  lia- 
bility shall  be  extinguished  with  the  mortgaged  premises 
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under  a  solemn  covenant  made  with  him  by  the  appellee  to 
the  effect  that  it  should  be  so  extinguished.  Under  such  a 
state  of  fact  we  do  not  think  the  appellee  can  shield  itself 
under  this  maxim  to  the  injury  of  the  mortgagor,  whose 
debt  it  agreed  to  extinguish  by  a  conveyance  of  the  land. 

It  is  undoubtedly  true  that  a  court  of  equity  has  much 
discretion  in  the  matter  of  decreeing  specific  performance, 
but  such  discretion  is  bounded  by  well  defined  and  well  un- 
derstood rules.  It  will  not  decree  such  performance,  as  a 
rule,  where  there  is  a  hardship  and  inequality  in  the  con- 
tract or  where  unforeseen  events,  over  which  the  parties 
had  no  control,  have  subsequently  occurred  which  would 
render  such  a  decree  a  great  hardship.  Pomeroy  Specific* 
Performance,  sections  177, 183  and  185 ;  Randolph  v.  Quid' 
nick,  135  U.  S.  457. 

And  this  leads  us  to  inquire  what  equities,  if  any,  the  re- 
spective parties  to  this  controversy  present  for  our  consider- 
ation. 

If  the  appellee  were  here  ready  and  willing,  and  was  pro- 
posing to  pay  off  and  discharge  the  mortgage  debt,  the 
appellant  Claypool  would  have  no.  equity,  for  ordinarily  a 
mortgagee  is  entitled  to  nothing  more  than  the  debt  which 
the  mortgage  secures.  The  appellee's  claim  is  wholly  with- 
out equity,  for  it  has  not  invested  a  dollar  in  the  property 
which  is  the  subject  of  this  suit.  It  has  occupied  the  prop- 
erty for  ten  years,  and  has  paid  the  agreed  rent  and  nothing 
more. 

The  appellee  stands  in  the  attitude  of  holding  on  to  prop- 
erty in  which  it  has  not  invested  a  cent,  and  repudiating  its 
solemn  agreement  upon  the  alleged  ground  that  it  can  sell  it 
for  enough  to  pay  the  mortgage  and  have  a  surplus. 

The  case  with  Alvord,  however,  is  quite  different.  He 
comes  here  with  substantial  equities.  If  there  is  any  one 
thing  more  plain  than  another  in  the  transaction  we  are  in- 
vestigating, it  is  that  Alvord  was  seeking  to  shield  himself 
from  personal  liability  on  account  of  the  bonds  he  was  exe- 
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cuting  to  the  mortgagees.  When  the  appellee  refused  to  as- 
sume the  payment  of  the  debt,  we  have  no  reason  to  believe 
that  Alvord  would  have  conveyed  to  it  the  property  in  con- 
troversy, had  it  not  been  for  its  express  agreement  to  shield 
him  from  liability  by  either  electing  to  pay  the  mortgage 
debt  in  cash  at  or  before  its  maturity,  or  by  conveying  to  the 
mortgagees  the  property  in  satisfaction  of  the  debt.  To 
deny  his  application  now  for  specific  performance  leaves  him 
wholly  without  any  adequate  remedy  for  a  breach  of  the 
contract  between  him  and  the  appellee.  By  its  refusal  to 
comply  with  the  contract  the  appellant  Claypool  has  been 
enabled  to  take  a  personal  judgment  against  him  for  more 
than  sixty-five  thousand  dollars,  the  very  thing  which  the 
contract  was  intended  to  prevent.  Furthermore,  the  prin- 
cipal debt  has  been  increased  three  thousand  dollars  by  the 
addition  of  attorney's  fees.  It  is  no  excuse  to  say  that  the 
property  is  of  sufficient  value  to  pay  this  enormous  judg- 
ment, for  we  know  that  property  does  not  always  bring  its 
full  value  at  forced  sale.  Should  the  property  mortgaged 
fail  to  sell  on  the  decree  rendered  in  this  case  for  a  sum  suf- 
ficient to  pay  this  debt,  then  the  mortgagor,  Alvord,  if  he  has 
other  property  subject  to  execution,  is  at  the  mercy  of  the 
mortgagee,  and  this  by  reason  of  the  refusal  of  the  appellee 
to  keep  its  agreement  with  him.  If  his  property  is  levied 
upon  and  sold  for  the  payment  of  the  balance  due,  what 
remedy  has  he  against  the  appellee  ?  It  has  never  agreed  to 
pay  the  debt  otherwise  than  by  a  conveyance  of  the  prop- 
erty. 

The  finding  of  the  court  in  relation  to  a  contract  made  by 
the  appellee  for  a  sale  of  the  property  is  too  vague  and  un- 
certain to  aid  the  appellee  in  this  case.  From  the  finding 
we  know  nothing  as  to  the  pecuniary  ability  of  the  party 
with  whom  it  is  made.  We  are  not  informed  as  to  whether 
it  is  verbal  or  written,  or  of  such  a  nature  as  to  be  enforce- 
able, or  whether  the  remainder  after  the  payment  of  the 
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mortgage,  even  if  it  is  oomplied  with,  will  be  one  dollar  or 
five  hundred  dollars. 

To  aid  the  appellee  on  the  ground  that  time  is  not  of  the 
essence  of  the  contract  between  it  and  Alvord,  it  should  be 
in  a  condition  now. to  pay  the  debt  and  prevent  a  personal 
judgment  against  him,  or  it  should  at  least  tender  such  se- 
curity for  his  indemnity  as  would  leave  no  reason  to  doubt 
that  he  is  secure  from  loss.  Sanborn  v.  Woodman,  5  Cush. 
36 ;  Hancock  v.  Carlston,  6  Gray,  39. 

In  our  opinion  the  equity  is  with  Alvord,  and  not  with 
the  appellee.  It  would  not  be  a  hardship  upon  the  appellee 
to  enforce  specific  performance  of  its  contract,  but  it  would 
be  a  hardship  upon  the  appellant  Alvord  to  refuse  it. 

We  have  already  answered  the  objection  that  the  parties 
have  an  adequate  remedy  at  law.  In  our  opinion  the  appel- 
lant Alvord  has  no  adequate  remedy  outside  of  the  specific 
performance  of  the  contract  made  with  him  by  the  appellee, 
by  which  it  agreed  to  convey  to  the  mortgagees  the  property 
in  controversy  in  satisfaction  of  the  mortgage.  The  appellee 
does  not  suggest  any  other  tangible  means  of  relieving  him 
of  his  personal  liability  on  the  bonds  which  he  executed  to 
the  mortgagees. 

It  is  ordinarily  true  that  the  right  to  specific  performance 
must  be  mutual  between  the  parties  to  the  contract,  and  that 
such  mutuality  must  exist  at  the  time  the  contract  is  made,, 
but  the  rule  is  by  no  means  of  universal  application.  Vas- 
9ault  v.  Edwards,  43  Cal.  466 ;  Marble  Go.  v.  Ripley,  10 
Wall.  339 ;  Pomeroy  Specific  Performance,  sections  162-166  ; 
Allen  v.  Cerro  Gordo  Co.,  40  Iowa,  349 ;  Green  v. 
Richards, $  C.  E.  Green,  32 ;  Justice  v.  Lang,  42  N.  Y.  493 ; 
Raymond  v.  Pritchard,  24  Ind.  318 ;  Hixon  v.  Ouppy,  33 
Ind.  210. 

In  his  valuable  work  on  Specific  Performance  of  Contracts, 
section  166,  Mr.  Pomeroy  says :  "An  agreement  may  be  per- 
fect in  its  obligations  upon  both  the  parties,  and  yet  be  of 
such  a  nature  that  one  of  them  only  could  be  compelled,  by 
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a  decree  of  the  court,  to  specifically  perform.  As  the  ab- 
sence of  this  kind  of  mutuality  does  not  render  the  agree- 
ment any  less  obligatory,  it  would  seem,  on  principle,  that 
if  the  quality,  originally  lacking,  should  be  subsequently  sup- 
plied, in  any  practical  manner,  before  the  commencement  of 
the  suit,  or  even,  perhaps,  before  the  hearing,  the  objection 
would  then  be  removed,  and  a  specific  enforcement  would  be 
thus  made  possible." 

It  is  upon  the  principle  here  set  forth  that  the  case  of  Den- 
lar  v.  Hile,  123  Ind.  68,  and  similar  oases  rest. 

It  has  long  been  a  familiar  rule  in  this  State  that  a  third 
party,  for  whose  benefit  a  contract  is  made,  may  sue  upon 
such  contract  in  his  own  right.  Leake  v.  Bally  116  Ind.  214; 
Baieman  v.  Butler ,  124  Ind.  223 ;  Gwattney  v.  Wheeler,  26 
Ind.  415  ;   Waterman  v.  Morgan,  114  Ind.  237. 

The  contract  before  us  was  of  no  binding  force  on  the 
holders  of  the  bonds  and  mortgage  executed  by  Alvord  un- 
til they  had  accepted  it.  After  such  acceptance,  however, 
we  know  of  no  reason  why  it  should  not  be  held  to  bind 
them  as  well  as  the  immediate  parties  to  it. 

In  this  case  the  property  in  dispute  was  conveyed  by  Al- 
vord and  wife  to  the  appellee  with  an  option  to  become  the 
absolute  owner  of  it  at  any  time  prior  to  the  maturity  of  the 
bonds  secured  by  the  mortgage  by  paying  off  such  bonds. 
It  is  not  claimed  that  the  appellee  ever  availed  itself  of  such 
option.     Having  failed  to  do  so  within  the  time  fixed  by  the 
contract,  and  the  time  which  it  was  entitled  to  occupy  the 
property  upon  the  payment  of  the  stipulated  rent  having  ex- 
pired, it  ceased,  in  our  opinion,  to  have  any  interest  in  such 
property.     It  held  the  legal  title  as  a  mere  trustee  for  the 
benefit  of  the  party  to  whom  it  expressly  agreed  to  convey 
it.     Such  trusts  are  always  enforced  by  a  court  of  equity 
upon  proper  application.  • 

Perry  on  Trusts,  section  98,  says :  "  But  if  the  trust  is  per- 
fectly created,  so  that  the  donor  or  settlor  has  nothing  more 
to  do,  and  the  person  seeking  to  enforce  it  has  need  of  no 
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further  conveyances  from  the  settlor,  and  nothing  is  required 
of  the  court  but  to  give  effect  to  the  trust  as  an  executed 
trust,  it  will  be  carried  into  effect,  at  the  suit  of  the 
party  interested,  although  it  was  without  consideration,  and 
the  possession  of  the  property  was  not  changed.  And  this 
will  be  true  although  the  person  who  is  intended  to  be  bene- 
fited has  no  knowledge  of  the  act  at  the  time  it  is  done,  pro- 
vided he  accepls  and  ratifies  it  when  he  is  notified.91 

The  trust  here,  so  far  as  Alvord  is  concerned,  is  fully  ex- 
ecuted. The  beneficiary  has  brought  his  bonds  into  court 
for  cancellation,  and  prays  that  the  title  held  by  appellee  for 
his  use  be  transferred  to  him,  while  Alvord,  who  created 
such  trust,  and  over  whom  a  large  personal  liability  hangs, 
joins  in  the  prayer.  To  deny  this  relief  is  to  permit 
the  appellee  to  openly  repudiate  its  obligation  and  to 
deny  Alvord  the  only  adequate  remedy  he  has  for  his 
protection  against  a  heavy  personal  liability  which  the  ap- 
pellee agreed  to  extinguish.  Our  attention  has  not  been 
called  to  any  rule  which  would,  in  our  opinion,  require  a 
court  of  equity  to  give  its  sanction  to  such  an  injustice.  We 
are  of  the  opinion  that  the  circuit  court  erred  in  its  conclu- 
sions of  law  upon  the  facts  found  in  this  case.  It  should 
have  entered  a  decree,  upon  these  facts,  for  a  specific  per- 
formance of  the  contract  set  out  in  this  opinion. 

Judgment  reversed,  with  directions  to  the  circuit  court  to 
restate  its  conclusions  of  law  in  accordance  with  this  opin- 
ion, and  to  render  the  proper  decree  thereon. 

Elliott,  J.,  took  no  part  in  the  decision  of  this  cause. 

Filed  Jane  16, 1892;  petition  for  a  rehearing  overruled  Oct  6, 1892. 

Vol.  132.— 18 
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The  Lake  Erie  and  Western  Railway  Company  e.  Kennedy. 


No.  15,397. 

The  Lake  Erie  and  Western  Railway  Company  tv 

Kennedy. 

l&<mMBm.—]frw6r  tf  Bivocatim.—Ettoppd.-—A>  mere  permission  to  occupy 
land  u  a  license,  which  may  be  revoked  by  the  licensor  or  his  grantee, 
unless  some  act  is  done  which  operates  by  way  of  estoppel  to  make  the 
license  irrevocable. 

From  the  Howard  Circuit  Court. 

J.  O'Brien  and  W.  &  Hackedorn,  for  appellant. 

Elliott,  J. — The  parties  by  agreement  made  the  evidence 
taken  in  the  ease  of  Lake  Erie,  etc.,  22.  W.  Co.  v.  Mich- 
enerj  117  Ind.  465,  part  of  the  evidence  in  this  case,  and,  as 
to  other  matters,  dispensed  with  evidence  by  an  agreement  as 
to  the  facts.  We  are  unable  to  perceive  any  substantial  dif- 
ference between  the  case  we  have  referred  to  and  the  one 
now  before  us,  and  we  think  the  former  rules  this  case.  It 
is  contended  by  counsel  that  there  is  an  essential  difference 
between  the  two  cases,  inasmuch  as  in  the  present  case  the 
structures  placed  on  the  land  were  standing  when  Ken- 
nedy purchased  the  land  from  Macy,  through  whom  both 
parties  claim,  while  in  the  other  case  they  were  removed 
before  the  purchase  by  Michener.  If  it  were  granted 
that  this  difference  exists  between  the  two  cases,  the  result 
would  not  be  affected,  for  the  evidence  justified  the  conclu- 
sion that  the  occupancy  of  the  lands  was  by  virtue  of  a  mere 
permissive  license  from  Macy, and  not  by  virtue  of  any  right 
or  claim  of  ownership.  Macy  never  intended  to  grant  an 
interest  or  estate  in  the  land,  so  that  the  appellant  did  not 
acquire  the  rights  of  an  owner.  Nor  was  there  an  irrevo- 
cable license.  There  was  a  permission  which  gave  a  right 
of  occupancy  and  nothing  more.  There  is  no  element  of 
fraud,  and  no  consideration  was  paid  for  the  right  to  use  the 
land.     A  mere  permission  to  occupy  land  is  a  license  which 
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may  be  revoked  by  the  licensor  or  his  grantee  unless  some 
act  is  done  which  operates  by  way  of  estoppel  to  make  the 
license  irrevocable.  There  is  here  no  element  of  estoppel 
that  transforms  the  permission  to  occupy  into  an  irrevocable 
license. 

Judgment  affirmed. 

Filed  October  6, 1892. 


No.  16,846. 

The  Ohio  and  Mississippi  Railway  Company  v. 

Craucheb. 

Railboai*.— Omptoiif  Against— Motion  to  Make  More  Specific.—  What  Facts 
Sufficient  to  Constitute  a  Passenger. — Exonerating  Fad*  Must  be  Set  Up  in 
Defence* — In  an  action  against  a  railroad  company,  the  complaint  al- 
leged that  the  defendant  was  a  common  carrier,  etc,  and  at  a  certain 
date  the  plaintiff  took  passage  and  was  admitted  as  a  passenger  in  one 
of  appellant's  cars  in  one  of  its  trains,  to  be  carried  from  Medora,  in 
Jackson  county,  to  his  home  in  Sparksville,  both  of  said  stations  being 
on  said  defendant's  road. 

Held,  that  a  motion  to  make  the  complaint  more  specific  in  alleging  how 
and  in  what  manner  he  was  admitted  as  a  passenger  in  one  of  appel- 
lant's cars.,  and  whether  he  purchased  a  ticket,  or  was  prevented  there- 
from, and,  if  so,  how,  or  whether  he  paid  or  tendered  his  fare  from  the 
point  of  entrance  to  the  point  of  destination,  was  properly  overruled. 
The  facts  stated  made  him  a  passenger. 

Heldy  also,  that  if  any  fact  exists  which  exonerates  the  company  from 
treating  him  as  a  passenger,  it  must  be  pleaded  in  defence. 

InSTRUCnoHS  to  Juby. — Refusal  to  Give. —  When  Reversible  Error. — On  the 
trial  of  a  cause  the  appellant  asked  the  court  to  give  the  following  in* 
•traction,  which  was  refused ;  u  If  yon  find  from  the  evidence  that  a 
witness  who  has  testified  in  the  case  is  a  person  of  bad  moral  character, 
yon  should  consider  that  fact  in  determining  what  weight,  if  any,  you 
will  give  to  his  testimony."  There  being  evidence  tending  to  establish 
the  fact  covered  by  the  instruction,  and  no  other  instruction  bearing 
upon  the  same  fact  being  given  by  the  court,  the  refusal  to  give  the  in- 
struction was  reversible  error. 

From  the  Jackson  Circuit  Court. 
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W.  if.  Ramsey,  L.  Maxwell,  22.  Ramsey,  E.  Barton,  H. 
D.  McMullen,  W.  JR.  Johnson  and  H.  JR.  McMullen,  for  ap- 
pellant. 

R.  Applewhite  and  J.  F.  Applewhite,  for  appellee. 

Olds,  J. — This  is  an  action  brought  by  the  appellee  against 
the  appellant  for  damages  sustained  by  reason  of  being  forci- 
bly ejected  from  appellant's  train  of  cars. 

The  first  error  assigned  and  discussed  by  appellant's  coun- 
sel is  the  overruling  of  a  motion  by  appellant  to  require  the 
appellee  to  make  each  paragraph  of  his  complaint  more 
specific  in  alleging  how  and  in  what  manner  he  was  admit- 
ted as  a  passenger  in  one  of  appellant's  cars,  and  whether  he 
purchased  a  ticket  or  was  prevented  therefrom,  and  if  so, 
how,  or  whether  he  paid  or  tendered  his  fare  from  the  point 
at  which  he  entered  the  car  to  the  point  of  his  destination. 

Each  paragraph  of  the  complaint  alleges  that  the  appel- 
lant was  a  common  carrier^  etc.,  and  at  a  certain  date  the 
appellee  took  passage  and  was  admitted  as  a  passenger  in 
one  of  appellant's  cars  in  one  of  its  trains,  to  be  carried  from 
Medora,  in  Jackson  county,  to  his  home  in  Sparksville,  both 
of  said  stations  being  on  said  appellant's  road. 

We  regard  the  allegations  as  sufficient.  The  allegation 
that  he  took  passage  to  be  carried  from  one  station  to  an- 
other is  a  fact  that  made  him  a  passenger.  It  is  contended 
that  the  allegation  that  "  he  was  admitted  as  a  passenger  "  is 
the  allegation  of  a  conclusion,  and  that  it  is  necessary  to  al- 
lege facts  which  constituted  the  appellee  a  passenger  upon 
the  train.  Possibly  the  word  "  passenger"  is  a  conclusion,  but 
if  that  be  struck  out,  it  leaves  the  averments  in  the  complaint 
to  the  effect  that  the  appellee  took  passage  upon  a  car  in  one 
of  the  appellee's  trains,and  was  admitted  in  one  of  defendant's 
said  cars  to  be  carried  from  the  point  of  entry  to  the  point 
of  destination.  These  facts  alleged  made  him  a  passenger. 
A  common  carrier  is  bound  to  accept  as  passengers  and  carry 
all  persons  unless  some  lawful  reason  exists  for  excluding 


MAY  TERM,  1892.  277 

The  Ohio  and  Mississippi  Railway  Company  v.  Craocher. 

them  from  their  trains,  and  the  fact  that  a  person  presents 
himself  at  a  station,  and  is  permitted  to  enter  a  car,  and  does 
enter  for  the  purpose  of  being  carried  from  such  point  to 
another  station  upon  the  line  of  the  road  at  which  the  train 
stops,  makes  him  a  passenger,  and  he  is  entitled  to  be 
treated  as  such.  If  any  facts  exist  which  exonerate  the 
company  from  treating  such  person  as  a  passenger  or  which 
forfeits  his  right  to  be  carried  upon  such  train,  it  must  be 
pleaded  as  a  defence.  We  think  the  facts  pleaded  in  each 
paragraph  of  the  complaint  are  sufficiently  specific,  and  the 
motion  was  properly  overruled. 

The  next  alleged  error  discussed  is  the  refusal  to  give  in- 
struction numbered  three  requested  by  the  appellant,  which 
is  as  follows : 

"3.  If  you  find  from  the  evidence  that  a  witness  who  has 
testified  in  the  case  is  a  person  of  bad  moral  character,  you 
should  consider  that  fact  in  determining  what  weight,  if  any, 
you  will  give  to  his  testimony." 

This  instruction  was  refused,  and  no  instruction  upon  the 
subject  was  given  by  the  court.  There  was  some  evidence 
at  least  tending  to  establish  the  fact  that  the  general  moral 
character  of  the  appellee,  who  testified  in  his  own  behalf, 
and  who  was  a  material  witness  in  the  case,  was  bad.  One 
witness  at  least  testified  to  having  lived  at  Sparksville,  the 
home  of  the  appellee,  for  two  years,  and  only  left  there  some 
two  months  before  the  date  of  the  trial ;  that  he  was  ac- 
quainted with  appellee's  general  moral  character,  and  that  it 
was  bad. 

This  was  competent  evidence,  and  a  matter  which  the  jury 
had  the  right  to  consider  in  weighing  his  testimony,  and  there 
being  testimony  tending  to  establish  the  general  bad  moral 
character  of  the  witness,  it  was  for  the  jury  to  determine 
what  weight  they  should  give  to  such  testimony,  and  it  was 
a  matter  which  the  appellant  had  the  right  to  have  the 
jury  instructed  upon.  It  is  suggested  by  counsel  for  the 
appellee,  in  relation  to  the  refusal  to  give  this  instruction, 
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that  "  In  the  first  place  the  ruling  of  the  court  did  the  de- 
fendant no  harm.  In  the  second  place  there  was  no  evidence 
against  the  character  of  the  appellee  when  measured  by  the 
legal  test,"  and  that  the  witness  "  stated  he  did  not  know 
what  the  reputation  was  at  the  time  of  the  trial."  It  is  true 
the  witness  said  he  had  been  absent  from  Sparksville  since 
about  two  months  prior  to  the  trial,  but  the  witness  testifies 
positively  that  when  he  was  there  appellee's  reputation  was 
bad.  The  testimony  related  to  such  a  recent  date  prior  to 
the  trial  that  it  was  competent,  and  was  admitted,  and  there- 
fore it  was  for  the  jury  to  weigh  it  and  determine  whether  it 
affected  the  credibility  of  appellee  as  a  witness. 

As  to  why  the  ruling  did  the  appellant  no  harm  no  reason 
is  suggested  by  appellee's  counsel. 

In  our  judgment  the  ruling  of  the  court  in  refusing  to 
give  the  instruction  requested  was  erroneous. 

There  are  a  number  of  other  errors  assigned  and  dis- 
cussed relating  to  the  introduction  of  evidence  and  the  giv- 
ing of  instructions,  but  they  are  questions  that  may  not  arise 
on  a  retrial  of  the  cause,  and  the  general  principles  of  law 
governing  in  the  trial  of  such  causes  is  so  well  settled  that 
it  is  unnecessary  to  pass  upon  the  other  questions  presented. 

Judgment  reversed,  with  instructions  to  the  circuit  court 
to  grant  a  new  trial. 

Filed  Oct  4, 1892. 


No.  14,943. 

156  H    Th*  British- American  Assurance  Company,  of  Toronto, 
m  1t8i  v.  Wilson  et  al. 

158    oo4| 

|g  gjjl  Intekbogatorieb.-- Dividing  Interrogatory.— Party  Complaining  Musi  J/- 
firmativehf  Shew  that  he  is  Injured  Thereby. — Where  the  claim  is  made  that 
the  court  erred  in  dividing  an  interrogatory  asked  by  a  party,  and  in 
submitting  it  to  the  jury  as  two  interrogatories,  it  must  affirmatively 
appear  from  the  record  that  the  party  complaining  of  this  action  of  the 
court  was  thereby  injured. 
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Samb. — Antagonism,  Degree  of,  How  Must  Appear.— The  antagonism  between 
the  special  findings  and  the  general  verdict  must  be  apparent  on  the  face 
of  the  record  beyond  the  possibility  of  being  removed  by  any  evidence 
legitimately  admissible  under  the  issues. 

Same. — Evidence  Can  Not  be  Considered. — In  passing  upon  the  antagonism 
between  the  general  verdict  and  the  interrogatories,  the  evidence  can 
not  be  considered. 

Bake. — Presumption  in  Aid  of. — No  presumption  in  aid  of  the  answers  to  in- 
terrogatories will  be  indulged  in  by  the  court  on  a  motion  for  judgment 
on  such  interrogatories,  all  reasonable  presumptions  and  intendments 
being  against  them. 

Maiuke  Insurance. — General  Average,  When  Allowed. — To  constitute  a 
case  for  general  average  under  a  marine  insurance  policy,  it  must  be 
shown  that  the  ship  and  cargo  were  placed  in  a  common  imminent 
peril,  that  there  was  a  voluntary  sacrifice  of  property  to  avert  that 
peril,  and  that  by  that  sacrifice  the  safety  of  the  other  property  was 
presently  and  successfully  attained. 
Samx. — Facts  Sufficient  to  Show  case  for  General  Average.-- Overturning  General 
Verdict  by  Interrogatories. — Therefore,  an  answer- of  the  jury  to  an  inter- 
rogatory showing  only  that  there  was  a  sacrifice  of  property  to  relieve  the 
property  saved  from  a  danger  of  navigation,  and  for  the  best  interest  of 
the  property  at  risk>  is  not  sufficient  to  overturn  a  general  verdict  for 
the  insured. 

From  the  LaPorte  Circuit  Court. 

R.  Raey  J.  A.  Thornton  and  J.  R.  Orr,  for  appellant. 
M.  Nye  and  «/.  F.  Gailaher,  for  appellees. 

Miller,  J. — This  was  an  action  by  the  appellees  against 
the  appellant  upon  a  policy  of  marine  insurance. 
The  amended  complaint  is  in  substance  as  follows : 
That  the  plaintiffe,  Cook  and  Wilson,  complain  that  on 
the  22d  of  June,  1888,  the  defendants,  a  corporation  do- 
ing business  under  the  laws  of  Indiana,  executed  to 
the  plaintiffs  its  policy  of  insurance,  a  copy  of  which  is 
attached  to  the  complaint,  and  in  consideration  of  the 
premium  paid,  and  by  the  contract  proposition  made  on 
said  date,  of  which  a  copy  is  herewith  attached,  the  de- 
fendant agreed  to  insure  Cook  and  Wilson  against  any 
and  all  loss  which  they  might  sustain,  by  means  of  the 
perils  and  misfortunes  that  might  come  to  the  hurt,  detri- 
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meat  or  damage  of  all  kinds  of  1  amber  and  timber,  goods, 
warea  and  merchandise,  by  reason  of  the  shipment  and 
during  the  voyage,  to  any  of  the  vessels,  or  on  any  of  the 
lakes,  from  the  point  of  shipment  to  the  point  of  destina-  1 

tion  from  said  22d  Jane,  1888,  to  the  following  30th  of  ! 

November ;  that  on  or  about  the  31st  of  September,  1888,  \ 

the  plaintiffs  loaded  on  board  the  barge  Bice,  at  the  port 
of  Deer  Park,  Lake  Superior,  bound  for  and  consigned  to 
Michigan  City,  a  cargo  of  lumber,  the  property  of  the  plain- 
tiffs, consisting  of  575,800  feet,  of  the  value  of  $6,716.60, 
which  cargo  was  covered  by  the  policy  of  insurance  of 
defendant. 

On  the  22d  of  September,  the  barge  R.N.  Rice,with  cargo 
on  board,  left  port  of  Deer  Park  in  tow  of  the  propeller 
Huron  City,  and  bound  for  Michigan  City,  and  while  on 
said  voyage  the  barge,  by  reason  of  the  storms,  was,  by 
the  perils  and  damages  of  the  lakes  and  force  of  the  waves, 
wrecked  and  lost,  together  with  her  cargo,  of  the  value 
aforesaid ;  that  due  notice  was  forthwith  communicated 
from  plaintiffs  to  defendant,  and  thereupon  the  cargo  was 
duly  abandoned  to  the  defendant  by  proper  notice,  and 
that  the  abandonment  was  accepted  by  defendant; 
that  afterwards  protest  and  proofs  of  loss  according  to 
terms  of  policy  were  made  and  forwarded  to  defendant, 
together  with  a  copy  of  the  invoice  and  tally-sheet  of 
lumber,  and  made  part  of  the  proofs  of  loss.  Plaintiffs 
aver  that  they  performed  all  the  provisions  of , the  policy 
required  by  them  to  be  performed,  and  the  defendant  be- 
came liable  to  them  for  the  value  of  said  cargo,  to  wit : 
$6,717.60,  but  that  the  defendant  wrongfully  refuses  to 
pay,  and  demands  judgment  for  $7,500. 

A  demurrer  to  the  complaint  was  filed  and  overruled, 
and  this  ruling  is  assigned  as  error,  but  no  argument  be- 
ing made  in  support  of  this  assignment,  it  is  to  be  taken  as 
having  been  waived.  Elliott's  App.  Procedure,  section  444. 

The  defendant  answered,  in  substance,  as  follows : 
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First.  Denies  each  and  every  allegation  of  the  com- 
plaint. 

Second.  The  defendant  further  answering  says  that 
when  the  cargo  was  taken  on  hoard  on  September  22, 
1888,  the  Bice  was  not  tight,  staunch  and  strong  enough  to 
resist  the  ordinary  perils  of  the  lakes,  and  other  perils 
covered  by  the  policy  of  insurance  in  this  case,  and  that 
the  vessel  was  not  at  the  time  of  shipment,  nor  at  the 
time  of  loss  of  cargo,  seaworthy,  or  lakeworthy,  or  fit  to 
undertake  and  perform  her  intended  voyage,  and  that  she 
continued  unseaworthy  before,  from  and  at  said  shipment 
of  said  cargo  on  board  of  her  until  the  cargo  was  lost. 
The  cargo  was  lost  by  reason  of  unseaworthiness,  and  not 
otherwise. 

Third.  That  after  the  Rice  had  taken  in  and  aboard  said 
cargo  mentioned  in  said  complaint,  she  started  on  her  in- 
tended voyage,  etc.,  and  was  on  the  26th  day  of  Septem- 
ber, 1888,  at  the  port  of  Manistee,  a  place  of  safety,  the 
master  well  knew  that  the  said  vessel  was  unseaworthy, 
and  not  fit  to  stand  the  ordinary  perils  of  the  lakes. 

The  port  of  Manistee  was  a  port  of  repair,  and  it  there 
became  and  was  the  duty  of  the  master  and  others,  or 
either  of  them,  to  repair  said  vessel  and  put  her  in  a  sea- 
worthy condition,  and  that  he  neglected  said  duty,  and 
on  the  morning  of  September  29, 1888,  resumed  the  voy- 
age in  an  unseaworthy  and  unsafe  condition,  and  that  the 
vessel  and  her  cargo  was  thereby  lost,  and  not  otherwise. 

Fourth.  That  the  Rice,  with  said  cargo  on  board  on  said 
voyage,  in  tow  of  the  Huron  City,  a  water  craft  owned 
by  plaintiffs  at  the  time  said  cargo  was  lost  on  Lake 
Michigan,  September  30,  1888,  under  contract  of  towage 
to  tow  the  Rice  with  cargo  on  board,  whereof  the  plaint- 
iffs were  owners,  and  defendant  underwriter;  and  that 
by  terms  of  the  contract  of  towage,  it  is  provided  that  the 
officer  of  the  Huron  City  should  skilfully  and  carefully 
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tow  the  Rice  with  cargo  on  board  from .  Deer  Park  to 
Michigan  City,  the  dangers  of  navigation  alone  excepted. 

By  the  terms  of  the  contract  it  became  the  duty  of  the 
master  of  the  Huron  City  to  carefully  and  skilfully  tow 
the  Rice  and  so  manage  the  tow  that  the  cargo  might  not 
be  cast  adrift  or  in  any  manner  unnecessarily  exposed  to 
any  peril  which  the  master  of  the  Huron  City,  in  the  con- 
duct and  management  of  his  tow  by  due  care  and  skill 
could  prevent.  But  nevertheless  the  master  was  regard- 
less of  his  duty  in  this  respect,  and  did  in  violation  of 
his  duty  cast  adrift  the  Rice,  and  caused  his  vessel  to 
abandon  her,  etc.,  and  said  cargo  was  by  reason  of  said 
want  of  skill  and  care  on  the  part  of  the  officers  lost,  and 
not  otherwise. 

A  reply  of  general  denial  put  the  case  at  issue. 

The  cause  was  tried  by  jury  and  a  general  verdict  for 
the  plaintiff  for  the  full  amount  of  the  loss  was  returned, 
together  with  answers  to  the  following  special  interroga- 
tories submitted  by  the  court : 

u  1.  Was  the  barge  R.  N.  Rice  seaworthy  when  she 
commenced  her  voyage  from  Deer  Park  on  the  22d  of 
September,  1888,  with  plaintiff's  cargo  on  board?  A. 
Yes. 

"  2.  Was  the  barge  R.  N.  Rice  unseaworthy  when  she 
put  into  Manistee  on  the  26th  of  September,  1888,  and  if 
so,  could  she  have  been  made  seaworthy  at  Manistee  t 
A.  No. 

"  3.  Did  the  Rice  leave  the  port  of  Manistee  in  an  un- 
seaworthy condition  ?    A.  No. 

"  4.  Did  the  officer  of  the  steamer  Huron  City  act  neg- 
ligently in  cutting  the  barge  Rioe  adrift  in  Lake  Michi- 
gan?   A.  Ho. 

"  And  if  not,  did  they  cut  her  adrift  to  relieve  the 
Huron  City  and  the  tow  from  a  danger  of  navigation,  and 
for  the  best  interest  of  the  property  at  risk?    A.  Yes." 

The  record,  both  in  the  journal  entries  and  bill  of  ex- 
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ceptions,  informs  us  that  after  the  jury  returned  their  ver- 
dict and  answer  to  interrogatories  the  defendant  moved 
the  court  for  a  judgment,  notwithstanding  the  verdict^ 
which  motion  was  overruled  and  excepted  to,  and,  there- 
upon, the  jury  was  required  to  retire  to  their  room  and 
again  answer  interrogatory  four,  to  which  the  appellants 
excepted,  and  the  jury  again  returned  into  court  with  the 
answer  revised. 

The  action  of  the  court  in  directing  the  jury  to  retire 
to  their  room  and  revise  their  answer  to  this  interrogatory 
is  complained  of.  We  could  only  interfere  with  the  dis- 
cretion necessarily  lodged  in  the  trial  court  where  it  ap- 
pears from  the  record  that  the  complaining  party  has  been 
injured  by  the  action  of  the  court.  We  are  nowhere  in- 
formed what  changes  were  made  by  the  jury  in  their  an- 
swer to  the  interrogatory,  and  can  not,  therefore,  ascer- 
tain whether  the  court  abused  its  discretion  or  the  ap- 
pellant was  injured  by  the  action  of  the  court.  Assum- 
ing that  the  change  consisted  in  dividing  the  fourth  in- 
terrogatory into  two  parts  and  answering  each  separately, 
we  can  not  say  that  the  action  of  the  court  was  not  in 
furtherance  of  justice. 

It  is  earnestly  contended  by  appellant's  counsel  that  the 
court  erred  in  overruling  their  motion  for  judgment  in 
favor  of  the  defendant,  notwithstanding  the  general  ver- 
dict. 

The  special  findings  of  the  jury  override  the  general 
verdict  only  when  both  can  not  stand ;  and  this  antago- 
nism must  be  apparent  upon  the  face  of  the  record,  beyond 
the  possibility  of  being  removed  by  any  evidence  legiti- 
mately admissible  under  *the  issues.  Lockwood  v.  Rose, 
125  Ind.  588 ;  Matchett  v.  Cincinnati,  etc..  It.  W.  Cb.,  post, 
p.  334.  In  reviewing  the  ruling  upon  the  motion  for  judg- 
ment on  the  measure  to  interrogatories,  we  can  not  look 
to  the  evidence. 


1 


284  SUPREME  COURT  OF  INDIANA, 

The  British-American  Assurance  Company,  of  Toronto,  v.  Wilson  d  ai 

Pennsylvania  Co.  v.  Smith,  98  Ind.  42 ;  Cox  v.  Ratcliffe, 
105  Ind.  374. 

We  are,  therefore,  to  determine  whether  there  is  such 
repugnancy  between  the  general  and  special  verdicts  that 
it  could  not  have  been  removed  by  evidence,  admissible 
under  the  issues. 

The  contention  of  the  appellant  is,  that  the  answer  to 
the  latter  part  of  the  fourth  interrogatory, to  the  effect  that 
the  R.  N.  Rice  was  cut  adrift  "  to  relieve  the  Huron  City 
and  the  tow  from  a  danger  of  navigation  and  for  the  best 
interest  of  the  property  at  risk,''  shows  that  the  insurer, 
if  liable  at  all,  is  only  liable  for  a  general  average  loss, 
and  there  having  been  no  adjustment  as  provided  in  the 
policy,  the  action  was  prematurely  brought. 

We  are  of  the  opinion  that  the  facts  stated  in  the  an- 
swer to  the  interrogatory  are  not  sufficient  to  bring  the 
case  within  the  rule  contended  for  by  appellant's  counsel. 

In  Barnard  v.  Adams,  51  U.  S.  270,  302, the  court  says 
that: 

"  In  order  to  constitute  a  case  for  general  average,  three 
things  must  concur : 

"  First  A  common  danger ;  a  danger  in  which  ship, 
cargo,  and  crew  all  participate ;  a  danger  imminent  and 
apparently  *  inevitable/  except  by  voluntarily  incurring  a 
loss  of  a  portion  of  the  whole  to  save  the  remainder. 

"  Second.  There  must  be  a  voluntary  jettison,  jactus,  or 
castiug  away,  of  some  portion  of  the  joint  concern  for  the 
purpose  of  avoiding  this  imminent  peril,  pericula  im- 
minentis  evitandi  causa,  or,  in  other  words,  a  transfer  of  the 
peril  from  the  whole  to  a  particular  portion  of  the  whole. 

"  Third.  This  attempt  to  avoid  the  imminent  common 
peril  must  be  successful." 

In  Sonsmith  v.  Donaldson,  21  Fed.  Rep.  671,  the  court 
cites  from  the  opinion  of  Mr.  Justice  Story  in  Columbian 
Ins.  Co.  v.  Ashby,  13  Pet.  331,  the  following : 

"  First.  That  the  ship  and  cargo  should  be  placed  in  a 
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common  imminent  peril ;  secondly,  that  there  should  be  a 
voluntary  sacrifice  of  property  to  avert  that  peril ;  and, 
thirdly,  that  by  that  sacrifice  the  safety  of  the  other  prop- 
erty should  be  presently  and  successfully  attained." 

In  2  Arnould  Ins.  885,  the  law  is  thus  stated : 

"  It  is  an  undoubted  requisite  of  a  general  average  loss 
that  it  should  have  been  incurred  under  the  pressure  of  a 
real  and  imminent  danger.  The  sacrifice  may  have  been 
bona  Jide  made  with  a  view  to  the  general  safety ;  but  it 
can  give  no  claim  to  contribution  unless  that  safety  shall 
appear  to  have  been  really  endangered.  I  am  not  bound 
to  make  good  to  another  a  loss  he  has  intentionally  in- 
curred, with  a  view  to  my  benefit,  if  such  loss  was  one 
which  a  man  of  ordinary  firmness  and  sound  judgment 
would  not,  under  the  circumstances,  have  submitted  to. 
The  sacrifice  must  have  been  made  under  the  urgent  pressure 
of  some  real  and  imrhediately  impending  danger,  and  must 
have  been  resorted  to  as  the  sole  means  of  escaping  destruc- 
tion.79 

The  answer  to  the  interrogatory,  especially  when  taken 
against  the  general  verdict,  that  the  Rice  was  cut  adrift 
"  to  relieve  the  Huron  City  and  the  tow  from  a  danger  of 
navigation  and  for  the  best  interest  of  the  property  at 
risk,"  comes  short  of  showing  that  the  sacrifice  was  made 
to  avert  a  common  danger,  immediately  impending,  and 
as  the  sole  means  of  averting  the  destruction  of  ship,  tow, 
cargo  and  crew. 

We  can  indulge  in  no  presumption  in  aid  of  the  an- 
swers to  interrogatories,  all  reasonable  presumptions  and 
intendments  being  against  them.  Baltimore,  etc.,  R.  R. 
Co.  v.  Rowan,  104  Ind.  88  ;  Redelsheimer  v.  Miller,  107  Ind. 

_____  •        _ 

485 ;  Rice  v.  City  of  Evansville,  108  Ind.  7 ;  Ft.  Wayne,  etc., 
R.  W.  Co.  v.  Beyerle,  110  Ind.  100;  Cincinnati,  etc.,  R.  R. 
Co.  v.  Clifford,  118  Ind.  460. 

The  answer  in  the  preceding  portion  of  the  interroga- 
tory, that  the  officer  of  the  Huron  City  did  not  **  act  neg- 
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ligently,  in  catting  the  Rice  adrift,  does  not  aid  the  posi- 
tion of  the  appellant,  the  allegation  that  the  act  was  not 
negligent  being  a  mere  conclusion  of  the  jury  which  they 
were  not  authorized  to  find  by  special  verdict.  Conner 
v.  Citizens',  etc.9  -ft.  W.  Co.,  105  Ind.  62;  Louisville,  etc., 
!R.  W.  Co.  v.  Balch,  105  Ind.  98  ;Chicago,  etc.,  B.  W.  Co.  v. 
Burger,  124  Ind.  275. 

If  the  answer  to  the  interrogatory  was  not  defective  as 
indicated,  it  would  not  control  the  general  verdict  returned 
for  the  plaintiff,  for  an  additional  reason.  The  complaint 
charges  that  the  cargo  insured  was  abandoned  by  the  in- 
sured to  the  underwriter,  and  that  the  abandonment  was. 
accepted.  The  ownership  of  the  Huron  City  is  not  found 
in  any  of  the  special  findings.  We  are  therefore  author* 
ized,  in  aid  of  the  general  verdict,  to  presume  that  there 
was  evidence  sufficient  to  justify  the  jury  in  finding  that 
the  cargo  was  abandoned  to  the  underwriter  and  the 
abandonment  duly  accepted,  and,  if  that  be  important, 
that  the  Huron  City  was  not  the  property  of  the  insured. 
If  such  were  the  facts  in  the  case,  it  was  the  duty  of  the 
underwriter  to  pay,  as  upon  a  total  loss,  and  sue  the 
owner  Huron  City  for  contribution.  2  Pars.  Marine  Ins. 
289,  and  cases  cited. 

The  answers  to  the  other  interrogatories  are  not  claimed 
to  be,  in  any  manner,  inconsistent  with  the  general  ver- 
dict. 

In  our  opinion  the  court  did  not  err  in  overruling  the 
motion  of  the  defendant  for  a  judgment  on  the  answers  to 
interrogatories,  notwithstanding  the  general  verdict. 

The  action  of  the  court  in  overruling  the  defendant's 
motion  for  a  new  trial  is  also  assigned  as  error. 

The  only  cause  for  a  new  trial,  not  embraced  within 
the  discussion  in  the  foregoing  opinion,  is  that  the  verdict 
of  the  jury  is  not  sustained  by  sufficient  evidence. 

In  support  of  this  assignment  counsel  have  submitted 
elaborate  briefs  devoted  to  a  discussion  of  the  evidence,. 
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and  questions  of  navigation  and  marine  insurance.  The 
view  that  we  take  of  the  effect  of  the  verdict  of  the  jury 
renders  it  unnecessary  for  us  to  enter  into  an  examination 
of  the  question  of  law  embraced  in  the  arguments  of 
counsel.  As  we  have  said,  the  answers  to  interrogatories^ 
other  than  a  portion  of  the  fourth,  are  in  complete  har- 
mony with,  and  in  aid  of,  the  general  verdict.  We  may, 
therefore,  in  the  consideration  of  the  remaining  questions 
involved,  look  to  the  general  verdict  alone,  disregarding 
entirely  the  interrogatories  and  their  answers. 

By  their  general  verdict  the  jury  determined  all  the 
issues  joined  between  the  parties  litigant  in  favor  of  the 
plaintifis.  Having  been  advised  by  the  evidence  as  to  the 
facts,  and  the  instructions  of  the  court  as  to  the  law,  their 
verdict  is  to  be  deemed  a  determination  of  the  facts,  ac- 
cording  to  the  rules  of  law  embraced  within  the  instruc- 
tions ;  as  well  as  all  mixed  questions  of  law  and  fact. 

The  instructions  of  the  court  were  unusually  full  and 
accurate  and  quite  favorable  to  the  views  of  the  law  as  set 
forth  and  the  briefs  of  appellant's  counsel.  We  have 
studied  the  evidence  with  care  and  are  of  the  opinion  that 
there  is  evidence,  in  support  of  the  verdict,  upon  every 
material  issue  involved.  We  express  no  opinion  as  to  its 
■weight,  that  is  not  within  our  province.  When  we  have 
determined  that  there  is  some  evidence  in  support  of  the 
verdict  our  duty  is  at  an  end. 

We  deem  it  not  improper  to  say,  in  view  of  the  discus- 
sion relative  to  casting  the  Rice  adrift,  that  the  evidence 
does  not  show  that  the  Bice  was  cast  away  to  relieve  the 
Huron  City,  or  its  cargo,  or  crew,  from  an  impending 
danger,  but  in  order  to  enable  it,  with  safety,  to  take  off 
the  crew  of  the  Bice,  who  were  in  deadly  peril. 

In  our  opinion  the  court  did  not  err  in  overruling  the 
motion  for  a  new  trial. 

Judgment  affirmed. 

Filed  Oct  4. 1892. 
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Thompson  v.  Thompson. 

Divobob.— Ejfarf  of  Decree  on  Wife's  Bight  to  Hueband'i  Real  EetaUs—i 
Parties. — A  decree  in  divorce  settles  all  property  rights  between  husband 
and  wife,  but  not  between  her  and  third  parties. 

8amx. — Conveyance  by  Wife  under  Coercion  or  Ignorance*-— Suit  after  Divorce  to 
Set  Aside. — In  1883  a  wife  through  coercion  and  under  mistake  joined 
in  the  execution  of  a  deed  conveying  certain  real  estate  of  her  own,  and 
thereafter  continued  to  live  with  him  without  fear  or  constraint,  until 
1887,  when  she  obtained  a  divorce  from  him  for  cruelty.  During  the 
period  between  the  date  of  the  conveyance  and  date  of  the  divorce,  she 
lived  and  cohabited  with  her  husband  without  fear  or  constraint,  and 
had  by  him  two  children,  but  never  made  any  complaint  or  inquiry 
concerning  the  deed  until  after  the  trial  of  the  divorce  case.  In  the 
divorce  case  the  husband  filed  an  answer  alleging  that  she  had  received 
from  him  certain  real  estate  and  personal  property  which  was  to  be  in 
full  of  all  interest  and  claim  she  had  in  all  property  then  or  thereafter 
owned  by  both  of  them,  and  in  full  of  alimony.  After  the  divorce  the 
grantee  of  the  lands  conveyed  them  to  the  husband,  and  she  then  brought 
suit  to  quiet  title  thereto  and  to  cancel  the  deed. 

Held,  that  she  could  maintain  the  action. 

Held,  that  the  facts  stated  did  not  show  a  ratification. 

Held,  that  she  was  not  bound  to  bring  an  action  to  quiet  title  and  to  can- 
cel the  deed  while  she  was  cohabiting  with  her  husband. 

Held,  also,  that  the  answer  in  the  divorce  case  did  not  raise  an  issue;  that 
the  parties  had  no  power  to  make  a  valid  contract  concerning  alimony, 
and  that  she  was  not  bound  by  the  decree  so  far  as  the  land  in  contro- 
versy was  concerned. 

8amb. — Contract  Concerning  Alimony. — Husband  and  wife  have  no  power 
to  enter  into  a  contract  concerning  alimony  in  a  prospective  divorce 
proceeding. 

From  the  Porter  Circuit  Court. 

A.  J.  Gould  and  A.  L.  Jones,  for  appellant. 

Q.  W.  Beeman,  T.  J.  Thompson  and  H.  B.  Bobbins,  for 
appellee. 

Olds,  J. — This  is  an  action  by  the  appellant  originally 
commenced  in  the  Starke  Circuit  Court  against  the  appel- 
lee, Thomas  J.  Thompson,  and  one  Charles  J.  Thompson. 
The  complaint  is  in  two  paragraphs.     The  first  is  to  quiet 
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title,  and  the  second  is  to  set  aside  a  deed  to  said  Cha 
J.  Thompson  for  said  real  estate,  executed  by  the  ap 
laDt  tinder  duress  and  coercion  of  her  husband.  The 
estate  is  situate  in  Starke  county.  The  said  Charle 
Thompson,  after  the  conveyance  to  him,  conveyed 
real  eatate  to  the  appellee.  The  title  to  some  of 
real  estate  was  held  by  the  appellant  in  her  own  ri 
and  some  of  it  held  by  her  as  a  tenant  in  common  s 
her  husband. 

Iesues  Were  joined,  and  there  waB  atrial  had.  On  pre 
request  the  court  found  the  facta  and  stated  its  con 
aione  of  law. 

The  appellant  excepted  to  the  conclusions  of  law, 
the  error  assigned  is  that  the  court  erred  in  its  cod 
sions  of  law. 

The  facts  found  by  the  court  are  substantially 
follows : 

That  on  the  3d  day  of  October,  1883,  and  for  ten  y 
prior  thereto,  the  appellant  and  appellee  were  husb 
and  wife ;  that  on  said  day  appellant  owned  the  real 
tate  as  heretofore  stated,  part  in  her  own  right  and  ■ 
as  a  tenant  in  common  with  her  husband. 

That  on  said  8d  day  of  October,  1883,  the  plaintiff 
defendant  executed  a  quitclaim  deed  conveying  al 
said  lands  to  one  Charles  J.  Thompson,  a  son  of  appel 
by  a  former  marriage ;  which  deed  was  recorded  in 
office  of  the  recorder  of  Starke  county,  on  the  19th 
of  July,  1886.  That  said  deed  was  so  executed  by  ap 
lant  under  coercion  and  duress  of  her  husband,  the  ap 
lee,  and  without  any  consideration  whatever,  and 
intended  by  the  appellee  to  raise  a  trust  in  favor  of  h 
self.  That  on  the  19th  day  of  November,  1886,  the  i 
Charles  J.  Thompson  conveyed  all  of  said  lands  to 
appellee,  Thomas  J.  Thompson,  by  a  deed  which  was 
corded  in  the  office  of  the  recorder  of  said  Starke  con 
Vol.  132.— 19 
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since  the  last  term  of  the  Porter  Circuit  Court,  except  the 
piece  in  section  28,  which  was  on  said  19th  day  of  Novem- 
ber, 1886,  conveyed  by  said  Charles  J.  Thompson,  at  the 
request  of  appellee,  to  one  J.  R.  Thompson,  by  deed  dated 
on  that  day. 

That  at  the  time  of  the  execution  of  said  deed  by  ap- 
pellant and  appellee  to  the  said  Charles  J.  Thompson,  the 
appellant  knew  it  was  a  deed  and  acknowledged  it  as  such, 
but  was  ignorant  of  the  contents  thereof,  and  was  unable 
to  read  the  same ;  that  appellee  at  the  time  told  appellant 
that  the  grantee  named  in  said  deed  was  a  person  residing 
in  Fort  Wayne,  Indiana,  with  whom  appellee  was  trading 
for  property  at  Fort  Wayne,  and  that  appellant  did  not 
know  that  the  said  Charles  J.  Thompson  was  the  grantee 
therein,  nor  the  contents  of  said  deed,  until  the  afternoon 
of  the  day  on  which  the  action  for  divorce,  hereinafter 
mentioned,  was  tried,  and  after  the  trial  thereof. 

That  at  the  dale  of  the  marriage  of  appellant  and  appel- 
lee, the  appellant  was  the  owner  of  a  farm  and  other  real 
estate  in  Starke  county,  the  management  and  control  of 
which  the  appellee  at  once  assumed,  and  appellee  contin- 
ued to  control  and  manage  the  lands  of  the*  appellant  as 
well  as  that  owned  by  her  at  the  time  of  their  marriage,  as 
that  subsequently  acquired  by  her  up  to  the  time  of  the 
commencement  of  the  divorce  suit  hereinafter  mentioned. 
That  after  the  execution  of  said  deed  to  the  said  Charles 
J.  Thompson  the  appellant  continued  to  live  and  cohabit 
with  the  appellee  without  fear  or  constraint  until  about 
the  time  of  the  commencement  of  her  divorce  suit,  and 
during  said  time  had  by  him  two  children,  but  never  made 
any  complaint  or  inquiry  as  to  the  said  deed  until  after 
the  trial  of  the  divorce  case,  and  did  not  commence  any 
suit  in  that  behalf  until  the  commencement  of  this  suit  on 
the  8th  day  of  August,  1887. 

That  at  the  time  of  such  divorce  the  appellant  was  the 
owner  of  divers  other  pieces  of  real  estate  in  said  Starke 
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county,  and  since  such  divorce  has  sold  and  conveyed  sev- 
eral pieces  thereof,  of  tbe  value  of  several  hundred  dollars. 
That  on  the  12th  day  of  October,  1886,  the  appellant 
commenced  an  action  against  the  appellee  in  the  Starke 
Circuit  Court  for  divorce.  That  on  the  13th  day  of  Oc- 
tober, 1886,  the  appellee  appeared  to  said  action. 

The  complaint  charged  cruel  treatment,  and  asked  tbe 
custody  of  their  seven  children  born  to  them  during  their 
marriage.  The  appellee  answered  by  denial  and  farther 
answering  alleged  that  be  had  given  to  the  appellant  cer- 
tain real  estate  and  personal  property  which  was  to  be  in 
fall  of  all  interest  and  claim  she  has  in  all  property  then 
or  thereafter  owned  by  each,  either  or  both,  and  in  fnll  of 
alimony. 

The  cause  was  submitted  to  the  court  for  trial  on  said 
ISth  day  of  October,  1886,  resulting  in  a  decree  of  divorce 
in  favor  of  the  appellant  and  a  judgment  in  her  favor  for 
(200  alimony. 
The  court  stated  as  conclusions  of  law : 
First.  That  appellant  ratified  said  deed  to  Charles  J. 
Thompson  by  her  after  conduct. 

Second.  That  said  suit  and  judgment  for  divorce  and 
alimony  was  and  operates  as  an  adjudication  of  all  the 
matters  complained  of  in  this  suit  and  herein  found,  and 
by  reason  thereof  the  appellant  is  estopped  to  deny  said 
deed  and  has  no  right  or  title  in  or  to  any  of  said  land, 
and  rendered  judgment  for  the  appellee- 
It  is  insisted  by  counsel  for  tbe  appellee  that  the  ques- 
tions in  this  case  were  involved  in  the  suit  for  divorce, 
and  that  all  the  property  rights  between  the  husband  and 
wife  were  settled  by  the  decree  in  that  case,  and  that  not 
only  what  was  in  fact  litigated,  but  what  might  have  been 
litigated,  is  settled  by  that  adjudication.  We  are  fully 
aware  of  the  rale  stated  by  counsel,  but  we  do  not  think 
tfaie  case  comes  within  tbe  broadest  doctrine  of  the  rule. 
Tbe  facts  found  show  tbat  tbe  appellant  was  by  coercion 
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and  duress  compelled  by  her  husband  to  execute  a  deed 
for  her  individual  real  estate  conveying  the  same  to  a  son 
of  the  husband  by  a  former  marriage ;  that  the  convey- 
ance was  without  any  consideration  whatever ;  that  the 
appellant  did  not  know  the  contents  of  the  deed  or  who 
was  named  as  grantee  until  after  the  disposition  of  the 
divorce  case.  The  title  to  the  land  conveyed  remained 
in  the  grantee,  Charles  J.  Thompson,  until  some  time  af- 
ter the  divorce  was  granted. 

From  the  time  of  the  making  of  the  deed  t6  the  time 
the  land  was  reconveyed  the  wife  might,  at  any  time, 
have  brought  an  action  against  Charles  J.  Thompson,  the 
grantee,  to  have  the  deed  cancelled  and  to  quiet  her  title. 
,  This  right  of  action  existed  in  the  wife  against  the  grantee 
at  the  time  of  the  divorce  proceedings:  The  divorce  pro- 
ceedings settled  all  property  rights  between  her  and  her 
husband,  but  not  between  her  and  third  parties.  The 
husband  did  not,  at  the  time  of  the  divorce  nor  at  any 
other  time  prior  thereto,  own  the  land.  The  wife,  by 
coercion,  had  been  compelled  to  part  with  the  legal  title, 
but  she  still  owned  the  equitable  title  to  the  land. 

It  is  found  as  a  fact  that  it  was  intended  by  the  ap- 
pellee to  create  a  trust  in  his  favor,  but  such  conveyance 
did  not  create  any  trust,  and  the  wife's  rights  could. not 
be  affected  by  such  secret  intention  on  the  part  of  the 
husband,  who  compelled. her  to  sign  the  deed  against  her 
will.  Nor  was  there  any  ratification  of  the*  deed.  The 
husband  compelled  the  wife  to  make  the  deed.  All  she 
did  afterwards  was  to  live  with  him  as  a  dutiful  wife  for 
some  three  years.  The  fact  that  she  said  or  did  noth- 
ing about  the  matter  for  that  length  of  time  can  not  be 
said  to  be  a  ratification.  It  is  quite  probable  that  the 
very  reason  she  kept  quiet  was  to  have. peace  in  the 
household,  for  the  comfort  and  benefit  of  herself  and 
family.  All  that  it  appears  she  did  was  to  keep  silent 
about  a  wrong  and  an  injury  done  to  her  by  her  husband 
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in  compelling  her  to  part  with  her  property.    Certa 
the  husband  ought  not  to  profit  by  such  kindness  on 
part  of  the  wife.    Koons  v.  Blanton,  129  Ind,  383. 
action  is  not  barred  by'  limitation,  and  no  rights  o 
nocent  parties  have  intervened. 

The  right  of  action  existed  against  Charles  J.  Tho 
eon  at  the  time  of  the  divorce  proceedings,  and  since 
time  he  has  conveyed  the  land  to  his  father,  the  appe 
When  the  appellee  received  title  to  the  land,  he  ha' 
full  knowledge  of  the  facts  and  himself  being  the  pe 
compelling  the  conveyance,  the  appellant  then  had  a  r 
of  action  againBt  him. 

It  is  suggested  that  the  second  paragraph  of  the  am 
in  the  divorce  case  put  the  questions  here  involved  ir 
Hue.  The  answer  in  the  divorce  suit  amounted  to  n 
ing.  The  parties  had  no  power  to  make  any  valid  ■ 
tract  relating  to  alimony.  It  answered  no  allegation 
the  complaint.  The  things  therein  stated  may  have  1 
proper  for  the  court  to  consider  in  fixing  the  amoun 
alimony,  but  this  the  court  could  do  as  well  without  i 
an  answer  as  with  it.  As  we  have  said,  the  decree 
tied  the  property  rights  of  the  parties  to  the  suit  exis 
at  the  time,  but  it  did  not  cancel  any  right  of  action 
isting  in  favor  of  the  wife  against  third  parties.  Sup; 
Charles  J.  Thompson  had  not  reconveyed  the  land  to 
father  after  the  granting  of  the  divorce,  under  sue 
state  of  facts  there  can  be  no  doubt  that  the  appel 
could  have  maintained  an  action  against  him  to  Bet  a 
the  deed,  and  quiet  her  title  to  the  land.  This  righto 
not  be  taken  from  her  by  a  conveyance  of  the  land  to 
divorced  husband. 

The  court  erred  in  its  conclusions  of  law. 

On  the  facts  found  the  appellant  was  entitled  to  1 
the  deeds  set  aside  and  to  a  decree  granting  her  titl 
the  land. 

Judgment  reversed,  with  instructions  to  the  court 
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low  to  restate  its  conclusions  of  law  in  accordance  with 

this  opinion,  and  to  render  the  proper  judgment  in  favor 

of  the  appellant. 

Filed  June  11, 1892;  petition  for  a  rehearing  overruled  Oct  6, 1892. 
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Adoption.— Husband  and  Wife  Jointly  Adopting. — Husband  and  wife  may 
jointly  adopt  a  child. 

Sams. — Foreign  Adoption. — Filing  Record  in  this  State. — By  filing  in  the 
courts  of  this  State  a  certified  copy  of  the  adoption  of  a  child  in  an- 
other State,  the  child  is  not  thereby  re-adopted ;  and  the  child,  without 
the  presence  or  consent  of  the  adopting  husband  and  wife,  may  cause  a 
record  thereof  to  be  made  in  any  court  of  this  State. 

Same. — Effect  of  Filing  Record. — The  effect  of  filing  a  certified  copy  of  the 
record  of  the  adoption  of  a  child  in  another  State  simply  enables  the 
adopted  child  to  enforce  such  rights  as  arise  out  of  the  original  adop- 
tion ;  and  until  there  has  been  such  a  compliance  with  the  statute  the 
courts  of  this  State  will  not  recognize  or  enforce  those  rights. 

Same. — Adult. — Adoption  of. — There  is  nothing  to  prevent  the  adoption  of 
an  adult. 

Same.— Child  Adopted  by  Husband  and  Former  Wife.— Right  of  Childless 
Widow  of  Second  Marriage  as  Against  Such  Child. — A  child  jointly  adopted 
during  a  former  marriage  by  husband  and  wife,  takes  a  fee  simple  in  the 
real  estate  of  the  husband,  subject  to  the  life-estate  of  the  childless 
widow  by  a  second  or  other  marriage,  owned  by  the  adopting  father  at 
any  time  during  such  subsequent  marriage  in  the  conveyance  of  which 
she  has  not  joined  with  him.    Olds,  J.,  and  Coffey,  J.,  dissent. 

Descent. — Rights  of  Childless  Widow  by  Second  Marriage. — Life  Estate. — A 
childless  widow  by  a  second  marriage,  when  children  by  a  former  mar- 
riage survive  her,  takes  only  a  life-estate  from  her  husband,  and  not  a 
fee  simple. 

From  the  Washington  Circuit  Court. 

8.  B.  Voyles  and  /.  H.  Masterson,  for  appellant. 
H.  Morris  for  appellee. 
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McBbidb,  C.  J.— From  the*  complaint  in   this  case  we 
gather  the  following  facts :     One  John  G.  M.  Krauss,  a  resi- 
dent of  Washington  county,  died  intestate,  in  the  year  1889. 
At  the  time  of  his  death  he  owned  in  fee  simple  certain  land 
in  that  county,  described  in  the  complaint.     He  left  surviv- 
ing him  a  widow,  Hannah  Krauss,  who  had  borne  him  no 
children.     She,  assuming  to  be  the  owner  of  the  land  in 
question,  sold  and  conveyed  it  to  the  appellant,  who  is  her 
eon,  and  who,  it  is  alleged,  paid  full  value  for  it.     The  ap- 
pellant entered  into  possession  of  the  land,  and  is  now,  and 
has  ever  since  been,  in  possession  of  it,  claiming  to  be  its 
owner  by  virtue  of  such  purchase  and  conveyance.     The 
decedent  had  been  twice  married  before  he  intermarried 
with  said  Hannah,  both  of  his  other  wives  having  died  prior 
to  his  marriage  to  her.     No  child  was  ever  born  to  him  by 
any  of  his  wives.     In  the  year  1862,  he  resided  in  Huron 
county,  Ohio,  and  was  married.     In  October  of  that  year, 
he,  with  his  then  wife,  jointly  applied  to  the  probate  court 
of  that  county  to  be  permitted  to  adopt,  as  their  joint  heir, 
one  Isaac  Kuhn,  and  such  steps  were  taken  as  resulted  in 
his   formal  adoption  as  such   heir  by  the   name  of  Isaac 
Krauss.    The  heir  thus  adopted  is  the  appellee  herein.    The 
wife,  who  joined  in  such  adoption,  died  in  1863.     She  never 
had  any  interest  whatever  in  the  land  in  controversy,  which 
was  acquired  after  her  death. 

The  appellant  was  the  plaintiff  below.  His  complaint  is 
in  two  paragraphs.  The  first  seeks  to  quiet  his  title  to  the 
land  in  controversy,  and  the  second  asks  for  the  quieting  of 
his  title  to  the  land,  for  the  declaration  and  enforcement  of 
a  lien  upon  it,  and  for  an  accounting,  with  a  general  prayer 
for  relief. 

In  the  first  paragraph  the  foregoing  facts  are  all  set  out, 
and  it  is  averred  in  addition  that  no  transcript  of  the  pro- 
ceedings in  the  probate  court  of  Huron  county  for  the  adop- 
tion of  the  appellee  was  ever  brought  into  this  State  until 
after  said  John  G.  M.  Krauss  and  his  widow  were  both  dead, 
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and  the  appellant  was  in  possession  and  claiming  ownership 
of  the  land,  bat  that  the  appellee  has  recently  filed  such 
transcript  in  the  clerk's  office  of  Washington  county,  and 
has  thereby  created  a  cloud  upon  the  appellant's  title,  and  is 
himself  asserting  title  to  the  land.  Whether  the  transcript 
of  the  record  of  the  adoption  proceedings  has,  or  has  not, 
been  entered  upon  the  order-book  of  the  Washington  Cir- 
cuit Court  in  open  session,  as  required  by  section  829,  R.  S. 
1881,  is  not  shown  by  the  complaint. 

The  appellant's  counsel,  in  argument,  contend  that,  under 
section  829,  above  cited,  a  child  adopted  in  another  State 
acquires  no  rights  enforceable  in  this  State,  unless  all  the 
parties  to  the  adoption  appear  in  the  circuit  court  of  some 
county  in  this  State,  during  the  minority  of  the  child,  file 
the  record  of  the  adoption  and  cause  its  entry  upon  the  or- 
der-book in  open  session  of  such  court,  and  that  after  the 
death  of  either  the  adoptive  father  or  mother,  or  the  ma- 
jority of  the  adopted  child,  it  was  too  late,  and  the  adopted 
child  could  not  thereafter  acquire  nor  enforce  any  rights  by 
virtue  of  such  adoption ;  that  if  this  is  not  true,  the  adopted 
child  does  not  stand  upon  the  same  footing  as  a  natural  child, 
or  a  child  born  to  the  adoptive  father,  and  that,  as  against 
such  adopted  child  the  widow,  even  if  a  second  wife  and 
childless,  will  take  absolutely  all  of  her  deceased  husband's 
property. 

Section  829,  R.  S.  1881,  provides  that,  when  a  child  is 
legally  adopted  in  any  State  of  the  United  States  other  than 
this  State,  in  accordance  with  the  laws  of  that  State,  and  a 
transcript  of  the  record  of  such  adoption  is  filed  and  entered 
upon  the  order  book  of  any  circuit  court  in  this  State,  such 
adoption  shall  thereafter  have  the  same  force  and  effect,  and 
such  adopted  child  shall  have  the  same  rights  as  if  the  orig- 
inal adoption  had  occurred  in  this  State  and  pursuant  to  its 
laws.  Compliance  with  section  829  simply  enables  the 
adopted  child  to  enforce  such  rights  as  arise  out  of  the  orig- 
inal adoption,  and,  until  there  has  been  such  compliance,  the 


i 


MAT  TERM,  1892. 


courts  of  this  State  will  not  recognize  or  enforce  those 
The  act  of  compliance  with  the  requirements  of  that  i 
is  in  do  sense  a  re-adoption  of  the  child,  as  argued  by 
sel,  and  there  is  no  reason  why  either  the  adoptive  j 
or  the  adopted  child  should  at  the  same  time  appear  in 
in  the  court  where  such  record  is  filed,  or  is  ordered 
upon  the  order  book.  Such  appearance  is,  in  our  o] 
not  necessary.  Nor  is  it  necessary  that  such  record  t 
during  the  lifetime  of  the  adoptive  parents  or  durii 
minority  of  the  adopted  child.  Counsel  argue  that  I 
in  the  statute  providing  for  the  adoption  of  heirs  tb< 
"  child  "  is  used,  the  proceeding  can  only  apply  to  ii 
that  an  adult  is  no  longer  a  ohild,  and  hence  cam 
adopted,  and,  the  same  word  being  used  in  providing 
filing  in  the  courts  of  this  State  of  the  evidence  of  a  I 
adoption,  such  evidence  must  of  necessity  be  filed  wh 
adopted  heir  isstill  a  "  child,"  i.  e.,  still  an  infant.  It 
that  the  word  "child"  is  used  throughout  the  entire  e 
including  section  829.  It  is  also  true  that  the  word  cl 
commonly  used,  carries  with  it  the  idea  of  tender  yea 
of  minority.  It  is,  however,  also  true  that  one's 
does  not  cease  to  be  his  child  when  it  attains  its  mi 
The  statute,  unlike  the  statutes  of  many  of  the  State 
tains  no  provision  fixing  or  limiting  the  age  at  whicl 
may  be  adopted.  We  can  see  no  reason  why  its  pro 
may  not  apply  to  adults  equally  with  infants.  We 
they  may,  and  do,  and  that  the  record  of  the  foreign 
tion  filed  after  the  adopted  child  has  attained  his  maj( 
equally  effective  as  if  filed  before  that  time. 

The  complaint  showing,  as  it  does,  the  actual  adopt 
the  appellee,  and  his  rights  as  such  adopted  child  aris 
we  have  said,  out  of  the  act  of  adoption,  and  not  out 
Sling  and  entry  of  the  record  of  adoption  on  the  orde 
of  the  Washington  Circuit  Court,  it  is  not  material 
does  not  appear  from  the  averments  of  the  complaints 
the  record  has  been  heretofore  entered  upon  the  orde: 
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in  open  session  or  not.  If  not  yet  made,  it  is  his  right,  un- 
der the  statute,  to  have  it  made  at  any  time.  If,  as  such 
adopted  child,  he  has  any  interest  in  the  land  which  might 
be  enforced  after  the  filing  of  such  record  and  its  entry  upon 
the  order  book,  the  appellant  can  not  quiet  his  title  as  against 
such  interest. 

If  the  appellee,  instead  of  being  the  adopted  child  of  John 
O.  M.  and  Barbara  Krauss,  the  first  wife,  had  been  their 
natural  child,  born  to  said  John  G.  M.  by  said  Barbara,  it 
is  conceded  that  neither  the  widow  Hannah  nor  her  grantee 
could  hold  the  land  as  against  him.  As  a  childless  second 
wife  she  would,  under  the  proviso  to  section  1  of  the  act  of 
March  11th,  1889,  section  423,  Elliott's  Supplement,  have 
taken  in  the  land  only  a  life-estate,  and  the  fee  would,  at  the 
death  of  the  husband,  have  vested  in  the  appellee.  That 
proviso  reads  as  follows : 

"Provided,  That  if  a  man  marry  a  seoond  or  subsequent 
wife  and  has  by  her  no  children,  but  has  children  alive  by  a 
former  wife,  the  interest  of  such  second  or  subsequent  child- 
ess  wife  in  the  lands  of  the  decedent  shall  only  be  a  life- 
estate,  and  the  fee  of  the  same  shall,  at  the  death  of  such  hus- 
band vest  in  such  children,  subject  only  to  the  life-estate  of 
such  widow/'  The  appellant  insists  that  this  proviso  has  no 
application  whatever  to  an  adopted  child,  but  applies  only  to 
such  children  as  have  been  born  to  the  party  by  a  former  wife. 
This  they  insist  is  the  only  reasonable  interpretation  that  can 
be  given  to  the  expression,  "  children  by  a  former  wife." 

The  question  thus  presented  is  an  interesting  one,  and 
not  free  from  difficulty.  Its  solution  requires  an  inquiry 
into  the  status  of  adopted  children,  and  the  relative  rights 
of  such  children  and  of  natural  children.  In  such  an  in- 
quiry we  can  get  no  light  from  the  common  law,  as  that  law 
made  no  provision  for  the  adoption  of  heirs. 

The  law  of  adoption  comes  to  us  from  the  Roman  law, 
and  its  appearance  in  our  system  of  jurisprudence  is  in  the 
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nature  of  an   engrafting  of  certain  principles  of  that  law 
rather  than  a  statutory  creation. 

Our  statute  for  the  adoption  of  heirs  provides  that, "  From 
and  after  the  adoption  of  such  child  it  shall  take  the  name 
in  which  it  is  adopted  and  be  entitled  to  and  receive  all 
the  rights  and  interests  in  the  estate  of  such  adopting  father 
or  mother,  by  descent  or  otherwise,  that  such  child  would 
if  the  natural  heir  of  such  adopting  father  or  mother."  Sec- 
tion 29,  Elliott's  Supp.,  Acts  1883,  p.  61. 

It  further  provides  that,  "After  the  adoption  of  such 
child,  such  adoptive  father  or  mother  shall  occupy  the  same 
position  toward  such. child  that  he  or  she  would  if  the  natu- 
ral father  or  mother,  aud  be  liable  for  the  maintenance,  edu- 
cation, and  every  other  way  responsible  as  a  natural  father 
or  mother."     Section  826,  R.  S.  1881. 

Our  task  requires  us  to  construe  the  foregoing  statutory 
provisions  relating  to  the  adoption  of  heirs,  and  the  rights 
thereby  secured  to  the  adopted  child  in  connection  with  the 
statute  fixing  the  rights  of  a  second  or  subsequent  childless 
wife  in  her  husband's  property.  We  approach  this  task  in 
the  light  of  the  rule  of  construction,  which  requires  us  to 
view  the  whole  body  of  our  laws,  statutory  and  otherwise,  as 
together  constituting  a  harmonious  whole,  each  part  and  pro- 
vision consistent  with  every  other  part.  And  that  it  is  our 
duty  to  reconcile  and  harmonize,  rather  than  to  discover  and 
emphasize  apparent  inconsistencies.  Sutherland  Statutory 
Construction,  sections  287-289  ;  Merritt  v.  Oibson,  129  Ind. 
156  (173). 

Many  of  the  States  have  engrafted  into  their  system  of 
laws  provisions  for  the  adoption  of  heirs.  There  is,  how- 
ever, bat  little,  if  any,  uniformity  in  the  various  statutory 
provisions,  and  a  study  of  the  several  statutes,  with  the  con- 
structions given  them  by  the  courts,  gives  us  but  little,  light 
on  the  point  of  difficulty. 

While  the  precise  question  involved  has  never  heretofore 
been  before  this  court,  the  general  subject  of  the  relations 
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existing  between  natural  and  adopted  children,  with  the  na- 
ture and  extent  of  the  estate  which  they  inherit  from  their 
adoptive  parents,  has  several  times  been  fully  considered.  See 
Humphries  v.  Davis,  100  Ind.  274 ;  Krug  v.  Davis,  87  Ind. 
590 ;  Davis  v.  Krug,  95  Ind.  1 ;  Humphries  v.  Davis,  100 
Ind.  369 ;  Paul  v.  Davis,  100  Ind.  422  ;  Isenhowr  v.  Isen- 
howr,  52  Ind.  328,  and  many  other  cases. 

A  discussion  of  the  question  that  is  especially  full,  inter- 
esting and  instructive  will  be  found  in  the  case  first  above 
cited.  In  that'  case  the  court  fully  recognizes  the  civil  law 
as  the  source  to  which  we  must  look  for  authority,  upon  the 
ground  that  the  power  thus  given  one  .to  name  a  person  not 
of  his  blood  to  be  the  lawful  inheritor  of  his  property  if  he 
dies  intestate,  is  in  the  nature  of  a  legislative  enactment  of 
certain  provisions  of  the  Roman  law.  As  is  there  said :  "  It 
is  established  law  that  where  a  rule  is  borrowed  from  another 
body  of  laws,  courts  will  look  to  the  source  from  which  it 
emanated  to  ascertain  its  effect  and  force." 

Turning  then  to  the  Roman  law  we  read :  "  He  who  is 
either  adopted  or  arrogated  is  assimilated  in  many  points  to 
a  son  born  in  lawful  matrimony."  Institutes  of  Gaius, 
book  1,  section  105,  Bandars'  Justinian,  45. 

"Adoptive  children,  so  long  as  they  are  held  in  adoption, 
are  in  the  position  of  children  born  to  us."  Institutes  of 
Gaius,  book  2,  section  136,  Hunter's  Roman  Law,  p.  58. 

While  Justinian  revised,  and  in  many  respects  changed 
the  law  relating  to  the  adoption  of  heirs,  it  will  be  found 
that  the  changes  made  by  him  were  in  the  nature  of  an  en- 
largement instead  of  a  diminution  of  the  rights  of  the  adopted 
child.     For  instance,  originally,  the  adopted  child,  on  adop- 
tion, lost  all  righto  in  the  family  of  his  natural  parents.    He 
was  no  longer  in  any  legal  sense  related  to  them,  and  had  no 
interest  whatever  in  their  estate.     If  thereafter  his  adoptive 
father  emancipated  him,   he  was  without  a  family,  having 
no  legal  right  in  either  the  family  of  his  natural  or  his 
adoptive  father.    One  of  the  changes  made  by  Justinian 
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to  remedy  this  injustice.  Hunter's  Roman  Law,  63.  After 
bis  revision,  as  before,  the  adopted  child,  while  held  in  the 
bonds  of  adoption,  was  still  in  the  position  of  a  natural 
child,  or  a  child  born  to  the  adopting  father.  Not,  as  is 
said  in  Humphries  v.  Davie,  supra,  that  the  law  contemplated 
to  do  the  work  of  nature  and  create  a  child  of  one's  blood 
out  of  a  stranger,  but,  that  the  law  could,  and  did  make  the 
legal  status  of  the  one  in  every  respect  that  of  the  other. 
Thus,  the  sod  of  the  adopted  son  was  by  the  law  made  the 
grandson  of  the  adopting  father,  with  all  the  legal  rights  in- 
cident to  that  relation. 

.Louisiana  is  the  only  one  of  the  United  States  in  which 
the  civil  law  ever  prevailed,  it  having  been  in  force  there 
until  1 808.  In  the  case  of  Vidat  v.  Commagcre,  13  La.  Ann. 
516,  the  Supreme  Court  of  that  State  was  required  to  con- 
strue a  special  act  of  the  Legislature  authorizing  certain  per- 
sons to  "  adopt "  a  young  orphan  child.  The  act  in  no 
manner  denned  the  nature  or  extent  of  the  rights  thus  in- 
tended, to  be  conferred  upon  the  adopted  child. 

The  court  first  traces  the  origin  of  adoption  and  its  nature 
and  effects  as  known  to  the  civil  law,  and  then  says :  "  Words 
having  a  well  known  signification  in  the  sources  of  our  ju- 
risprudence ought  to  be  considered  as  used  in  that  sense  when 
embodied  in  a  statute.  As  has  already  been  remarked,  the 
former  laws  of  Louisiana  authorized  adoption,  and  the  rights 
conferred  by  those  laws  are  known  to  our  courts.  *  *  *  The 
lawgiver  ought  not  to  be  supposed  ignorant  of  this  state  of 
things,  or  to  use  a  term  in  a  more  restricted  sense  than  it 
was  formerly  known  to  our  laws.  *  *  *  We  conclude,  there- 
fore, that,  as  by  the  common  acceptation  of  the  word  '  adop- 
tion,' the  relationship  of  parent  and  child,  with  all  the  con- 
sequences of  that  relationship,  is  understood,  as  such  was  the 
legal  meaning  of  the  word  under  the  former  laws  of  Louis- 
iana, and  as  such  is  its  acceptation  among  civilians  and  those 
conversant  with  the  souroesjof  our  laws,  we  can  not  say  that 
the  Legislature  used  the  word  iua  more  restrained  sense;  in  a 
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sense  not  understood  in  common  parlance,  not  given  in  any 
dictionary,  and  not  known  in  any  system  of  laws.  As  by  the 
former  laws  of  Louisiana,  the  person  adopted  bore  the  rela- 
tion of  child  to  the  person  adopting,  and  inherited  his  estate, 
so  we  think  the  Legislature,  by  the  solemn  expression  of  its 
will,  intended  to  confer  the  same  right  upon  the  plaintiff  to 
the  estate  of  those  who  were  authorized  to  adopt  her." 

The  language  of  our  statute  is  plain  and  emphatic,  declar- 
ing that  after  adoption  the  adopted  child  "shall  be  entitled  to 
and  receive  all  the  rights  and  interests  in  the  estate  of  such 
adopting  father  or  mother,  by  descent  or  otherwise^  thai  such 
child  would  if  the  natural  heir  of  such  adopting  father  or 
mother." 

It  authorizes  a  joint  adoption  by  both  husband  and  wife. 

Viewing  this  statute  in  the  light  of  the  civil  law,  it  seems 
clear  to  us  that  the  legislative  intention  was  to  give  to  adopted 
children  the  same  relation  to  adopted  parents  that  was  given 
them  by  the  civil  law ;  that,  in  so  far  as  property  rights  are 
concerned,  it  was  the  intention  to  give  to  them  the  same 
rights  as  if  they  were  their  natural  children,  or  children  of 
their  blood  ;  and,  when  the  adoption  is  joint,  that  they  should, 
as  to  all  property  rights,  be,  in  the  eyes  of  the  law,  children 
of  the  adoptive  father  by  the  adoptive  mother. 

As  before  suggested,  we  do  not  mean  by  this  that  the  Leg- 
islature has  attempted  to  perform  the  impossible  feat  of  do- 
ing the  work  of  nature,  and  of  creating  a  child  of  one's 
blood  out  of  a  stranger.  We  simply  recognize  and  acknowl- 
edge the  untrammeled  power  of  the  Legislature  to  fix  the 
legal  status  of  the  respective  parties,  and  to  control  abso- 
lutely the  manner  in  which  property  shall  descend  and  be 
distributed. 

True  there  seems  at  first  blush  to  be  force  in  the  sugges- 
tion that  the  statute  which  gives  to  the  childless  second  wife 
only  a  life-estate  in  the  lands  of  her  deceased  husband  as 
against  children  living  by  a  former  wife,  being  an  exclusion 
of  such  childless  second  wife  from  the  full  estate  of  a  first 
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wife,,  or  of  a  wife  with  living  children,  should  receive  a  con- 
struction most  favorable  to  the  widow,  and  that  the  legisla- 
tive purpose  was  simply  to  discriminate  between  those  of 
the  blood  of  the  intestate  and  strangers  to  that  blood ;  that 
to  permit  the  exclusion  in  favor  of  adopted  children,  while 
it  would  prevent  the  alien  heirs  of  the  childless  wife  from 
taking,  would,  in  giving  it  to  the  adopted  children,  give  it 
to  those  of  equally  alien  blood.  If  the  question  could  be 
viewed  simply  as  affecting  the  relative  rights  of  the  childless 
wife  and  the  adopted  children,  there  would  be  great  force  in 
this  suggestion,  although  not  as  great  now  as  prior  to  the 
enactment  of  section  423,  supra. 

Prior  to  that  time  the  childless  second,  or  subsequent  wife, 
took  a  limited  fee,  and  the  children  living  took  from  her,  at 
her  death,  as  her  forced  heirs. 

Now,  on  the  death  of  the  husband,  by  the  provisions  of 
that  statute,  the  fee  at  once  vests  in  the  living  children  by 
the  former  marriage,  and  the  childless  second  wife  takes 
a  mere  life-estate.     A  little  thought  will  show  that  it  is  not 
so  much  a  question   between  the  childless  second  wife  and 
the  adopted  child  as  it  is  a  question  between  the  natural  and 
adopted   children.     If  the  children  living  are   all  natural 
children,  it  will  be  conceded  that  they  take  the  entire  fee, 
subject  to  a  life-estate  in  one-third,  which  goes  to  the  widow. 
If,  however,  they  are  all  adopted  children,  under  the  con- 
struction contended  for  by  the  appellant,  the  widow  will 
take  one-third  in  fee,  thus  excluding  them  from  all  partici- 
pation in  that  portion  of  the  estate.     The  effect  of  such  a 
construction  would  be  to  discriminate  in  favor  of  natural 
and  against  adopted  children,  and,  in  the  face  of  the  plain, 
unequivocal  language  of  the  statute,  and  of  the  established 
rules  of  the  civil  law,  to  deny  to  adopted  children  the  equal 
rights  said  to  be  theirs  by  virtue  of  their  adoption. 

The  discrimination  and  inequality  which  would  result 
from  such  a  construction  of  the  statute  would  be  still  more 
marked  if  the  party  left  surviving  him  both  natural  and 
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adopted  children.  In  such  a  case  the  widow  would,  of  course, 
because  of  the  natural  children,  take  only  a  life-estate  in 
one-third  of  the  land,  the  remainder  in  which  would  vest  in 
the  natural,  to  the  entire  exclusion  of  the  adopted  children. 
The  effect  of  such  a  construction  would  be  to  nullify  the 
provisions  of  section  29,  Elliott's  Supplement,  supra,  in  so 
far  as  relates  to  all  cases  of  this  character.  It  is  not  possi- 
ble, by  any  construction  other  than  that  herein  adopted,  to 
give  full  effect  to  all  of  the  provisions  of  the  statute.  The 
construction  we  have  adopted  does  this,  and  not  only  har- 
monizes all  of  the  various  statutory  provisions  but  is  also  in 
harmony  with  the  rules  laid  down  by  the  civilians  concern- 
ing the  effect  of  adoption. 

The  case  of  Davis  v.  Foghf  124  Ind.  41,  is  cited  as  in 
conflict  with  the  view  adopted  by  us  in  this  case.  An  ex- 
amination of  that  opinion  will  show  that  no  question  in- 
volved in  this  case  was  then  before  the  court.  That  case  re- 
quired the  construction  of  section  2560,  B.  S.  1881,  which 
provides  that, "  If,  after  the  making  of  a  will,  the  testator  shall 
have  born  to  hyn  legitimate  issue,  who  shall  survive  him,  or 
shall  have  posthumous  issue,  then  such  will  shall  be  deemed 
revoked,  unless  provision  shall  have  been  made  in  such  will 
for  such  issue/9 

The  court  correctly  decided  that  the  adoption  of  a  child 
was  not  having  a  child  "born  to"  the  maker  of  the  will. 
Only  the  birth  of  a  child  can  have  the  effect  of  revoking  a 
will. 

Any  language  used  in  the  opinion  seeming  to  decide  the 
question  now  presented  is  outside  of  the  issue  then  before 
'the  court,  and  can  not  be  regarded  as  authoritative. 

It  is  impossible  to  determine  from  the  averments  of  the 
second  paragraph  of  fhe  complaint  upon  what  theory  it  was 
constructed,  while  the  relief  asked  is  inconsistent  and  con- 
tradictory. In  addition  to  a  general  prayer  for  relief,  there 
is,  as  we  have  said,  a  prayer  that  the  appellant's  title  be 
quieted,  a  prayer  for  the  declaration  and  enforcement  of  a 
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Ohio,  and  before  he  became  the  owner  of  the  land  in  dis- 
pute in  this  case,  he  and  his  first  wife,  by  proceedings  in  the 
probate  court  of  Huron  county,  Ohio,  duly  adopted  the  ap- 
pellee as  their  child.  After  such  adoption  his  first  wife 
died,  and  John  Krauss  afterwards  remarried  to  Hanna 
Krauss,  and  became  the  owner  of  the  land  in  question ;  that 
after  said  John  Krauss  died  his  widow  sold  the  land  to  the 
appellant,  the  appellant  paid  for  the  same,  and  the  widow 
conveyed  the  land  to  him ;  that  after  the  appellant  had  pur* 
chased  and  paid  for  the  land,  and  received  a  conveyance  for 
the  same,  and  the  widow  had  died,  the  appellee  filed,  in  the 
clerk's  office  of  the  Washington  Circuit  Court,  a  transcript 
of  the  record  of  his  adoption  by  John  Krauss  and  his  first 
wife,  in  the  probate  court  of  Huron  county,  Ohio,  and  is 
thereby  claiming  the  land  and  disputing  the  appellant's  title. 

It  is  averred  that  John  Krauss  died  in  1889,  whether  be- 
fore or  after  the  amendment  of  section  2487,  B.  S.  1881,  does- 
not  appear,  and  is  immaterial. 

In  my  opinion  some  of  the  sections  of  our  statute  recog- 
nize a  difference  between  a  natural  and  adopted  child,  and 
admitting  for  the  purpose  of  the  decision  of  the  other  ques- 
tion, that  the  proceedings  in  the  filing  of  the  transcript  of 
the  record  of  adoption  in  the  clerk's  office  of  the  Washing- 
ton Circuit  Court  were  regular  and  in  due  time,  and  gave  to 
the  appellee  all  the  rights  he  could  have  by  any  possibility 
acquired  by  a  strict  compliance  with  the  provisions  of  sec- 
tion 829,  B.  S.  1881,  I  can  not  agree  that  the  widow  took 
only  a  life-estate  in  the  land,  or  that  at  her  death  it  de- 
scended to  the  adopted  son.     It  is  the  theory  of  our  law  of 
descent  that  the  widow  of  a  decedent  shall  be  liberally  pro- 
vided for.     Dower  has  been  abolished,  and  a  fee  simple  in 
one-third,  and  in  some  instances  even  a  more  liberal  allow- 
ance, is  given  in  its  stead.     Section  2490,  B.  S.  1881;  gives- 
to  the  surviving  husband  or  wife  the  whole  of  the  intestate's 
estate,  real  and  personal,  in  case  such  intestate  leaves  no  child 
and  no  father  or  mother  surviving.    Section  2486  gives  to- 
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the  widow  one-half  of  the  estate  of  the  husband  in  case  he 
die  intestate,  leaving  but  one  child.  In  the  case  at  bar,  if 
either  secti on  2486  or  2490  govern,  the  widow  would  take 
one-half  of  the  whole,  and  they  must  and  do  control  un- 
less the  inheritance  is  governed  by  some  other  section  or 
sections  of  the  statute  inconsistent  therewith.'  The  proviso  to 
section  2487  declares  that  "  if  a  man  marry  a  second  or  other 
subsequent  wife  and  has  by  her  no  children,  but  has  children 
alive  by  a  previous  wife,  the  land  which,  at  his  death,  de- 
scends to  such  wife,  shall,  at  her  death,  descend  to  his  chil- 
dren." This  section  is  amended  by  the  act  of  1889,  Elliott's 
Sup.,  section  423,  to  limit  the  wife's  inheritance  in  such  case  to 
a  life-estate.  The  widow  in  the  case  at  bar  being  dead  at  the 
time  suit  was  brought,  if  either  provision  is  applicable  the 
adopted  son  would  be  the  owner  in  fee  at  that  time.  I  can  not 
agree  to  such  an  interpretation  of  the  statute.  In  my  judgment 
section  2487,  supra,  and  the  amended  section  423  relate  to 
and  apply  only  when  there  are  natural  children  born  to 
the  husband  by  a  former  wife,  who  survives  him.  This  sec- 
tion has  no  relation  to  adopted  children  or  their  inheritance. 
It  simply  puts  a  limit  on  the  amount  taken  by  a  second  or 
subsequent  wife,  and  is  intended  to  limit  such  estate  to  be 
taken  by  her  only  in  case  the  husband  leaves  surviving  him 
a  child  or  children  by  a  previous  wife. 

A  child  by  adoption  is  not  a  child  by  a  wife.  A  child  by 
adoption  is  made  the  child  of  the  adopting  parent,  or  pa- 
rents, by  legal  proceedings — by  operation  of  law. 

It  is  suggested  that  the  adopted  child  is,  by  section  825, 
made  to  stand  in  the  attitude,  having  all  the  rights  of  a  nat- 
ural child.  This  section  provides  that  "  It  shall  take  the 
name  in  which  it  is  adopted,  and  be  entitled  to  and  receive 
all  rights  and  interest  in  the  estate  of  such  adopted  father  or 
mother,  by  descent  or  otherwise,  that  such  child  would  do 
if  the  natural  heir  of  such  adopted  father  or  mother,"  and  it 
is  contended  that  to  hold  that  it  does  not  take  the  whole  es- 
tate in  preference  to  a  widow  who  is  a  second  or  subsequent 
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wife,  nullifies  the  provisions  of  fhis  section,  but  with  this 
we  can  not  concur.  Full  force  and  effect  may  be  given  to 
this  section  by  a  construction  of  the  statute  simply  holding 
that  he  is  the  child  of  his  adopting  father,  but  not  a  child 
born  of  a  wife,  or  what  is  equivalent,  a  child  by  a  previous 
wife.  If  the  statute  be  so  construed  as  to  hold  that  he  is 
the  child  of  the  deceased  husband,  then  he  takes  one- half 
of  the  estate,  for  section  2486,  supra,  provides :  "  If  a  hus- 
band die  intestate,  leaving  a  widow  and  one  child  only,  his 
real  estate  shall  descend  one-half  to-  his  widow  and  one-half 
to  his  child,"  and  such  a  construction  is  entirely  consistent 
with  section  2490,  which  declares  the  surviving  husband  or 
wife  shall  take  the  whole  of  the  estate  when  no  child  and 
no  father  or  mother  survive.  Such  a  construction  gives 
full  force  to  the  statute  authorizing  the  adoption  of  chil- 
dren, but  to  hold  that  the  adopted  son  is  a  child  by  a  wife 
is,  in  my  judgment,  absolutely  inconsistent  with  the  language 
used  in  the  statute,  and  likewise  inconsistent  and  contrary 
to  the  will  of  the  Legislature. 

The  sections  of  the  statute  of  descents  dividing  the  estate 
of  an  intestate  between  the  widow  and  children  make  no 
distinction  between  the  natural  and  adopted  children  in  case 
there  is  but  one  child  of  the  husband.  Whether  that  child 
be  natural  or  adopted  the  widow  and  the  child  each  take 
one-half;  if  there  be  more  than  one  child  the  widow  takes 
one-third,  but  section  2487,  and  the  sections  amendatory 
thereof,  which  limits  the  widow's  interest  in  certain  cases  to 
a  mere  life-estate,  expressly  provide  that  such  limitation 
shall  only  take  place  where  the  husband  has  children  alive 
by  a  previous  wife,  clearly  expressing  the  intention  that 
such  limitation  should  not  take  place  except  there  were  nat- 
ural children  born  of  a  former  wife.  If  the  intention  had 
been  as  interpreted  by  the  majority  opinion,  it  would  have 
been  fully  expressed  by  the  omission  of  the  words  "  by  a 
previous  wife,"  leaving  the  section  to  read,  "  that  if  a  man 
marry  a  second  or  other  subsequent  wife,  and  has  by  her  no 
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children,  but  has  children  alive,  the  land  which  at  his  death 
descends  to  such  wife  shall  at  her  death  descend  to  his  chil- 
dren. It  is  clear  to  my  mind  that  the  words  "  by  a  previ- 
ous wife  "  were  inserted  in  the  statute  for  a  purpose,  and  as 
clearly  expressing  the  legislative  intention  that  the  wife's 
estate  should  only  be  limited  in  case  there  were  natural  chil- 
dren born  to  the  husband  by  a  previous  wife,  and  certainly 
there  are  no  reasons  for  placing  an  unnatural  or  forced  con- 
struction on  the  statute  favorable  to  an  adopted  child  as 
against  the  second  or  subsequent  wife. 

Conceding,  without  expressing  an  opinion,  that  the  pro- 
ceedings in  the  matter  of  adoption  are  regular,  in  my  opin- 
ion the  widow  and  the  adopted  child  each  took  one-half  of 
the  land  in  fee,  and  the  judgment  should  be  reversed  on  the 
ruling  of  the  court  in  sustaining  the  demurrer  to  each  para- 
graph of  the  complaint. 

Filed  Oct.  6,  1892. 

Dissenting  Opinion. 

Coffey,  J. — I  can  not  concur  in  the  conclusion  reached 
in  this  case.  By  no  course  of  legitimate  reasoning  can  the 
conclusion  be  reached  that  a  child  by  adoption  is  a  child  by 
a  former  wife. 

Piled  Oct.  5, 1892. 
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Davis,  Administrator,  v.  Kelly.  I' 

Decedents'  Estates. — Real  EttaU  by  Pint  Marriage. — CMtdrm  Surviving. 
—Not  Subject  to  Debit  Contracted  During  Second  Marriage. — Where  a  widow 
re-marries,  holding  real  estate  by  virtue  of  her  previous  marriage,  and 
there  are  children  alive  by  sach  first  marriage,  such  real  estate  can  not, 
after  her  death,  be  sold  by  her  administrator  to  make  assets  for  the  pay- 
mentof  debts  contracted  during  her  second  marriage. 

From  the  Fulton  Circuit  Court. 

0.  W.  Holman  and  B.  C.  Stephenson,  for  appellant. 

/.  0.  Nye  and  R.  A.  Nye,  for  appellee. 
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Coffey,  J. — James  Bennett  died  intestate,  the  owner  of 
the  land  in  controversy  in  this  suit,  leaving  Hannah  Bennett 
as  his  widow,  and  children  alive  by  her.  She  subsequently 
intermarried  with  John  B.  Shaffer,  and  died  during  the  ex- 
istence of  such  second  marriage.  The  land  involved  in  this 
suit  was  set  off  to  her  as  her  share  in  the  lands  of  James 
Bennett,  her  first  husband.  During  her  second  marriage  she 
contracted  certain  debts,  and  died  leaving  them  unpaid.  This 
was  an  application  by  her  administrator  to  sell  the  land 
which  descended  to  her  from  her  first  husband  to  make  as* 
sets  with  which  to  pay  the  debts  contracted  during  the  ex- 
istence of  the  second  marriage.  It  was  held  by  the  circuit 
court  that  the  land  was  not  subject  to  sale  for  the  payment 
of  such  debts.  The  assignment  of  error  calls  in  question 
the  correctness  of  this  ruling. 

Section  2484,  R.  S.  1881,  provides  that  "If  a  widow 
shall  marry  a  second  or  subsequent  time,  holding  real  estate 
in  virtue  of  any  previous  marriage,  and  there  be  a  child  or 
children  or  their  descendants  alive  by  such  marriage,  such 
widow  may  not,  during  such  second  or  subsequent  marriage, 
with  or  without  the  assent  of  her  husband,  alienate  such  real 
•state ;  and,  if  such  widow  shall  die  during  such  marriage, 
such  real  estate  shall  go  to  such  children  by  the  marriage 
in  virtue  of  which  such  real  estate  came  to  her,  if  any 
there  be." 

In  the  case  of  Philpot  v.  Webb,  20  Ind.  509,  upon  the  au- 
thority of  which  the  appellant  here  relies*  for  a  reversal  of 
the  ruling  of  the  circuit  court,  Mrs.  Wagoner,  while  a  widow, 
became  indebted  to  Webb  and  then  intermarried  with  one 
Henderson.     During  the  second  marriage  she  died,  and  it 
was  held  by  this  court  that  the  land  which  came  to  her  by 
her  first  husband  was  liable  for  the  payment  of  the  debt  she 
contracted  prior  to  her  second  marriage.     There  is  much 
justice  in  this  holding,  for  it  would  be  unreasonable  to  ad- 
judge that  she  could  defeat  the  collection  of  her  just  debts 
by  contracting  a  second  or  subsequent  marriage.     But  in  the 
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later  case  of  Smith  y.  Beard,  73  Ind.  159,  it  was  held  that 
the  land  which  a  widow  takes  from  her  first  husband,  where 
she  has  children  alive  by  him,  can  not  be  sold  on  execution 
during  the  existence  of  a  second  or  subsequent  marriage, 
even  for  the  payment  of  a  debt  contracted  during  widow- 
hood. This  case  is  based  upon  and  follows  the  case  of 
Schlemmer  v.  Bossier,  59  Ind.  326.  In  the  latter  case  it  was 
said  by  this  court :  "  The  object  of  the  statute  seems  to  be 
two-fold,  first,  to  protect  a  woman  who  has  thus  received 
real  estate  by  virtue  of  a  former  marriage  from  improvident 
and  injudicious  alienations  thereof  during  a  second  or  subse- 
quent marriage,  and,  second,  to  preserve  the  property  for  the 
children  of  the  marriage  in  virtue  of  which  she  received  it 
where  there  are  such  children,  in  case  of  her  death  during 
such  second  or  subsequent  marriage/' 

If  she  could  so  encumber  the  property  by  contracting 
debts  during  the  existence  of  the  second  marriage  as  to  re- 
quire its  sale  upon  her  death  for  their  payment,  one  of  the 
purposes  of  the  statute  would  be  defeated,  for  it  could  not 
be  said  that  the  property  was  preserved  for  the  children  by 
the  former  husband  if  it  could  be  sold  to  pay  such  debts. 
So  far  as  the  result  affects  the  children  of  the  former  hus- 
band, there  would  he  no  difference  between  permitting  the 
mother  to  alienate  the  land  during  the  existence  of  the  sec- 
ond marriage  and  selling  it,  after  her  death,  for  the  payment 
of  debts  contracted  during  such  marriage.     The  children 
would  lose  the  land  in  either  event.     In  our  opinion  the 
land  in  controversy  is  not  subject  to  be  sold  to  make  assets 
for  the  payment  of  debts  contracted  by  Mrs.  Shaffer  during 
her  second   marriage.     As  bearing  upon  the  question  now 
under  consideration,  see  Flenner  v.  Travellers'  Ins.   Co.,  89 
Ind.  164 ;  Bryan  v.  Uland,  101  Ind.  477 ;  Wright  v.  Wright, 
97  Ind.  444 ;  Erwin  v.  Garner,  108  Iud.  488. 
Judgment  affirmed, 
filed  Oct.  4,  1892. 
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No.  15,818. 

File  et  al.  v.  Springel. 

Practice.— Motion  to  Separate  Causes  of  Action.— Demurrer  for  Misjoindtr 
of  Causes. — A  complaint  was  filed  containing  two  paragraphs,  the  first 
charging  the  fraudulent  taking  of  plaintiff's  money  and  property  and 
appropriating  the  same  to  the  purchase  of  real  estate,  and  taking  the 
title  to  the  same  in  the  name  of  the  defendant's  wife,  and  praying  for 
a  judgment  and  that  a  lien  he  declared  on  the  real  estate ;  the  second 
paragraph  asked  for  a  judgment  for  the  money  so  appropriated.  A 
motion  was  made  to  require  the  causes  of  action  to  be  separated,  which 
was  overruled.  A  demurrer  to  the  complaint  on  the  ground  of  a  mis- 
joinder of  causes  of  action  was  overruled. 

Hda\  that  the  rulings  of  the  court  were  harmless,  and  constituted  no  re- 
versible error. 

Same. — Judgment. — Evidence  Supporting.— Where  there  is  evidence  tending 
to  support  the  finding,  the  judgment  will  not  be  reversed. 

Sajce. — Evidence, — Harmless  Error. — If  evidence  is  erroneously  admitted, 
and  it  works  no  harm  to  the  adverse  party,  it  will  not  be  a  cause  for 
reversal. 

Bjlkx.— Evidence.— Rebuttal.— What  Competent.— Where  the  defendants  tes- 
tified in  relation  to  their  property,  it  was  not  error  to  allow  evidence  to 
be  introduced  concerning  an  inventory  of  his  property  filed  by  one  of 
the  defendants  asking  exemption  from  sale  on  execution,  also  concern- 
ing a  mortgage  executed  by  defendants. 

&AMR.— Parol  Evidence.— Contents  of  Record. — Where  one  testified  to  having 
a  mortgage,  that  he  commenced  foreclosure  proceedings,  and  that  he  af- 
terwards took  a  conveyance  of  the  mortgaged  property,  paying  a  dif- 
ference of  sixty  dollars  to  the  mortgagors,  it  was  not  error  to  admit 
such  evidence,  as  it  was  not  proof  of  the  contents  of  the  record. 

From  the  Vanderburgh  Circuit  Court. 

V.  Bisch  and  C  L.  Wedding,  for  appellants. 
8.  22.  Hornbroolc  and  P.  Maier,  for  appellee. 

Olds,  J. — The  appellee,  Louis  Springel,  brought  this  ac- 
tion against  the  appellants,  Josephine  File  and  William  F. 
File,  her  husband. 

The  complaint  is  in  two  paragraphs — the  first  charging 
the  fraudulent  taking  of  appellee's  money  and  property, 
amounting  to  some  twenty-five  hundred  dollars,  and  appro- 
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priatiug  the  same  to  the  purchase  of  real  estate,  and  takir. 
the  title  to  the  same  in  the  name  of  Josephine  File,  and  asl 
ing  judgment,  and  to  have  a  lien  declared  on  the  real  esta 
bo  purchased;  the  second  paragraph  asking  for  judgment  ft 
the  money  so  appropriated  by  appellants.  Issues  were  joine 
on  the  complaint,  and  a  set-off  pleaded  to  the  amount  o 
1914.70.  There  was  a  trial  by  the  court,  resulting  in  a  judj 
roent  in  favor  of  the  appellee  for  seven  hundred  and  fifty  do 
Jars,  and  a  decree  that  the  same  was  a  lien  on  the  real  estat 
The  appellants  first  moved  the  court  to  require  the  caust 
of  action  to  be  separated,  which  was  overruled,  and  the  aj 
pellanta  then  filed  a  demurrer  to  the  complaint,  stating  as 
cause  of  demurrer  that  there  was  a  misjoinder  of  causes  o 
action,  and  the  demurrer  was  overruled. 

These  rulings  of  the  court  were  harmless,  and  constitul 
no  error  for  which  the  judgment  can  be  reversed. 

The  next  error  assigned  and  discussed  relates  to  the  rulin 
of  the  court  in  overruling  the  motion  for  a  new  trial.  1 
is  insisted  that  there  is  no  evidence  to  support  the  findin 
by  the  court,  either  as  to  the  amount  of  damages  assessed,  c 
that  the  money  converted  was  used  in  the  purchase  of  tli 
real  estate,  the  title  to  which  was  taken  in  the  name  of  Mr 
File.  We  have  read  the  evidence,  and  can  not  concur  in  th; 
theory  of  counsel  for  the  appellants. 

It  is  true  the  evidence  is  contradictory.  The  stories  re 
lated  by  some  of  the  witnesses,  both  for  the  appellee  and  tb 
appellants,  are  of  such  a  character  as  to  appear  somewhf 
unreasonable,  and  lead  one  to  doubt  the  truthfulness  of  then 
It  is  a  case  illustrating  the  wisdom  of  the  well  settled  rul 
of  this- court  that  it  will  not  weigh  the  evidence  when  it  i 
contradictory  ;  that  the  court  trying  the  cause  is  best  able  t 
judge  of  the  credibility  of  the  witnesses  and  arrive  at  the  ret 
troth  in  the  case. 

There  is  evidence  to  sustain  the  theory  that  the  appellant 
were  acting  in  conjunction  and  in  harmony  in  obtaining  th 
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custody  of  the  money  from  the  appellee  and  in  using  it  for 
the  purchase  of  the  real  estate,  taking  the  title  in  the  name 
of  Mrs.  File.  There  is  also  evidence  tending  to  support  the 
finding  of  the  court  that  the  money  received  from  the  appel- 
lee was  used  in  the  purchase  of  the  real  estate. 

The  appellants  testify  to  having  various  other  sums  of 
money  of  their  own,  but  the  evidence  relating  to  this  was  of 
such  a  character  that  the  court  may  have  discredited  and 
disbelieved  it. 

There  is  no  such  failure  of  evidence  to  support  the  finding 
as  to  justify  a  reversal  of  the  judgment  on  this  account. 

It  is  next  urged  that  the  court  erred  in  allowing  one  Victor 
Bisch,  a  witness  on  behalf  of  the  appellee,  to  testify  to  a 
statement  made  by  one  Walker  when  testifying  as  a  witness 
in  the  trial  of  a  certain  proceeding  supplemental  to  execu- 
tion in  the  case  of  Wassem  d  al.  v.  Springel  et  al.}  to  the  effect 
that  he  had  made  an  entry  on  the  bank  books  of  the  bank 
with  which  he  was  connected  upon  Mrs.  File's  account,  in 
the  words,  "  Do  not  tell  any  body,  because  Mrs.  File  had 
told  him  not  to  tell  any  body  at  the  time  she  left  the  money." 

It  is  unnecessary  to  determine  whether  this  ruling  of  the 
court  was  error  or  not,  for  if  error  it  was  harmless,  as  Mrs. 
File  herself  admitted  when  on  the  witness-stand  that  she  did 
make  such  statement.  There  is  no  controversy  about  the  fact 
that  she  made  such  statement,  and  certainly  no  harm  resulted 
to  the  appellants  on  account  of  the  statement  made  by  the 
witness  Bisch. 

It  is  also  contended  that  the  court  erred  in  admitting  cer- 
tain evidence,  of  an  inventory  filed  by  the  appellant  Will- 
iam P.  File  of  his  property,  asking  an  exemption  'of  his 
property  from  sale  on  execution,  also  the  introduction  of  a 
mortgage  executed  by  the  appellants  to  one  W.  H.  File.  In 
view  of  the  testimony  of  the  appellants  in  relation  to  their 
property,  this  evidence  was  competent,  and  there  was  no  er- 
ror in  the  admission  of  it.  It  is  further  contended  that  the 
court  erred  in  allowing  John  Waltz  to  testify  about  his  hav- 


MAY  TERM,  1892. 

Townseud  i>.  The  State. 

iog  a  mortgage,  the  commencement  of  a  suit  in  forecloi 
and  that  he  afterwards  took  a  conveyance  of  the  prop- 
paying  Mrs.  File  $60,  on  the'  grounds  that  such  testin 
related  to  matters  of  record,  and  could  be  best  proven  bj 
record. 

The  contents  of  the  record  and  the  deed  could  no 
proven  by  parol,  but  it  was  not  error  to  permit  the  wit 
to  testify  to  the  fact  that  he  held  a  mortgage,  that  he  c 
menced  a  suit,  and  afterwards  accepted  a  deed  for  the  p 
erty,  paying  Mrs.  File  $60. 

We  have  carefully  examined  all  the  questions  presente 
the  case,  and  find  no  error  for  which  the  judgment  shoul 
reversed. 

Judgment  affirmed,  with  costs. 

Filed  Out.  5, 1892. 
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Cbimtnai.  LlW.— IWai  by  Lot  than  Tvxlve  Juron.— Affidavit.— BiB  oj 
otpUan*. — In  a  prosecution  for  a  criminal  offence,  where  it  iru  at] 
as  a  ground  for  a  new  trial  that  daring  the  progress  of  the  cause 
of  the  twelve  jurors  selected  by  the  parties  were  discharged  by  the< 
by  reason  of  illness,  and  that  the  verdict  was  rendered  by  the  ren 
iog  ten  jurors,  and  there  was  what  purported  to  be  an  affidavit  in 
port  of  the  charge,  but  do  reference  was  made  to  the  same  in  the  m< 
for  a  new  trial,  and  it  was  not  embraced  in  the  bill  of  exception! 
question  is  not  properly  presented  on  appeal. 

From  the  Owen  Circuit  Court. 

J.  W.  Williams,  for  appellant. 

A.  G.  Smith,  Attorney  General,  for  the  State. 

Coffey,  J.— The  appellant  was  indicted  in  the  Owen  ' 
cuit  Court  for  the  alleged  crime  of  assault  and  battery  < 
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intent  to  commit  a  felony,  and  the  crime  of  malicious  may- 
hem. Upon  a  trial  of  the  cause  he  was  found  guilty  by  a 
jury,  upon  whose  verdict  the  court  gave  judgment.  He  ap- 
peals to  this  court,  and  assigns  as  error  that  the  circuit  court 
erred  in  overruling  his  motion  for  a  new  trial.  It  was  as- 
signed as  one  of  the  reasons  for  a  new  trial  that  during  the 
progress  of  the  cause  two  of  the  twelve  jurors  selected  by 
the  parties  were  discharged  by  the  court  by  reason  of  illness, 
and  that  the  verdict  was  rendered  by  the  remaining  ten 
jurors.  This  is  the  only  matter  argued  in  this  court  by  the 
counsel  for  the  appellant,  his  contention  being  that  a  verdict 
in  a  criminal  case  by  less  than  twelve  jurors  is  a  nullity.  In 
answer  to  this  contention  it  is  urged  by  the  attorney  gen- 
eral that  it  does  not  appear  by  the  record  that  the  appellant 
was  tried  by  ten  jurors  only,  but,  on  the  contrary,  it  appears 
that  he  was  tried  by  twelve.  This  renders  it  necessary  to 
examine  into  the  state  of  the  record  before  us. 

It  appears  from  the  clerk's  entry,  signed  by  the  presiding 
judge,  that  twelve  jurors  were  empanelled  to  try  the  cause. 
As  we  have  seen,  it  was  assigned  as  one  of  the  causes  for  a 
new  trial  that  two  of  the  jurors  so  empanelled  were  dis- 
charged by  the  court  while  the  trial  was  in  progress,  but  no 
reference  is  made  in  the  motion  for  a  new  trial  to  any  affi- 
davits in  support  of  the  charge.  Thirty  days'  time  was  given 
by  the  court  in  which  to  file  a  bill  of  exceptions.  The  bill 
filed  contains  the  following  language  : 

"  Be  it  remembered  that,  on  the  18th  day  of  January, 
1892,the  same  being  the  nineteenth  day  of  the  December  term, 
1891,  of  this  court,  the  following  pleas  and  proceedings  were 
had  before  the  Hon.  George  W.  Grubbs,  sole  judge  of  said 
court.  The  defendant  filed  his  motion  and  reasons  for  a 
new  trial,  which  motion  and  reasons  are  as  follows  (see  trans- 
cript from  page  9  to  17,  inclusive),  which  motion  and  rea- 
sons for  a  new  trial  said  court  overruled,  to  which  ruling  of 
the  court  the  defendant  at  the  time  excepted." 

There  is  on  the  pages  referred  to  in  the  record  a  copy  of 


what  purports  to  be  an  affidavit  ii 
a  new  trial,  copied  by  the  clerk 
davit  appears  in  the  record  io  do 

This  affidavit,  not  being  embrac 
can  not  be  considered  by  us.  Wi 
ing  that  it  was  ever  presented  to 
motion  for  a  new  trial,  or  that  t 
authorize  us  to  consider  it,  it  shou 
bill  of  exceptions  signed  by  the 
122  Ind.514;  MeClure  v.  State. 
Crane,  75  Ind.  207  ;  Stott  v.  Smit 
v.  State,  74  Ind.  214. 

There  being  no  affidavit  proper 
this  reason  for  a  new  trial,  we  mi 
action  of  the  circuit  court,  that  it 

Judgment  affirmed. 

Filed  Sept  16, 1892. 
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Ckikikai.  Law.  Proteeulion  for  Murder.- 
lanitiona  of  Deaden*.— Be*  Gmta.—Whe 
murder,  for  administering  poison  in  liq 
on  the  trial  of  the  charge  to  admit  in 
ceased  made  shortly  after  taking  the  li< 
ing  the  defendant  of  having  put  qoin 
been  made  while  the  defendant  was  wit 
deuce  that  he  heard  the  same,  althougi 

Sine. — Dceiarationt  of  Deceased  After  Oec 
larations  made  by  the  deceased  to  hist 
l»nt  and  some  time  after  the  occurrenc 
hud  invited  him  to  take  a  drink  of  I 
▼ery  bitter,  etc.,  were  not  admissible  i: 
rated  from  the  act  as  to  be  mere)]'  nan 
did  not  constitute  a  part  of  the  ret  gent 
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Same. — Dying  Declarations. — Such  declarations  or  facts  stated  by  the  de- 
ceased, which  he  would  be  permitted  to  testify  to  if  a  witness,  are  ad- 
missible as  dying  declarations,  the  conditions  existing  which  permitted 
of  the  introduction  of  his  dying  declarations  in  evidence. 

Same. — Reputation  of  Defendant  for  Peace  and  Quietude. —  Use  of  Word  '*  Inof- 
fensive".— Evidence  of  the  general  reputation  of  the  accused  for  peace 
and  quietude  is  admissible  in  a  prosecution  for  murder,  though  the 
murder  may  have  been  committed  by  poisoning.  The  use  of  the  word 
"  inoffensive"  as  well  as  the  words  "  peace"  and  "  quietude"  in  interro- 
gating the  witness  was  not  objectionable. 

Same. — Evidence. — It  was  not  error  to  refuse  to  permit  the  defendant  to 
prove  that  he  had  drank  liquor  with  the  deceased  out  of  a  bottle  marked 
"  poison/'  taken  from  the  barn,  and  that  the  deceased  said  at  the  time 
that  he  marked  the  bottle  and  put  whisky  in  it,  and  put  it  in  the  ban 
in  order  that  his  hired  men  would  not  know  where  it  was,  and  in  order 
that  the  women  folks  would  not  "  catch  on  "  to  it,  and  to  prove  that  he 
had  other  bottles  at  the  same  place,  it  not  appearing  when  this  oc- 
curred nor  that  at  the  time  of  the  taking  of  the  drink  and  death  of  the 
deceased  he  kept  bottles  in  such  manner  at  the  barn,  and  from  which 
he  might  have  drank  by  mistake. 

Same. — Suicidal  Tendency  of  Deceased  — Facts  not  Tending  to  Prove. — It  was 
not  proper  for  the  defendant  to  offer  in  evidence  isolated  facts  as  to  the 
financial  condition  or  domestic  troubles  of  the  deceased  which  would 
not  show  any  suicidal  tendencies  on  his  part. 

Same. — Counsel  to  Assist  Prosecution. — Appointment  of  in  Absence  of  Defend- 
ant.— The  court  may  appoint  counsel  to  assist  in  the  prosecution  of  a 
felony  in  the  absence  of  the  defendant,  this  being  no  part  of  the  trial. 

From  the  La  Grange  Circuit  Court. 

A.  Ellison  and  A.  A.  Chapin,  for  appellant. 
A.  O.  Smith,  Attorney  General,  and  J".  T.  Sullivan,  for  the 
State. 

Olds,  J. — The  appellant,  Martin  Hall,  was  indicted  for 
the  murder  of  one  Sheridan  E.  Hughes,  by  administering 
poison  to  him. 

There  was  a  trial  resulting  in  a  verdict  of  guilty  of  murder 
in  the  first  degree,  and  fixing  the  appellant's  punishment 
at  imprisonment  in  the  State  prison  during  life.  Numerous 
errors  are  assigned.  The  contention  on  the  part  of  the  State 
was  that  the  appellant  invited  the  deceased  to  take  a  drink 
of  liquor  from  a  bottle  which  he  had,  and  the  deceased  did 
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drink  from  the  bottle,  and  that  there  was  strychnine  in  t 
liquor. 

The  deceased  lived  upon  a  large  farm  in  La  Grange  cou 
ty,  his  family  consisting  of  his  wife  and  child  and  mothc 
in-law,  Mrs.  Wallace,  and  himself.  The  farm,  of  four  hu 
dred  sores,  well  improved,  was  owned  by  Mrs.  Hughes  ai 
her  mother,  Mrs.  Wallace.  The  deceased  was  about  twent 
four  years  of  age,  in  good  health,  and  managed  the  far: 
farming  quite  extensively  and  dealing  in  horses, — buying,  se 
ing  and  trading  them.  The  defendant  was  a  man  abo 
twenty-eight  years  old,  and  during  the  summer,  prior  to  t 
death  of  Hughes,  on  the  16th  day  of  September,  1891, 
had  been  working  for  the  Hughes,  and  had  rented  a  field  f 
wheat  of  him,  and  had  been  cutting  corn  for  him,  and 
kept  a  horse  and  buggy  there.  On  the  morning  of  the  16 
day  of  September,  1891,  Mr.  Hughes  had  two  or  three  oth 
young  men  working  for  him.  There  were  also  a  Mr.  D 
and  his  hired  man,  who  were  travelling  across  the  coun 
with  a  number  of  horses,  and  were  camping  near  the  hou 
at  Mr.  Hughes',  on  this  morning.  After  breakfast  ft 
Hughes  had  his  team  hitched  to  the  buggy  preparatory 
going  to  town,  and  before  going  was  transacting  some  bu, 
ness  or  completing  a  horse  trade  with  Mr.  Dill,  and  tbeotb 
young  men  were  getting  ready  to  go  to  work.  They  we 
all  about  in  the  vicinity  of  the  barn.  The  appellant  w 
there  also  cleaning  out  his  buggy  and  hitching  up  bis  hoi 
preparatory  to  going  away.  After  hitching  his  horse  to  1 
baggy,  the  appellant  took  a  quart  bottle,  with  what  is  sa 
to  be  cherry  wine  and  whisky,  to  the  house.  Mrs.  Hugh 
tasted  it  and  Mrs.  Wallace  drank  of  it  and  he  left  the  boti 
at  the  house.  He  then  went  back  to  the  barn  where  I 
horse  and  buggy  were  and  held  up  a  small  flask  and  invit 
Mr.  Hughes  to  drink  with  him.  Hughes  came  to  the  bugg 
and  in  the  presence  of  two  of  the  hired  men  Hughes  su 
gested  to  appellant  that  he  drink  first,  and  appellant  toi 
the  bottle  and  placed  it  to  his  lips  as  if  taking  a  drink,     j 
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to  whether  he  did  in  fact  drink  is  controverted.  He  then 
handed  the  bottle  to  Hughes,  and  he  drank  all  there  was  in 
the  flask  except  a  teaspoonful  or  thereabouts  and  returned 
the  bottle  to  the  appellant,  and  he  broke  it  on  a  stone  at  the 
edge  of  the  barn.  Hughes  then  stepped  away  from  the 
buggy  by  the  side  of  the  barn,  and  appellant  got  into  his 
buggy  and  drove  out  into  the  road  a  short  distance  from  the 
barn.  The  evidence  is  conflicting  as  to  the  distance,  wit- 
nesses placing  it  from  fifteen  rods  to  probably  twice  that 
distance.  When  he  got  into  the  buggy  he  spoke  to  one  of 
the  other  hired  men  and  asked  him  if  he  was  going  to  the 
corn-field  to  cut  corn,  and  on  his  replying  that  he  was,  he 
invited  him  to  ride,  and  he  stopped  in  the  road  waiting  for 
him,  and  remained  there  some  minutes. 

Soon  after  Hughes  took  the  drink  he  began  complaining 
of  its  being  bitter,  and  commenced  spitting  and  soon  after 
complained  of  being  sick,    Just  the  length  of  time  after  he 
took  the  drink  that  he  began  to  complain  is  in  dispute,  but 
witnesses  testify  that  it  was  while  appellant  remained  wait- 
ing in  the  highway,  and  that  he  addressed  appellant  in  a 
loud  voice,  accusing  him  of  having  quinine  in  the  liquor. 
The  appellant  disclaims  having  heard  him  say  anything 
about  it  or  make  any  complaint.    The  appellant  soon  drove 
on  and  went  to  his  father's,  near  to  Kendallville,  some  twelve 
miles  or  more  distant,  where  he  was  followed  in  the  after- 
noon and  advised  of  the  death  of  Hughes.    There  is  evi- 
dence tending  to  show  that  appellant  heard  what  Hughes 
said  while  appellant  was  waiting  in  the  road.    Other  wit- 
nesses an  equal  distance  away  testify  to  hearing  what  Hughes 
said.     Hughes  died  from  one  to  two'  hours  after  taking  the 
drink.     The  declarations  of  Hughes  from  the  time  he  drank 
from  the  bottle  up  to  his  death  were  admitted  in  evidence 
over  the  objection  of  the  appellant.  There  were  three  classes 
of  declarations  of  Hughes  admitted  in  evidence. 

First.   Those  made  while  the  evidence  tended  to  show  that 
the  appellant  was  within  hearing  distance. 
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Second.  Those  made  after  the  appellant  had  departed 
not  made  in  view  of  approaching  death,  so  as  to  be  ad 
Bible  as  dying  declarations. 

Third.  Dying  declaration  made  after  the  deceased 
lieved  he  would  die  in  a  very  short  space  of  time. 

As  to  the  first  class  of  declarations,  tbey  were  clearly  < 
potent.  There  was  evidence  tending  to  show  that  the 
pellant  was  within  hearing  distance  and  heard  what  Hn 
said,  and  it  was  for  the  jury  to  determine  whether  or  no 
did  in  fact  hear  them. 

The  second  class  of  declarations  were  of  this  cfaarat 
Mrs.  Hughes  was  testifying  as  a  witness,  and  in  answe 
questions  she  testified  that  her  husband,  the  deceasec 
coming  to  the  house,  said  that  the  appellant  called  him  an 
the  corner  of  the  barn  and, asked  him  if  he  did  not  wa 
drink  of  blackberry  wine.  He  said  there  was  quinine  i 
that  it  was  very  bitter,  that  it  was  an  overdose  of  quin 
it  was  grainy ;  said  he  felt  the  grains  as  they  went  dowt 
throat. 

Under  the  well-established  rule  in  this  State  these  do 
ations  were  inadmissible.  They  were  sorely  narrative 
past  transaction  made  to  the  wife  when  Hughes  came  t< 
house  in  the  absence  of  the  appellant  and  some  time  ; 
the  occurrence.  The  exact  length  of  time  is  disputed, 
sibly  only  ten  or  fifteen  minutes  after  taking  the  di 
The  exact  time  we  do  not  deem  material,  but  the  declarai 
were  separated  from  the  act  so  that  they  became  a  i 
narrative.  If  admissible  at  the  time  they  were  made, 
would  have  been  admissible  at  a  much  longer  time  a 
wards  if  the  deceased  had  lived. 

In  Binna  v.  State,  57  Ind.  46,  it  is  held  that  declarai 
which  are  simply  the  narrative  of  a  past  event,  depen 
solely  for  its  effect  upon  the  credit  of  the  party  makin 
and  not  so  connected  with  the  main  facts  as  to  illustral 
character,  are  not  competent  evidence.  The  declarai 
Vol.  132.— 21 
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in  that  case,  held  to  be  inadmissible,  are  not  materially  dif- 
ferent from  those  admitted  in  this  case,  and  made  quite  as 
soon  after  happening  of  the  event.  In  that  case  the  de- 
ceased was  shot,  and  she  said  "  she  was  stooping  down  put- 
ting wood  in  the  stove  at  the  time  of  the  occurrence,  and  the 
shot  came  from  outside  through  the  window,  and  she  was 
stooping  down  fronting  the  window  immediately  fronting 
the  stove  at  the  time  of  the  occurrence."  This  decision  has- 
been  followed  and  approved  by  the  subsequent  decisions  of 
this  court.     Montgomery  v.  State,  80  Ind.  338. 

In  Jones  v.  State,  71  Ind.  66,  a  witness  testified  that  after 
the  deceased  was  shot  he  first  directed  that  a  doctor  be  sent 
for,  and  that  in  five  or  six  minutes  after  that  he  said  Prince 
Jones  shot  him.  This  declaration  was  held  to  be  inadmis- 
sible as  a  part  of  the  res  gestae.  The  court  in  that  case  says : 
"  It  may  not  be  necessary  that  the  declaration  should  be 
strictly  contemporaneous  with  the  main  fact  in  order  to  be 
admissible,  *  *  *  but  all  the  authorities  agree,  so  far  as  we 
are  advised,  that  a  declaration  which  amounts  to  no  more 
than  a  mere  narrative  of  a  past  Occurrence  is  not  admis- 
sible." 

In  the  case  of  Doles  v.  State,  97  Ind.  555,  the  same  rule  is 
announced,  and  statements  of  the  deceased  to  the  effect  that 
he  had  been  waylaid  by  a  person,  naming  him,  and  that  he 
had  hurt  him,  were  held  incompetent. 

In  Stephenson  v.  State,  110  Ind.  358,  the  decisions  are  col- 
lected and  cited,  and  the  same  rule  is  adhered  to. 

The  same  rule  that  admits  the  statements  of  the  deceased 
as  a  part  of  the  res  gestae  admits  the  statements  of  the  de- 
fendant, for  they  are  admissible  on  the  theory  that  they  are 
a  part  of  the  transaction, — the  verbal  act  of  a  party  ex- 
planatory of  a  concurring  physical  act,  or,  as  is  sometimes 
said,  it  is  the  transaction  speaking  through  the  party,  but 
this  can  only  occur  when  the  declaration  is  made  at  the  time 
in  connection  with  the  act.    A  declaration  made  after  the  act 


MAY  TERM,  1892. 


Hall  t>.  The  State. 


is  completed,  relating  what  took  place,  is  a  mere  narrative  of 
what  occurred,  and  is  not  a  part  of  the  res  gestte. 

Some  decisions  of  other  courts  may  be  found  holding  such 
declarations  admissible,  but  under  the  decisions  in  this  State, 
which  are  in  accordance  with  the  weight  of  authority,  it  was 
clearly  error  to  admit  the  second  class  of  declarations  of  the 
deceased. 

As  to  the  third  class  of  declarations  admitted  as  dying 
declarations,  all  we  deem  it  necessary  to  say  is  that  the  rule 
is  well  settled  that  such  declarations  or  facts  stated  by  the 
deceased  which  he  would  be  permitted  to  testify  to  if  a  wit- 
ness, are  admissible.  Montgomery  v.  State,  supra;  Boyle  v. 
State,  105  Ind.  469.  These  rules  are  so  well  settled  that  it 
seems  unnecessary  to  discuss  these  questions  at  greater  length. 

The  appellant  offered  to  prove  his  general  reputation  for 
peace  and  quietude,  and  the  court  excluded  it.  In  this  the 
court  committed  an  error.  Evidence  of  the  general  reputa- 
tion of  the  accused  for  peace  and  quietude  is  permissible  in 
a  prosecution  for  murder,  though  the  murder  may  have  been 
committed  by  poisoning.  In  a  criminal  charge  the  accused 
has  the  right  to  prove  a  character  which  would  make  it  un- 
likely that  he  would  be  guilty  of  the  particular  crime  with 
which  he  is  charged.  Wharton  Crim.  Ev.  (9th  ed.),  section  60. 

It  is  said  in  Warner  v.  State,  114  Ind.  137,  that  "An  as- 
sault is  a  constituent  element  of  the  crime  of  murder."  This 
is  true  though  it  be  accomplished  by  the  administering  of  poi- 
son, for  the  administering  of  poison  is  an  assault.  Cooley 
Torts  (2d  ed.),  p.88,section  164;  Commonwealth  v.  Stratton, 
114  Mass.  303  ;  1  Am.  and  Eng.  Encyc.  of  Law,  p.  804. 

The  party  puts  in  motion  an  instrument  of  death.  It  mat- 
ters not  whether  that  instrument  be  a  bludgeon  wielded  by 
the  party  himself,  or  the  igniting  of  an  explosive  substance, 
the  firing  of  a  gun  putting  the  ball  in  motion  which  pene- 
trates the  body,  or  the  administering  of  poisonous  drugs, 
which  produce  death.     In  either  case  the  party  puts  in  mo- 
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tion  a  force  or  power  that  produces  death,  and  in  either  case 
it  is  the  act  of  the  party  producing  death,  for  which  he  is 
responsible,  and  for  the  doing  of  which  and  destroying  life 
he  is  punished.  A  trait  of  character  which  would  be  incon- 
sistent with  the  destruction  of  life  by  one  method  would  be 
inconsistent  with  a  disposition  to  take  life  by  another.  The 
object  sought  is  to  take  life,  whether  it  be  accomplished  by 
one  method  or  another,  and  it  has  been  held  that  proof  of 
the  general  character  of  the  accused  for  peace  and  quietude 
is  admissible  when  he  is  on  trial  charged  with  murder,  on  the 
theory  that  one  possessing  such  a  character  would  be  less 
likely  to  commit  murder  than  one  who  did  not  possess  those 
traits  of  character. 

In  this  case  in  some  of  the  interrogatories  propounded  the 
word  "  inoffensive,"  as  well  as  the  words  "  peace  "  and  "  qui- 
etude,19 were  used.  This  is  but  another  word  to  express  the 
same  trait  of  character,  for  to  say  that  one  was  an  inoffensive 
person  would,  we  think,  convey  the  impression  that  he  was  a 
peaceable  and  quiet  person. 

The  appellant  offered  to  prove  by  one  O'Brien  that  he  had 
drunk  liquor  out  of  a  bottle  with  the  deceased  taken  from 
the  bottle  marked  "  Poison,"  and  that  the  deceased  said  at  the 
time  that  he  marked  the  bottle  and  put  whisky  in  it  and  put 
it  in  the  barn  in  order  that  his  hired  man  would  not  know 
where  his  whisky  was  or  be  able  to  drink  it,  and  in  order 
that  the  women  folks  would  not  "  catch  on  "  to  it,  and  to 
prove  that  he  had  other  bottles  at  the  same  place.  This  evi- 
dence was  offered  on  the  theory  that  the  deceased  might 
himself  have  gone  into  the  barn  and  made  a  mistake  and 
taken  a  drink  out  of  the  wrong  bottle  and  by  mistake  or  ac- 
cident taken  poison.  There  was  some  other  testimony  in 
the  case  to  the  effect  that  deceased  kept  a  number  of  bottles 
at  the  barn,  some  of  them  marked  "  Poison."  As  thisoffer  ap- 
pears in  the  record,  there  was  no  error  in  excluding  this  evi- 
dence. It  does  not  appear  where  this  occurred,  nor  does  the 
appellant  seek  in  connection  with  this  evidence  to  follow  it  up 
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by  showing  that  at  the  time  of  the  taking  of  the  drink  and 
death  of  the  deceased  he  kept  bottles  in  such  manner  at  the 
barn.  It  was  undoubtedly  proper  to  show,  if  such  was  the 
fact,  that  Hughes  had  been  in  the  habit  of  keeping  bottles 
of  medicine  with  poison  in  them  and  marked  "Poison"  at  the 
barn,  and  in  connection  with  such  bottles  kept  bottles  of 
whisky  marked  "  Poison,"  showing  an  opportunity  for  him 
to  have  taken  poison  by  mistake,  and  to  show,  if  such  was  the 
fact  that  the  decased  had  in  his  possession  such  poisons  as 
produced  his  death. 

The  appellant  offered  to  make  some  proof  as  to  the  finan- 
cial condition  of  the  deceased,  and  as  to  his  domestic  relations, 
tending  to  show  infidelity  and   neglect  on  his  part.     We 
deem  it  unnecessary  to  set  out  and  consider  the  several  items 
of  evidence  of  this  character  offered  and  excluded.     There 
does  not  seem  to  be  any  such   surroundings  in  the  case,  or 
anything  in  the  life  or  character  of  the  deceased,  or  in  the 
facts  or  circumstances  surrounding  his  death,  as  to  make  this 
evidence  admissible.     It  does  not  seem  to  us  that  if  all  of 
the  evidence  of  this  character  that  was  contended  for  was 
admitted  it  would  shed  any  light  upon  the  question  as  to 
what  caused  the  death  of  Hughes,  or  if  produced  by  poison 
as  to  how,  when,  or  in  what  manner  he  received  it.     There 
is,  we  think,  nothing  in  the  evidence  offered  and  excluded  re* 
lating  to  his  financial  and  domestic  relations,  if  all  was  ad- 
mitted, to  show  any  suicidal  tendencies  on  the  part  of  the 
deceased. 

Proof  of  traits  of  character  in  the  deceased,  if  any  ex- 
isted, showing  a  suicidal  tendency  might  be  made,  but  such 
was  not  the  character  of  the  evidence  offered.  Isolated  facts 
as  to  financial  condition  or  domestic  trouble  are  collateral, 
and  not  competent  to  be  given  in  evidence.  The  evidence 
as  to  the  deceased's  finances  and  domestic  relations  was" 
properly  excluded. 

A  question  is  presented  as  to  the  correctness  of  the  in- 
structions given  by  the  court,  also  in  regard  to  the  action 
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of  the  court  in  refusing  instructions  requested  by  the  appel- 
lant. There  may  be  some  doubt  as  to  the  correctness  of  the 
action  of  the  court  in  the  giving  and  refusal  of  instructions, 
but  we  deem  it  of  no  benefit  to  critically  examine  and  pass 
upon  the  correctness  of  the  court's  rulings  in  this  respect, 
as  upon  a  retrial  new  instructions  must  be  given,  and  there 
is  no  uew  principle  involved  requiring  a  decision.  A  ques- 
tion is  presented  in  regard  to  the  assignment  of  counsel  by 
the  court  to  assist  in  the  prosecution,  this  being  done  in 
open  court,  in  the  absence  of  the  appellant.  As  soon  as 
the  appellant  was  advised  of  the  fact  the  appellant  moved 
the  court  to  strike  out  and  revoke  the  appointment.  There 
was  no  error  in  this.  The  court  had  the  power  to  appoint 
counsel,  and  it  was  not  a  part  of  the  trial.  There  was  no 
abuse  of  discretion  shown.  The  court  might  make  the  ap- 
pointment of  counsel  to  assist  in  the  prosecution  in  the  ab- 
sence of  the  defendant.  Epps  v.  State,  102  Ind.  539  ;  full 
v.  State,  ex  rel,  99  Ind.  238. 

Some  other  questions  are  presented  which  it  is  unneces- 
sary to  decide,  as  they  may  not  arise  on  the  retrial  of  the  case. 

For  the  errors  hereinbefore  stated,  the  judgment  must  be 
reversed. 

Judgment  reversed,  with  instructions  to  grant  a  new  trial, 
and  the  clerk  is  directed  to  issue  the  proper  order  for  the 
return  of  the  appellant. 

Filed  June  99 1892;  petition  lor  a  rehearing  overruled  Oct.  5, 1892. 
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No.  16,663. 

Potoer  et  al.  v.  Tate. 

Fsocebdikob  Supplement  art  to  Executiok. — Fund  in  Sheriff  'i 
—  Wrongful  Transfer  by  Him. — Supplemental  Complaint  Showing 
When  May  be  Filed. — Where  proceedings  supplementary  to 
were  instituted,  and  the  fund,  which  the  plaintiff  was  ende: 
reach  had  been  paid  into  the  hands  of  the  sheriff,  and  the  sh< 
out  the  consent  of  the  plaintiff,  and  without  any  order  of  ttu 
thorizing  him  to  do  so,  transferred  the  fund  to  one  of  the  pat 
■nit  who  was  insolvent,  it  was  proper  that  the  court  should  b 
of  that  fact  by  supplemental  complaint,  and  it  waa  not  en 
court  to  permit  the  filing  of  such  supplemental  complaint 
evidence  was  introduced  and  while  the  court  was  holding  the 
der  advisement,  It  being  averred  that  the  plaintiffhad  no  I 
of  the  transfer  of  the  fund  until  the  day  before  the  trial  of 
commenced. 

Saice. — Evidence. — The  payment  of  the  fund  by  the  sheriff  to 
parties  to  the  anit  without  the  order  of  the  court,  or  the  com 
pi ain tiff,  was  wrongful,  and  it  was  proper  to  treat  him  as  si 
custody  of  the  fund,  and  to  require  him  to  pay  the  same  to 
lee  or  his  attorneys  of  record.  Documentary  evidence  was  i 
that  tended  to  prove  that  the  fund  in  question  was  held  by  i 
as  the  custodian  of  the  court. 

Pleading. — Filing  of  Supplemental  Complaint. — Diteretum  of  Coat 
plemental  complaint  is  an  additional  complaint  consisting 
ariaing  after  the  filing  of  the  original,  and  it  and  the  origii 
tute  the  complaint  in  the  cause.  It  ia  largely  within  the  dis 
the   trial  court  to  allow  the  filing  of  additional  pleadings 

From  the  Marion  Superior  Court. 
A.   T.  Beck,  for  appellants. 

F.  .Knefler,  J.  8.  BerryhiU,  F.  Winter  and  J.  B.  1 
appellee. 

Coffey,  J. — The  appellee,  Warren  Tate,  reoovere* 
raent  in  the  Hamilton  Circuit  Court  on  the  24th  daj 
comber,  1882,  for  the  sum  of  $15,589.72  against  th 
lant  Milton  Pouder,  together  with  a  decree  forec 
mortgage  upon  certain  described  real  estate,  situate 
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rion  county,  executed  to  secure  the  payment  of  the  notes 
upon  which  the  judgment  was  rendered.  Upon  a  sale  of 
the  mortgaged  premises  by  the  sheriff,  on  a  certified  copy  of 
the  decree,  the  judgment  was  credited  with  $11,749.35.  On 
the  6th  day  of  December,  1883,  the  appellee  caused  an  exe- 
cution to  be  issued  on  the  remainder  of  said  judgment,  di- 
rected and  delivered  to  the  sheriff  of  Marion  county,  where 
the  appellant  Milton  Pouder  resided ;  but  the  sheriff  being 
unable  to  find  any  property  upon  which  to  levy,  pro- 
ceedings supplementary  to  execution  were  commenced  in  the 
Marion  Superior  Court  on  the  13th  day  of  February,  1884. 
Such  proceedings  were  had  in  the  cause  as  that  it  was  de- 
creed by  the  court,  among  other  things,  that  Ritzinger's 
Bank  should  pay  over,  to  be  applied  towards  the  satisfac- 
tion of  the  execution  in  the  hands  of  the  sheriff  of  Marion 
county,  the  sum  of  $610.31,  deposited  in  the  name  of  Geor- 
gia Pouder.  From  this  decree  an  appeal  was  prosecuted  to 
this  court,  where  it  was  reversed  on  account  of  the  insuf- 
ficiency  of  the  complaint.     Pouder  v.  Tate,  111  Ind.  148. 

On  the  18th  day  of  June,  1887,  the  appellee  filed  an 
amended  complaint,  upon  which  the  appellants  Milton 
Pouder  and  Georgia  Pouder  joined  issue  and  submitted  the 
cause  to  the  court  for  trial.  After  the  evidence  was  intro- 
duced, and  while  the  court  was  holding  the  cause  under  ad- 
visement, the  appellee  applied  for  and  obtained  leave  of  the 
court  to  file  a  supplemental  complaint  making  the  appellant 
Isaac  King  a  party  defendant  to  the  suit.  The  supplemental 
complaint  alleges,  among  other  things,  that  before  the  ap- 
peal of  this  cause  to  the  Supreme  Court  a  certified  copy  of 
the  decree  rendered  therein  was  issued  to  Hess,  the  sheriff  of 
Marion  county,  upon  which  Ritzinger's  Bank  turned  over  to 
him  the  $610.31  on  deposit  in  the  name  of  Georgia  Pouder; 
that  said  Hess  held  the  same,  subject  to  the  order  of  the 
court  upon  a  final  hearing  of  the  cause,  until  the  expiration 
of  his  term  of  office,  when  he  turned  the  same  over  to  his 
successor  Carter ;  that  Carter  likewise  held  the  same  until 
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the  expiration  of  his  term  of  office,  when  he  turned  the  same 
over  to  his  successor,  the  appellant  Isaac  King ;  that,  on  the 
—  day  of  August,  1887,  and  after  the  filing  of  the  amended 
complaint,  King,  without  the  knowledge  or  consent  of  the 
appellee,  and  without  any  order  of  the  court  therefor,  paid 
the  same  over  to.  the  appellant  Georgia  Pouder,  who  is  in- 
solvent, taking  from  her  a  good  and  sufficient  bond  to  in- 
demnify him  against  loss,  and  that  the  appellee  had  no 
knowledge  that  King  had  parted  with  said  money  until  the 
day  before  the  trial  of  this  cause  commenced. 

Upon  a  final  hearing  of  the  cause  the  court  decreed,  among 
other  things,  that  the  appellant  King  should  forthwith  pay 
over  the  said  sum  of  $610.31  to  the  appellee  or  his  attorneys, 
to  be  credited  upon  the  appellee's  judgment  rendered  in  the 
Hamilton  Circuit  Court. 

Upon  appeal  to  the  general  term  of  the  Superior  Court 
several  errors  were  assigned,  only  three  of  which  are  dis- 
cussed in  the  briefs  filed  here,  namely : 

First.  That  the  court  erred  in  permitting  the  appellee  to 
file  a  supplemental  complaint. 

Second.  That  the  court  erred  in  overruling  the  motion  of 
the  appellants  for  a  new  trial.  , 

Third.  That  the  court  erred  in  overruling  the  motion  of 
the  appellants  to  modify  the  judgment  and  decree  rendered 
in  the  cause. 

Section  399,  R.  S.  1881, provides  that  "The court  may, 
on  motion  allow  supplemental  pleadings,  showing  facts  which 
occurred  after  the  former  pleadings  were  filed.'9 

A  supplemental  Complaint  is  an  additional  complaint  con- 
sisting of  facts  arising  after  the  filing  of  the  original,  and  it 
and  the  original  constitute  the  complaint  in  the  cause.  Mus- 
selman  v.  Manly,  42  Ind.  462 ;  Martin  v.  Noble,  29  Ind. 
216;  Farris  v.  Jones,  112  Ind.  498;  Peters  v.  Banta,  120 
Ind.  416.  It  is  largely  within  the  discretion  of  the  trial 
court  to  allow  the  filing  of  additional  pleadings  after  the  is- 
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sues  are  closed.  Gardner  v.  Case,  ill  Ind.  494;  Louisville, 
etc.,  B.  W.  Co.  v.  Hubbard,  116  Ind.  193. 

The  appellee  in  this  case  was  seeking  to  reach  and  apply 
to  the  payment  of  his  debt  the  fund  now  in  controversy, 
which  he  alleged  the  appellants  were  unjustly  withholding. 
By  the  commencement  of  his  suit  and  the  service  of  the  no- 
tice on  Ritzinger's  bank,  he  acquires  a  lien  on  the  fund,  and 
the  appellant  King  could  in  nowise  affect  that  lien  by  any 
act  of  his  without  the  consent  of  the  appellee.  Qraydon  v. 
Barlow,  15  Ind.  197 ;  Cooke  v.  Ross9  22  Ind.  157 ;  Hutchin- 
son v.  Trauermany  112  Ind.  21 ;  Bush  v.  Bush,  46  Ind.  70; 
School  Town  of  Monticello  v.  Grant,  104  Ind.  168. 

As  the  appellant  King,  without  the  consent  of  the  appellee, 
and  without  any  order  of  the  court  authorizing  him  to  do  so, 
transferred  the  fund  to  one  of  the  parties  to  the  suit  who  was 
insolvent,  we  think  it  was  eminently  proper  that  the  court 
should  be  informed  of  that  fact  by  supplemental  complaint, 
to  the  end  that  it  might  render  such  decree  in  the  case  as 
would  make  the  appellee's  suit  availing. 

The  court  did  not  err,  in  our  opinion^n  permitting  the  ap- 
pellee to  file  a  supplemental  complaint  in  this  cause. 

During  the  progress  of  the  trial  numerous  objections  were 
made  by  the  appellants  to  the  introduction  of  evidence  of- 
fered by  the  appellee,  each  of  which  we  have  carefully  con- 
sidered, and  find  no  available  error  in  the  rulings  of  theoourt 
thereon.  The  documentary  evidence  to  which  objection  was 
made  tended  to  prove  that  the  fund  in  question  was  held  by 
the  sheriff  of  Marion  county  as  the  custodian  of  the  Marion 
Superior  Court,  and  was  admissible  for  Aat  purpose.  The 
evidence  tends  to  support  the  finding  of  the  c^urt. 

The  appellants  moved  the  court  to  modify  the  decree  en- 
tered in  the  cause  by  striking  therefrom  so  much  as  required 
the  appellant  King  to  pay  the  appellee  or  his  attorneys  of 
record  the  fund  in  controversy,  to  be  applied  as  a  credit  on 
the  appellee's  judgment. 

We  do  not  think  the  court  erred  in  overruling  this  motion. 
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The  payment  of  the  fund  by  King  to  one  of  the  parties  to 
the  suit,  without  the  order  of  the  court  or  the  consent  of  the 
appellee,  was  wrongful,  and  the  court  did  right  in  treating 
him  as  still  in  the  custody  of  the  fund. 

There  is  no  available  error  in  the  record. 

Judgment  affirmed. 
Filed  March  SI,  1892;  petition  for  a  rehearing  overruled  Sept.  16, 1892. 


No.  15,734. 

Adams  v.  Shaffer  et  al. 

Mechanic's  Lien. — Action  to  Foreclose. —  What  Notice  Must  Contain. — 
Notice  to  Owner  Must  be  Proved, — Averment  as  to  Notice  in  Complaint. — 
Where  material  is  furnished  to  a  contractor,  the  notice  of  an  inten- 
tion to  acquire  a  mechanic's  lien,  given  under  section  1690,  Elliott's 
Supp.  (Acts  1883,  p.  141),  need  not  contain  a  recital  showing  that  no- 
tice had  also  been  given  to  the.  owner  in  accordance  with  section  5  of 
said  act.  In  an  action  to  foreclose  the  lien,  however,  it  must  be  averred 
in  the  complaint  and  proved  on  the  trial  that  such  notice  was  given. 

Sams — Notice  With  Endorsement. — Admissible  in  Evidence. — It  was  not  error 
to  admit  in  evidence  the  original  notice  with  the  endorsement  made 
upon  it  by  the  recorder,  showing  that  it  was  filed  with  him  for  record, 
and  the  time  of  such  filing. 

Sajdb. — Recording  of  Notice  in  Wrong  Record. — Evidence, — Harmless  Error. — 
"While  the  notice  of  an  intention  to  acquire  a  mechanic's  lien  is  required 
to  be  recorded  in  the  "  Miscellaneous  Record,"  and  it  was  erroneous  to  ad- 
mit in  evidence  an  entry  in  what  was  denominated  the"  Mechanic's  Lien 
Becord "  of  the  county,  showing  the  record  of  the  notice,  still  it  was 
harmless  error,  as  the  controversy  being  between  the  immediate  parties, 
and  no  question  as  to  innocent  third  parties  being  involved,  the  lien 
was  acquired  by  the  filing  of  the  notice  and  was  not  affected  by  the 
failure  of  the  recorder  to  record  it  in  the  "  Miscellaneous  Record,"  or 
by  his  mistake  in  recording  it  in  the  "  Mechanic's  Lien  Becord,"  a  rec- 
ord not  known  to  the  law. 

From  the  Adams  Circuit  Court. 
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J.  F.  France,  J.    T.  Merryman  and  E.  A.  Hoffman,  for  ap- 

pellant. 

P.  G.  Hooper,  E.  G.  Coverdale  and  /.  /.  M.  La  FolUUe,  for 
appellees. 

McBride,  C.  J. — The  first  paragraph  of  complaint  in  this 
case  seeks  the  foreclosure  of  a  mechanic's  lien.  Its  suffic- 
iency was  challenged  by  demurrer,  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  overruled  by  the  circuit  court,  and  the  appel- 
lant asks  us  to  review  that  ruling.  He  insists  that  the  para- 
graph is  bad  for  two  reasons. 

First.  He  argues  that  the  notice  upon  which  it  is  based  is 
insufficient.  It  is  conceded  that  the  notice  is  in  substantial 
compliance  with  section  3  of  the  act  of  March  6,  1883,  sec- 
tion 1690,  Elliott's  Supplement.  The  appellant  insists,  how- 
ever, that  because  it  appears  from  its  terms  that  the  mate- 
rial was  furnished  to  a  contractor,  and  not  to  the  owner  of 
the  land,  it  should  contain  a  further  recital  showing  that  no- 
tice had  also  been  given  to  the  owner  in  accordance  with 
section  5  of  the  same  act  (section  1692,  Elliott's  Supple- 
ment). • 

In  this  the  appellant  errs.  It  was  necessary  to  aver  in 
the  complaint  and  to  prove  on  the  trial  the  giving  of  such 
notice.  It  was  not  necessary  that  the  notice  filed  should 
contain  such  recital.  The  averments  in  the  complaint  upon 
this  point  are  full  and  explicit,  showing  the  giving  of  the 
notice.     This  is  sufficient.     Adams  v.  Bukler,  131  Ind.  66. 

The  further  ground  upon  which  it  is  urged  that  this  par- 
agraph is  defective  is,  that  it  "  does  not  in  any  way  connect 
the  appellant  with  the  erection  of  the  building  in  question, 
and  for  which  the  labor  and  material  were  furnished,  by  any 
contract  whatever,  either  express  or  implied,"  etc. 

The  position  of  the  appellant  is  apparently  this :  That  the 
labor  and  material  for  which  the  lien  is  claimed  having  been 
furnished  to  the  contractor,  and  not  to  the  owner  of  the  land, 
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the  complaint,  to  be  sufficient  to  withstand  demurrer,  should 
show  by  express  averment  that  the  contractor  was  erecting 
it  under  contract  with  the  owner. 

Without  conceding,  or  expressing  any  opinion  as  to  the 
soundness  of  the  position  assumed  by  the  appellant,  it  is  suf- 
ficient to  say  that,  fairly  construing  all  of  the  averments  of 
the  complaint  together,  we  think  it  is  shown  that  the  build- 
ing was  erected  under  contract  with  the  owner,  the  appel- 
lant. In  our  opinion  the  circuitconrt  did  not  err  in  its  rul- 
ing on  the  demurrer. 

On  the  trial  the  court  permitted  the  appellee,  over  the  ob- 
jection of  the  appellant,  to  read  in  evidence  the  original  no- 
tice, together  with  the  endorsement  on  it,  showing  its  filing 
with  the  recorder  for  record,  and  also  an  entry  in  what  was 
denominated  the  "  Mechanic's  Lien  Record  "  of  the  county, 
showing  the  record  of  the  notice.  The  original  notice  was 
competent  evidence,  and  the  court  did  not  err  in  admitting 
it.  The  endorsement  upon  it,  made  by  the  recorder,  show- 
ing that  it  was  filed  with  him  for  record,  and  the  time  of 
such  filing,  was  also  competent  evidence  to  prove  the  fact  of 
filing,  and  the  time. 

The  statute  requires  a  party  wishing  to  acquire  a  mechan- 
ic's lien  to  file  in  the  recorder's  office  a  notice  of  his  inten- 
tion to  hold  such  lien.  Section  1690,  Elliott's  Supplement. 
Section  1691  requires  the  recorder  to  record  the  notice  in  the 
" Miscellaneous  Record."  The  law  knows  no  such  record  as 
a  "  Mechanic's  Lien  Record." 

The  court  erred  in  admitting  in  evidence  an  entry  from  a 
record  thus  designated.  The  lien,  however,  is  acquired  by 
filing  the  notice,  and  not  by  its  record.  Wilson  v.  Hopkins, 
51  Ind.  231 ;  Adams  v.  Buhler,  supra. 

The  controversy  here  is  between  the  immediate  parties, 
and  involves  no  question  as  to  innocent  third  parties.  As 
between  the  parties  to  this  controversy,  the  lien  was  not  only 
acquired  by  the  filing  of  the  notice,  but  it  was  not  affected 
by  tbe  failure  of  the  recorder  to  record  it  in  the  Miscellaneous 
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Record,  or  by  his  mistake  in  recording  it  in  a  record  not 
known  to  the  law.      Wilson  v.  Logue,  131  Ind.  191. 

The  original  notice,  with  its  endorsement,  showing  it  in 
fact  properly  and  duly  filed,  being  competent  evidence,  and 
properly  admitted,  the  admission  of  the  entry  from  the  so- 
called  "  Mechanic's  Lien  Record,"  while  erroneous,  was 
harmless. 

The  only  remaining  question  relates  to  the  sufficiency  of 
the  evidence  to  sustain  the  finding. 

The  evidence  is  conflicting.  We  could  only  sustain  the 
appellant  in  his  controversy  upon  this  point  by  weighing  the 
evidence.     This  we  can  not  do. 

Judgment  affirmed,  with  costs. 

Filed  Oct  4, 1892. 
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No.  15,304. 

Matchett  v.  The  Cincinnati,  Wabash  and  Michigan 

Railway  Company. 

Railroad. — Injury  to  Brakeman. — Defective  Brake— Contributory  NegHgence, 
— General  Verdict — Answers  to  Interrogatories. — A  brakeman  instituted  an 
action  against  a  railroad  company  to  recover  damages  for  injuries  al- 
leged to  have  been  occasioned  by  a  defective  brake.  The  complaint 
alleged  that  the  defect  was  unknown  to  the  plaintiff,  but  that  it  was 
known  to  the  defendant.  The  defendant  claimed  that  under  the  rules  of 
the  company  it  was  plaintiff's  duty  to  inspect  the  brake ;  that  the  rail- 
road company  had  no  knowledge  of  the  defect,  nor  means  of  knowledge, 
and  that  the  plaintiff  both  had  the  means  of  knowledge,  and  was  bound 
to  know  of  the  defective  brake.  A  general  verdict  was  returned  for  the 
plaintiff.  The  jury  also  returned  answers  to  a  number  of  interrogatories 
submitted  to  them. 

Held,  that  the  general  verdict  in  favor  of  the  plaintiff  was  in  effect  a  find- 
ing that  there  was  negligence  on  the  part  of  defendant,  and  that  the  de- 
fect in  the  brake  was  not  a  risk  assumed  by  the  plaintiff  as  an  incident 
to  bis  employment,  and  that  plaintiff  had  no  knowledge  of  the  defective 
brake. 
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Held,  also,  that  the  general  verdict  on  these  questions  iu  conclusive, « 
the  answers  to  interrogatories  were  not  utterly  irreconcilable  therewith 

Samk. —  Conflicting  Aneuxn  to  Interrogaioria. — Effect  of. — Where  the  snswe) 
to  one  of  the  interrogatories  stated  that  the  defect  in  the  brake  coulc 
have  been  readily  discovered  by  the  plaintiff,  and  the  answer  to  another 
interrogatory  stated  that  it  was  not  shown  whether  the  defect  could  havi 
been  discovered  had  an  examination  been  made,  the  answers  neutralized 
each  other,  leaving  the  general  verdict  decisive  that  the  plaintiff  wai 
free  from  contributor;  negligence. 

Vbkuict.— GmtrtidUloty  Anaixrs  to  Intefn-ogaioriet.—  What  General  Perdie 
fbtd*. — Answers  to  interrogatories  can  not  control  the  general  verdic: 
if  they  are  contradictory,  although  the  verdict  majbe  in  irreconcilabli 
conflict  with  some  of  the  answers.  If,  however,  the  answers  state  full} 
and  without  material  contradiction  a  fact  which  clearly  defeats  a  recoV' 
ery,  the  judgment  must  necessarily  be  against  a  plaintiff  who  is  com' 
polled  to  establish  such  a  fact  as  an  essential  element  of  his  cause  of  ac- 
tion. The  general  verdict  finds  all  facts  iu  favor  of  the  party  for  whon 
it  is  given  unless  the  answers  affirmatively  show  that  such  facts  do  noi 
exist  or  were  not  proved.     Intendment  will  not  be  made  in  favor  of  thi 

pRAcncK.— Argumentative  Denial— Overruling  Demttrrert  to.  —Where  a  gen 
eral  denial  is  filed,  and  a  second  paragraph  of  answer  is  also  filed,  whicl 
is  merely  an  argumentative  denial,  it  is  not  error  to  overrule  a  demur 
rer  to  the  second  paragraph. 

Sim — Judgment  Upon  Aiuuen  to  Interrogatories. — Appellate  Court  not  Boom 
to  Direct. — An  appellate  tribunal  is  not  bound  to  direct  judgment  upoi 
answers  to  interrogatories,  but  may,  when  justice  requires,  remand,  will 
instructions  to  award  a  centre  de  now,  or  grant  a  new  trial. 

From  the  Grant  Circuit  Court. 

H.  Brownlee,  W.  S.  Carroll,  6.  D.  Dean,  A.  E.  Steele  ant 
J.  A.  Kersey,  for  appellant. 

C.  E.  Oowgill,  C.  E.  Cowgill,  Jr.,  H.  B.  Shively  and  H.  C 
Pefiit,  for  appellee. 

Elliott,  J. — The  substance  of  the  appellant's  complain 
is  this :  He  entered  the  service  of  the  appellee  as  a  brake 
man,  and  his  duties  required  him  to  set  the  brakes  upon  th 
trains  on  which  he  was  required  to  work.  On  the  13th  da; 
of  December,  1887,  he  was  working  on  a  freight  train  com 
posed  of  many  cars.  He  was  signaled  to  set  the  brake.  Hi 
undertook  to  discharge  this  duty  in  obedience  to  the  signal 
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time  believing  that  the  brake  and  appliances  were  "in 
and  not  out  of  repair."  The  brake  was  detective  and 
f  repair  "  in  this,  the  ratchet  upon  the  same,  used  to 
the  brake  when  tightened,  was  loose  and  would  Dot 
'  It  was  necessary  in  setting  the  brake  for  the  brake- 
to  place  his  foot  against  the  ratchet  so  that  it  would 
the  cogs,  and  hold  the  brake  in  place  after  the  foot  was 
ed.  The  brake  was  permitted  to  become  unsafe  and  oat 
tair  by  the  carelessness  and  negligence  of  the  defend- 
The  defect  in  the  brake  was  known  to  the  defendant, 
as  not  known  to  the  plaintiff.  The  brake  was  properly 
the  plaintiff,  and  relying  upon  the  belief  "that  it  wis 
>per  condition  he  removed  his  foot  from  the  ratchet  and 
n  as  his  foot  was  removed  the  brake-wheel  revolved 
;reat  rapidity  and  force  "  and  threw  the  plaintiff  from  the 
ig  train  causing  him  serious  injury.  To  this  complaint 
>pellee  answered  in  two  paragraphs.  The  first  para- 
is  the  general  denial,  the  second  contains  these  material 
tions :  That  the  plaintiff  entered  the  service  of  the  de- 
nt under  a  contract  wherein  he  agreed  to  be  bound  by 
lies  of  the  company ;  that  one  of  the  rules  made  it  the 
jf  the  plaintiff1  to  inspect  the  brake  and  its  appliances, 
tber  rules  made  it  bis  duty  to  inspect  the  machinery 
i  train,  and  if  found  to  be  defective  or  out  of  repair  to 
a  from  using  it;  that  the  defendant  bad  uo  knowledge 
:  fact  that  the  brake  was  out  of.  repair  prior  to  the 
ning  of  the  accident ;  that  the  plaintiff  did  have  the 
tunity  and  means  of  knowing  the  condition  of  the 
,  and  it  was  his  especial  duty  to  have  such  knowledge. 
i  are  other  allegations  in  the  answer  of  the  same  gen- 
haracter  as  those  we  have  outlined,  but  we  deem  it  no- 
tary to  summarize  them. 

■  regard  the  answer  as  a  mere  argumentative  denial, 
bus  regarded  there  was  no  error  in  overruling  the  de- 
ir.     It  certainly  denies  the  material  allegation  of  the 
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complaint  that  the  plaintiff  did  not  kn< 
the  brake,  as  well  as  other  important  all* 
The  general  verdict  was  in  favor  of  th 
trial  court  rendered  judgment  upon  the  ; 
to  the  special  interrogatories  addressed  I 
principal  questions  arise  upon  the  facts  e 
swers  of  tbe  jury.  In  answer  to  the  s 
it  is  stated  that  the  plaintiff  received  a  ■ 
ant's  rules,  and  agreed  to  observe  them, 
the  third  and  fourth  interrogatories  the  _; 
tiff's  age  at  the  time  of  entering  the  < 
putting  it  at  thirty-two  years,  and  they 
a  man  of  ordinary  capacity  in  full  possess 
The  answer  to  the  fifth  interrogatory  sb 
was  out  of  order  because  tbe  "  pawl  was  1 
to  the  sixth  interrogatory  is  that  "  the  1 
of  a  pattern  in  general  use  by  first-class 
and  when  in  repair  was  a  good  and  suffi 
car  to  which  the  brake  was  attached  is  si 
to  the  sixth  interrogatory  to  have  beer 
train  on  the  day  of  the  accident.  The  a 
and  ninth  interrogatories  show  how  mi 
train  at  Elkhart  and  Urbaua.  By  the  ai 
and  tenth  interrogatories  the  car  is  show 
der  the  charge  of  tbe  plaintiff  at  Elkhai 
upon  other  roads  until  it  came  into  h 
days.  The  jury  were  asked  by  the  ele< 
if  the  defect  in  the  brake,  if  there  was  i 
been  readily  observed  by  the  plaintiff,  i 
"  Was  not  shown."  In  answer  to  the  ti 
'  the  jury  declared  that  it  was  the  plainti 
to  the  company's  book  of  rules,  to  exami 
certain  if  it  was  in  repair  and  fit  for  us 
stations  the  train  stopped  at  was  asked  f 
interrogatory,  but  the  jury  answered  that 
Vol.  132.— 22 
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The  anawer  to  the  fourteenth  interrogatory  asserts  that  the 
plaintiff  did  not  make  any  examination  of  the  brake  or  ap- 
pliances when  it  was  taken  into  the  train  at  Elkhart. 

The  fifteenth  interrogatory  asked  the  jury  to  find  how  long 
it  was  after  the  plaintiff  and  his  train  crew  took  charge  of  the 
train  at  Elkhart  until  the  train  left  that  place,  and  the  jury 
answered  that  it  was  not  shown.  In  answer  to  the  sixteenth, 
twentieth  and  twenty-third  interrogatories,  the  jury  stated 
that  the  train  stopped  at  Goshen  about  thirty  minutes,  at 
Warsaw  about  the  same  length  of  time,  and  at  North  Man- 
chester about  thirty-five  minutes.  The  answer  to  the  twenty- 
fifth  interrogatory  shows  that  the  plaintiff  did  not  examine 
the  brakes  at  any  of  the  stopping  places,  and  the  answer  to 
the  twenty-sixth  interrogatory  is  substantially  to  the  same 
effect.  The  answer  to  the  twenty-eighth  is  to  the  effect  that 
if  the  plaintiff  had  made  the  examination  required  of  him, 
the  defect  could  have  been  readily  discovered.  The  answer 
to  the  twenty-ninth  interrogatory  is,  in  effect,  the  same  as 
the  answer  to  the  twelfth,  and  the  answers  to  the  thirtieth 
and  thirty-first  declare  that  no  report  was  ever  made  by  the 
plaintiff  of  the  condition  of  the  brake  until  after  the  acci- 
dent. 

The  jury,  in  answer  to  the  thirty-second  interrogatory,  say 
that  it  "  is  not  stated  "  whether  the  plaintiff  had  as  much 
knowledge  of  the  condition  of  the  brake  as  the  defendant. 
In  the  thirty-third  interrogatory  the  jury  were  asked  what 
means  the  defendant  had  of  knowing  that  the  brake  was  out 
of  repair,  and  they  answered,  "  Not  given."  The  answer  to 
the  thirty-fourth  interrogatory  is  that  the  defendant  had  no 
actual  knowledge  of  the  brake  being  out  of  repair,  and  the 
answer  to  the  thirty-fifth  interrogatory  is  to  the  same  effect. 

It  is  necessary  to  consider  some  questions  of  practice  pre- 
sented by  the  appellant's  counsel  before  entering  upon  a  dis- 
cussion of  the  principal  questions  in  the  case,  inasmuch  as 
those  questions  of  practice  relate  to  the  construction  of  the 
answers  to  the  interrogatories  and  their  influence  as  against 
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the  general  verdict.  It  is  undoubtedly  true,  as  appellant's 
counsel  assert,  that  if  there  is  no  irreconcilable  conflict  be- 
tween the  general  verdict  and  the  special  answers,  the  former 
must  prevail,  and  it  is  likewise  true  that  intendment  will  not 
be  made  in  favor  of  the  special  answers.  It  is  also  true  that 
the  answers  to  the  interrogatories  can  not  control  the  general 
verdict  if  they  are  contradictory,  although  the  verdict  may 
be  in  irreconcilable  conflict  with  some  of  these  answers.  See 
authorities  cited  in  Elliott's  Appellate  Procedure,  section  752. 
It  is,  however,  to  be  kept  in  mind  that  if  the  answers  to  the 
interrogatories  state  fully  and  without  material  contradiction 
a  fact  which  clearly  defeats  a  recovery,  the  judgment  must 
.necessarily  be  against  a  plaintiff  who  is  compelled  to  estab- 
lish such  a  fact  as  an  essential  element  of  his  cause  of  action. 
Korrady  v.  Lake  Shore,  etc.,  B.  W.  Co.,  131  Ind.  261.  See 
authorities  cited  in  Elliott's  Appellate  Procedure,  section  753, 
note  1. 

It  is  proper  to  say  in  this  connection  that  the  appellee's 
counsel  are  in  error  in  assuming  that  the  absence  from  the 
special  answers  of  facts  essential  to  a  recovery  justifies  the 
conclusion  that  the  plaintiff  failed  to  prove  such  facts.  This 
view  is  founded  on  a  radical  error,  for  the  rule  is  that  the 
general  verdict  finds  all  facts  in  favor  of  the  party  for  whom 
it  is  given,  unless  the  answers  affirmatively  show  that  such 
facts  do  not  exist  or  were  not  proved.  Town  of  Poseyvilh  v. 
Lewis,  126  Ind.  80 ;  Rogers  v.  Leyden,  127  Ind.  50  (59).  If 
the  facts  stated  in  the  answers  of  the  jury  show  that  the 
fault  of  the  plaintiff  proximately  contributed  to  his  injury, 
then  there  can  be  no  recovery,  and  the  ruling  of  the  trial 
court  was  right  even  if  it  be  conceded  that  the  defendant  was 
guilty  of  negligence  in  not  providing  the  plaintiff  with  a  safe 
working  place  and  appliances.  To  the  question  of  the  ap- 
pellant's contributory  fault  we  first  address  our  discussion. 

It  is  settled  law  that  it  is  an  employer's  duty  to  make  rea- 
sonable rules  for  the  conduct  of  business,  and  it  is  equally 
settled  that  an  employee  who  contracts  to  obey  those  rules 
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aud  perform  service  under  them  is  in  fault  if  he  does  not  do 
what  they  require.  Pennsylvania  Go.  v.  Wkitcomb,  111  Ind. 
212,  aud  authorities  cited.  Iu  this  instance  the  employee 
contracted  with  express  reference  to  the  rules  of  the  com- 
pany, so  that  there  can  be  no  question  as  to  their  operation 
upon  him.  If  he  disobeyed  the  rules,  and  his  disobedience 
proximately  contributed  to  the  injury,  he  has  no  cause  of  ac- 
tion. The  only  question,  therefore,  which  fairly  admits  of 
debate  is  as  to  whether  the  fanlt  of  the  appellant  in  failing 
to  examine  the  brake,  as  it  was  his  duty  to-  do,  proximately 
contributed  to  his  injury.  The  nature  of  the  oanise  of  the 
accident  is,  probably,  such  as  would  lead,  iu  the  absence  of 
a  general  verdict,  to  the  inference  that  the  defect  could  have 
been  discovered  upon  inspection,  but  this  inference  we  can 
not  make  as  against  the  general  verdict,  since  we  can  make 
no  intendments  in  support  of  the  answers  to  the  interroga- 
tories. The  answer  to  the  twenty-eighth  interrogatory,  al- 
though there  is  a  modifying  clause,  may  be  fairly  construed 
as  declaring  that  the  defect  in  the  brake  could  have  been 
readily  discovered,  and  if  this  answer  could  be  regarded  as 
standing  uncontradicted,  there  would  be  no  great  difficulty 
in  holding  that  the  plaintiff's  fault  in  failing  to  make  an  in- 
spection contributed  to  his  injury,  for  we  think  it  clear  that 
where  an  employee  agrees,  as  part  of  his  duty,  to  make  an 
inspection  of  an  appliance  placed  in  his  especial  charge,  and 
there  is  a  defect  that  an  ordinarily  careful  inspection  would 
have  revealed,  his  fault  in  failing  to  make  the  inspection 
may  be  deemed  the  proximate  cause  of  an  injury  resulting 
from  the  defect.  Where,  however,  the  defect  is  not  such  as 
an  ordinary  inspection  would  have  revealed,  it  can  not  be 
assumed,  as  against  a  general  verdict,  that  the  fault  proxi- 
mately contributed  to  the  injury.  This  we  say  (to  make  ex- 
plicit what  is  always  implied)  with  reference  to  the  case  be- 
fore us,  and  as  applicable  to  the  duties  of  a  brakeman.  To 
that  class  of  employees  we  limit  our  statement,  for  we  do 
not  intend  to  hold  that  there  may  not  be  a  class  of  employee* 
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whose  failure  to  inspect  will  defeat  a  recovery,  although  the 
defect  may  be  one  not  open  to  view  or  discoverable  upon  an 
ordinary  inspection. 

It  is  evident  that  a  brakeman  receiving  a  car  into  a  train 
out  on  the  road  can  not  be  held  to  the  same  degree  of  care 
as  a  regular  inspector  or  a  man  in  a  shop  properly  supplied 
with  tools.  But  the  twenty-eighth  answer  does  not  stand 
alone,  so  that  we  can  not  fully  apply  the  rules  we  have  stated. 
The  answer  to  the  eleventh  interrogatory,  as  we  have  seen, 
declares  that  whether  the  defect  could  have  been  discovered 
had  an  examination  been  made  "was  not  shown."  If  it  was 
not  shown,  then,  it  was,  so  far  as  this  case  is  concerned,  as  if 
no  discovery  could  have  been  made,  for  as  the  general  ver- 
dict was  for  the  plaintiff,  all  material  facts  not  stated  in  the 
answers  must  be  deemed  to  have  been  found  in  his  favor. 
We  can  not  escape  the  conclusion  that  the  one  answer  nulli- 
fies the  other,  and  leaves  the  general  verdict  effective  upon 
the  point  covered  by  the  interrogatories.  As  the  plaintiff 
has  the  general  verdict  in  his  favor,  and  as  the  answers  are 
antagonistic,  we  can  not  say  from  the  mere  fact  that  the 
plaintiff  did  not  make  an  inspection,  that  there  was  such  con- 
tributory negligence  as  bars  a  recovery.  The  case  is  not 
that  of  a  special  verdict,  but  of  answers  to  interrogatories 
relied  upon  to  defeat  a  general  verdict,  and  we  can  not  as- 
sume, or  infer,  as  against  the  general  verdict,  that  the  fault 
of  the  plaintiff  proximately  contributed  to  his  injury. 

It  has  been  held  many  times  that  it  is  not  sufficient  that 
there  be  some  fault  or  negligence  on  the  part  of  the  plain- 
tiff, for  there  may  be  fault  that  does  not  contribute  to  the 
injury.  Nave  v.  Flavk,  90  Ind.  205  (211)  ;  Louisville,  etc., 
R.  W.  Co.  -v.  Richardson,  66  Ind.  43,  48  (32  Am.  R. 
94).  Judge  Cooley's  statement  of  the  rule  is  this :  "  The 
negligence  that  will  defeat  a  recovery  must  be  such  as  prox- 
imately contributed  to  the  injury."  Cooley  Torts,  679. 
In  the  case  of  Pennsylvania  Company  v.  Whitcomb,  su- 
pra, many  authorities  were  cited  to  the  effect  that  the  failure 
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to  obey  a  rule  does  not  necessarily  authorize  the  inference 
that  the  fault  of  an  employee  in  disobeying  proximately  con- 
tributed to  the  injury  received  by  him. 

The  next  question  requiring  consideration  is  whether  Che 
plaintiff  assumed  the  risk  of  the  breaking  of  the  pawl,  or 
ratchet,  as  an  incident  of  the  service  into  which  he  volun- 
tarily entered.  Here,  again,  we  encounter  the  general  ver- 
dict with  its  wide  effect,  and  are  required  to  decide  the  ques- 
tion stated  upon  the  facts  contained  in  the  answers  of  the 
jury  under  the  rule  that  the  verdict  finds  material  facts  in 
favor  of  the  plaintiff  except  so  far  as  the  answers  state  facte 
antagonistic  to  the  verdict.  The  question  does  not  come  to 
us,  it  is  proper  to  say,  as  the  question  came  in  the  case  of 
the  Chicago,  etc.,  R.  R.  Go.  v.  Fry,  131  Ind.  318.  We  can 
find  no  specific  fact  which  authorizes  us,  as  against  the  gen- 
eral verdict,  to  adjudge  that  the  appellant  assumed  the  dan- 
ger of  the  breaking  of  the  pawl  or  ratchet  as  one  of  the 
perils  of  his  employment.  If  there  were  no  general  verdict 
we  might,  perhaps,  adjudge  that  the  peril  was  incident  to 
the  service,  but  the  general  verdict  stands  in  the  way,  and 
we  can  not  so  adjudge,  since  we  can  not  say  that  the  defect 
was  not  one  against  which  it  was  the  employer's  duty  to  pro- 
vide. We  fully  recognize  the  rule  that  there  are  perils  inci- 
dent to  the  service  a  brakeman  enters  which  he  assumes,  and 
we  fully  approve  the  doctrine  of  such  cases  as  Louisville, 
etc.,  R.  W.  Co.  v.  Frawley,  110  Ind.  18;  Jenney,  etc.,  Go.  v. 
Murphy,  115  Ind.  566 ;  Umbaek  v.  Lake  Shore,  etc.,  R.  W. 
Co.,  83  Ind.  191 ;  Lake  Shore,  etc.,  R.  W.-Go.  v.  McGormick, 
74  Ind.  440;  Brazil,  etc.,  Co.  v.  Hoodlet,  129  Ind.  327; 
Indianapolis,  etc.,  R.  W.  Go.  v.  Watson,  114  Iud.  20. 
But,  while  we  fully  recognize  the  rule  stated,  We  can  not  be 
unmindful  of  the  established  rule  that  the  employer  must 
use  reasonable  care  to  provide  his  employees  with  a  safe 
working  place  and  appliances.  Ohio,  etc.,  R.  W.  Co.  v.  Pearcy, 
128  Ind.  197;  Rogers  v.  Leyden,  127  Ind.  50;  Louisville, 
etc.,  R.  W.  Go.  v.  Obrps,  124  Ind.  427  ;  Taylor  v.  Evatmille, 
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Dailey,  1 10  Ind,  75 ;  Philadelphia,  etc.,  R.  B.  Co.  v.  Baaha, 
119  Pa.  St.  301 ;  Wilton  v.  Winona,  etc.,  R.  R.  Co,  37  Minn. 
326;  Qaffhey  v.  New  York,  etc.,  R.  R.  Co.,  15  R.  I.  456. 

It  ia  probably  true  that  where  the  means  and  opportuni- 
ties of  knowledge  are  equally  open  to  employer  and  em- 
ployee they  stand  on  common  ground,  and  that  the  employee 
can  not,  in  such  a  case,  maintain  an  action  against  his  em- 
ployer. Brazil,  eta.,  Go.  v.  Hoodlet,  supra  (p.  333) ;  Oriffin 
v.  Ohio,  etc.,  R.  W.  Co.,  124  Ind.  326;  Ballon  v.  Chicago, 
etc.,  R.  W.  Co.,  54  Wis.  257  (5  Am.  &  Eng.  R.  W.  Cases, 
460).  But  we  ar,c  compelled  to  say  here,  as  we  have  so  often 
said  in  reference  to  other  points,  that  the  general  verdict 
forbids  as  from  assuming  that  the  appellant  and  the  appel- 
lee stood  on  common  ground.  There  are  no  facts  not  re- 
concilable with  the  general  verdict  authorizing  us  to  adjudge 
that  the  means  and  opportunities  of  knowledge  were  equal. 
We  can  not  conclude  from  the  nature  of  the  defect  in  the 
brake  that  it  was  not  a  latent  one  which  only  a  minute  in- 
spection would  reveal.  For  anything  that  appears,  the  op- 
portunities for  knowledge  on  the  part  of  the  employer  were 
far  superior  to  those  of  a  brakeman  engaged  at  work  upon 
a  train,  moving  over  the  road.  We  can  not  say  precisely 
what  he  was  doing,  or  was  bound  to  do,  either  while  the 
train  was  in  motion  or  was  stopping  at  the  various  stations, 
although  we  do  know,  as  matter  of  common  knowledge, 
tbat  a  brakeman  on  a  train  out  upon  the  road  necessarily  has 
other  duties  to  perform  than  those  of  inspection. 

The  general  verdict  necessarily  decides  tbat  the  appellee 
was  negligent  and  that  the  appellant  was  not  guilty  of  con- 
tributory negligence.  We  can  not,  as  appellee's  counsel  ask 
us  to  do,  adjudge  that  the  Acts  stated  in  the  answers  so 
clearly  show  negligence  as  to  require  us  to  declare  that  they 
are  so  invincibly  hostile  to  the  general  verdict  as  to  demand 
its  overthrow.  Fort  Wayne,  etc.,  R.  R.  Co.  v.  Beyerle,  110 
Ind.  100,  and  cases  cited. 

Our  judgment  is  that  the  trial  court  erred  in  awarding 
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judgment  on  the  answers  to  the  special  interrogatories. 
We  are  clearly  of  the  opinion  that  justice  requires  a  new 
trial,  since  it  is  evident  that  some  material  interrogatories 
are  evasively  answered,  and  responses  to  others  inadequate 
and  unsatisfactory.  It  is  well  settled  that  the  appellate 
tribunal  is  not  bound  to  direct  j  udgment  upon  answers  to 
interrogatories,  bat  may,  when  justice  requires,  remand 
with  instructions  to  award  a  venire  de  nooo  or  to  grant  a 
new  trial.  Stuart  v.  Patrick,  5  Ind.  App.  50 ;  McAfee  v. 
Reynolds,  ISO  Ind.  33.  See  authorities  cited  in  Elliott 
App.  Proc,  section  583,  note  2. 

Judgment  reversed,  with  instructions  to  the  trial  court 
to  award  a  new  trial. 

Filed  Sept.  14, 1892. 
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MoBTOAOE. — Foredoturc  of. — Judgment  Creditor*.— Redemption  by. — Shei-iff'i 
SaU  by  Mortgager,. — The  plaintiff's  assignors  hell)  two  judgments  against 
one  W.,  which  were  liens  on  land  of  W.,  on  which  the  defendant  held  a 
mortgage.  She  obtained  a  judgment  and  foreclosure  of  her  mortgage. 
The  land  was  sold  and  she  became  the  purchaser.  In  a -suit  to  recover 
bj  plaintiff's  assignors  it  was  held  that  as  against  one  of  ineir  assign- 
ments only  part  of  defendants'  judgment  had  a  prior  lien  and  they  were 
permitted  to  redeem  for  a  much  less  amount  than  the  full  amount  of 
her  judgment. 

Held,  that  as  against  the  plaintiffs  defendant  might  thereafter  have  fore- 
closure for  the  unsatisfied  part  of  her  judgment  subject  to  plaintiffs' 
first  judgment  and  the  amount  paid  to  redeem  from  defendant. 

From  the  Huntington  Circuit  Conrt. 
W.  H.  Trammel  and  T.  Roche,  for  appellants. 
it.  L.  Spencer  and  W.  A.  Branyan,  for  appellee. 

Olds,  J. — The  appellants  allege  in  their  complaint  that 


346  SUPREME  COURT  OF  INDIANA, 

Ewing  etaLc.  BrflttOD  el  al 

on  March  27th,  1878,  Jerome  I,  Case  obtained  judg- 
ment against  one  Charles  Wolverton  in  the  Hunting- 
ton Circuit  Court  for  the  sum  of  $254.27,  and  also  on 
March  18th,  1879,  recovered  another  judgment  against 
the  same  parties  for  |263.20;  that  said  judgments  had 
been  assigned  to  the  J.  I.  Case  Threshing  Machine  Com- 
pany, and  the  court  had  found  said  last  named  company 
to  he  the  owner  of  the  same,  and  said  judgments  were 
liens  upon  the  land  described  in  the  complaint. 

That  on  December  81st,  1878,  Appellee  Nix  obtained  a 
judgment  and  foreclosure  of  mortgage  on  the  same  real 
estate  in  the  same  court  against  said  Charles  Wolverton 
and  Jemima  Wolverton,  his  wife,  for  the  sum  of  |2,- 
843.85,  which  mortgage  antedates  the  aforesaid  judg- 
ment, and  on  the  8th  day  of  June,  1885,  said  appellee  had 
said  land  sold  on  a  decree  in  his  foreclosure  case  for  the 
sum  of  $3,793.76  to  Charles  Nix,  who  paid  by  a  receipt 
for  the  said  sum  executed  by  him  as  the  agent  and  at- 
torney of  said  Elizabeth  Nix  delivered  to  the  sheriff,  and 
the  sheriff  issued  to  him  a  certificate  of  purchase;  that 
said  Case  Threshing  Machine  Company,  as  the  owner  of 
said  two  judgments  against  Wolverton  on  the  4th 
day  of  June,  1886,  brought  suit  against  the  appellee 
Elizabeth  L.  Nix  to  have  said  judgment  and  foreclos- 
ure of  the  said  appellee  Elizabeth  L.  Nix  against  said 
Charles  Wolverton  on  said  land  corrected,  and  the  proper 
and  true  amount  due  thereon  ascertained,  and  that  it 
be  allowed  to  redeem  said  land  from  said  sale.  Such  pro- 
ceedings were  had  in  said  cause  that  it  was  found  that 
said  Case  Machine  Company,  by  virtue  of  said  judgments 
aforesaid,  had  the  right  to  redeem  said  real  estate  from 
said  mortgage  by  paying  to  said  Elizabeth  L.  Nix  the 
amount  of  the  principal,  interest  and  attorney's  fees  due 
thereon,  to  wit,  $2,733.33,  and  that  said  company  be  sub- 
stituted for  and  entitled  to  all  the  rights  and  equities  held, 
owned  or  possessed  by  the  said  Elizabeth  L.  Nix  by  vir- 
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tue  of  her  said  mortgage;  that  in  pursuance  of  this  ad 
judication  the  said  Case  Company  within  the  time  al- 
lowed, od  December  10th,  1887,  paid  to  the  clerk  of  saic 
court  said  sum  of  $2,733.33  with  accrued  interest  thereon 
making  the  Bum  of  $2,736.98.  On  the  same  day  said  Cast 
Company,  for  and  in  consideration  of  $3,605.14,  being  tht 
amount  paid  by  it  to"  redeem,  and  the  amount  of  its  judg 
ments,  which  were  a  lien  on  said  land,  transferred  and  as- 
signed to  these  appellants  all  its  interest  in  and  to  the 
same,  and  alter  this,  on  the  16th  day  of  December,  1887. 
the  appellee  applied  to  and  received  of  the  clerk  of  said 
court  said  sum  of  $2,736.98,  paid  by  said  Case  Company 
for  the  redemption  of  said  real  estate.  Afterwards,  in  De- 
cember, 1887,  the  said  appellee  caused  another  order  ol 
sale  to  be  issued  on  said  decree  and  to  he  placed  in  the 
hands  of  the  sheriff  of  said  Huntington  county,  who  has 
levied  the  same  upon  the  land  and  advertised  it  for  sale  anc 
is  threatening  to  sell  said  real  estate  on  said  writ.  The 
Wolvertons  were  not  parties  to  suit  of  the  Case  Threshing 
Machine  Company  to  redeem.  Upon  these  alleged  facte 
appellants  ask  a  temporary  restraining  order  until  the 
final  hearing  and  then  for  a  perpetual  injunction  against 
the  sale. 

Appellee  answered,  and  a  demurrer  was  addressed  to  the 
answer,  and  the  court  carried  it  back  and  sustained  it  to 
the  complaint,  and  it  is  this  ruling  that  is  complained  ol 
and  assigned  as  error,  and  presents  the  question  as  to  the 
sufficiency  to  the  complaint. 

It  appears  from  the  complaint  that  the  judgment  owned 
by  the  Case  Company  rendered  in  March,  1878,  is  prior 
to  the  judgment  of  foreclosure,  the  mortgage  being  ol 
prior  date  to  such  judgment.  Appellee  Nix  recovered  hei 
judgment  and  foreclosure  against  the  Wolvertons.  The 
Case  Company,  as  junior  lienholders,  and  not  having  beer 
made  parties  to  the  foreclosure  proceedings,  brought  suil 
staking  to  have  a  less  amount  than  the  face  of  the  judg 
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ment  and  interest  fixed  as  the  amount  which  it  should 
pay  in  discharge  of  the  lien  existing  by  virtue  of  the 
mortgage  and  prior  to  their  judgment  in  redemption  from 
the  sale,  and  succeeded  in  having  a  much  less  amount 
fixed  aa  the  amount  which  they  should  pay  in  redemption 
in  discharge  of  the  mortgage  lien  in  so  far  as  they  were 
bound  by  it, but  in  this  proceeding  the  judgment  and  mort- 
gage debtor  Wolverton  was  not  a  party,  so  that  in  so  far 
as  the  judgment  and  foreclosure  is  concerned,  as  between 
the  appellee  herein  and  Wolverton,  the  judgment  and  de- 
cree is  not  affected  by  the  suit  of  the  Case  Company.  That 
suit  settled  only  the  question  as  to  the  amount  which  the 
Case  Company  was  compelled  to  pay  to  redeem.  In 
other  words,  it  fixed  the  amount  of  the  debt  due  the  ap- 
pellee that  was  junior  to  the  judgment  of  the  appellant 
The  judgment  of  Mrs.  Nix  as  against  "Wolverton  re- 
mained the  same,  but  by  the  decree  of  the  court  as  against 
the  judgment  creditor,  the  J.  I.  Case  Threshing  Machine 
Company,  she  could  only  have  priority  as  to  $2,733.33. 

It  is  a  well  settled  general  rule  that  a  judgment  creditor 
can  not  redeem  from  his  own  sale,  that  the  lien  of  the 
judgment  upon  which  a  sale  is  bad  on  the  land  sold  is  ex- 
hausted by  the  first  sale  and  does  not  reattach  upon  re- 
demption by  a  junior  judgment  creditor,  but  only  on 
redemption  by  the  owner  or  part  owner,  his  executors  or 
administrators, under  the  order  of  the  court,  or  his  heirs 
or  devisees  or  persons  claiming  a  legal  or  equitable  title 
under  him  or  them.  Hervey  v.  Krost,  116  Ind.  268;  Green 
v.  Stobo,  118  Ind.  882. 

It  remains  then  to  be  determined  what  attitude  the  ap- 
pellee occupies  under  the  facts  alleged  in  this  case.  She 
obtained  her  judgment  against  Wolverton  for  $2,848.81, 
and  for  foreclosure  of  her  mortgage.  As  against  him  this 
is  a  valid  judgment. 

After  the  lapse  of  some  years  and  the  accumulation  of 
several  hundred  dollars  in  interest  she  has  an  order  of 
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sale  issued  and  makes  a  sale  of  the  land.     The  appellants' 
assignors,  who  are  judgment  creditors  and  were  not  par- 
ties to  the  original  judgment,  bring  suit  and  have  a  decree 
fixing  the  amount  necessary  for  them  to  pay  to  redeem 
from  such  sale,  and  the  court  holds  and  enters  a  decree 
that  as  against  such  junior  judgment  creditors  she  only 
has  a  prior  lien  to  the  amount  of  $2,733.33,  reducing  the 
judgment  as  against  the  appellants'  assignors  several  hun- 
dred dollars,  and  they  redeem  from  the  sale.     While  it  is 
true  there  is  but  one  judgment  against  Wolverton,  yet  as 
modified  by  the  subsequent  decree  of  the  court  as  between 
the  appellants'  assignors,  the  Case  Company  and  the  ap- 
pellee, it  is  in  effect  two  judgments,  one  having  priority 
as  against  the  company,  and  the  other  being  junior  to  one 
of  the  judgments  of  the  company.     One  portion  of  her 
judgment  is  enforceable  by  sale  on  the  decree  as  against 
the  Case  Company,  and  from  which  they  must  redeem  to 
derive  any  benefit  from  the  land  in  payment  of  their  first 
judgment ;  the  other  part  of  her  judgment  is  prior  to  their 
second  judgment. 

To  protect  the  junior  portion  of  her  judgment  Mrs.  Nix 
must  pay  off  or  redeem  from  any  sale  made  on  the  Case 
Company's  judgment,  rendered  March,  1878.  She  made 
a  sale  and  bid  an  amount  sufficient  to  satisfy  the  whole 
amount  due  her.  She  was  prevented  from  having  the 
benefit  of  the  full  amount  of  such  sale  by  such  juniot*  judg- 
ment creditors  bringing  suit  and  compelling  her  to  accept 
a  less  amount  in  redemption  of  the  property.  To  hold 
that  the  unsatisfied  portion  of  her  judgment  was  not  a 
lien  upon  the  land  junior  to  the  amount  paid  in  redemp- 
tion and  the  appellants'  judgment,  and  that  she  has  no 
right  to  sell  subject  to  such  prior  liens,  would  deprive  her 
of  substantial  rights  and  would  be  inequitable.  It  would 
be  depriving  her  of  all  right  to  make  her  money  out  of 
the  land  though  it  may  be  worth  much  more  than  all  the 
liens.     If  she  can  not  enforce  her  lien  against  the  land 
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now  she  never  could  have  done  so,  since  the  same  state 
of  facts  have  existed  ever  since  the  decree  in  the  action 
to  redeem.  She  has,  according  to  the  judgment  of  the 
court,  a  valid  claim  against  Wolverton  for  the  full  amount 
of  her  original  judgment.  The  judgment  creditors  delay 
action  until  a  sale  is  made,  and  she  on  the  faith  of  the 
judgment  has  bid  the  land  off  for  the  full  amount;  after- 
wards they  come  into  court  and  have  a  decree  which  per- 
mits them  to  redeem  for  a  less  amount. 

We  think  the  appellee's  judgment  must  be  treated  the 
same  as  if  it  were  two  separate  judgments,  one  a  decree 
of  foreclosure  having  priority  to  Case  Company's  judg- 
ment of  March,  1878,  and  the  other  a  judgment  junior  to 
the  lien  of  such  judgment  and  prior  to  the  Case  Company 
judgment  rendered  in  March,1879,  and  that  as  the  owner  of 
the  junior  judgment  appellee  has  a  right  to  sell  the  land  sub- 
ject to  the  amount  paid  in  redemption,  and  the  prior  judg- 
ment in  favor  of  the  Case  Company  rendered  in  March, 
1878,  with  interest;  that  she  stands  in  the  same  attitude 
as  if  she  had  one  decree  of  foreclosure  and  one  judgment, 
and  she  had  sold  on  her  decree  and  still  retained  her  judg- 
ment unsatisfied,  and  upon  which  no  sale  had  been  had. 
After  the  redemption  from  her  sale  on  the  decree  she,  as 
owner  of  the  junior  judgment,  would  have  the  same  rights 
as  would  any  other  person.    Besides,  the  appellants  are  not 
in  a  position  to  complain.  They  are  not  harmed  by  a  sale 
on  the  remainder  of  appellee's  judgment.     It  is  junior  to 
one  of  their  liens,  and  to  derive  any  benefit  from  the 
property  she  will  be  compelled  to  pay  the  appellants'  prior 
judgment  and  their  rights  are  thereby  preserved,  and  that 
is  all  they  have  a  right  to  ask.    The  judgment  defendant, 
the  mortgagor  of  the  land,  is  making  no  question  as  to 
the  right  of  the  appellee  to  sell  to  satisfy  the  remainder 
of  her  judgment. 

The  appellants  were  not  entitled  to  an  injunction  en- 
joining the  appellee  from  selling. 
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There  was  uo  error  in  sustaining  the  d 
complaint. 
Judgment  affirmed  with  costs. 
Filed  April  27, 1892;  petition  for  a  rehearing  oren 


No.  14.652. 
Chandler  bt  al.v.  Jbssup. 

Pabtubwhip.— Real  Estate  Forehand  With  Firm  Auet 
in  Firm  Nam*.— Liability  of  jar  Jkbtt  of  Individual  An 
merits  were  made  out  of  firm  property  and  funds  np< 
improvement  of  real  estate  not  purchased  or  used  fc 
poees  and  title  taken  in  the  name  of  the  individual  p 
on  their  account,  the  sums  so  paid  were,  by  the  act 
drawn  from  the  firm  assets  and  the  land  so  purchase! 
individual  debts  of  a  partner  to  the  extent  of  his  i 
himself  and  a  creditor. 

Exemption. — Fraudulent  Conveyance.—  When  Exemption  i 
a  conveyance  is  found  to  be  fraudulent  a  motion  tc 
mciit  ao  as  to  allow  defendant  an  exemption  of  (300 
of  the  sale  of  the  land  wss  properly  overruled, no  isci 
having  been  tendered  or  joined  by  the  parties,  and  r 
been  introduced  upon  the  subject  at  the  trial  and  thi 
that  the  party  claiming  the  exemption  was  a  resider 

Prom  the  Howard  Circuit  Court. 
J.  C.  BlackUdge,  W.  E.  Blactdidge  and  J 
appellants. 

M..  Bell  and  W.  C.  Purdum,  for  appellee. 

Mhjjb,  J. — This  action  was  brought  b; 
to  recover  a  Bum  of  money  paid  out  for  thi 
lit  of  the  appellant  John  Chandler,  and  to 
veyance  of  real  estate  to  the  appellant  Eli 
ler,  and  to  subject  the  real  estate  to  the  p 
debt. 
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The  complaint  in  in  the  usual  form  in  such  cases,  averr- 
ing, among  other  things,  that  on  the  27th  day  of  October, 
1883,  the  defendant  John  Chandler,  and  Josiah  Beeson 
purchased  and  paid  for,  with  their  own  means  and  prop- 
erty, the  real  estate  in  the  complaint  described ;  and  af- 
terward caused  to  be  erected  and  constructed  upon  the 
lot,  permanent  and  valuable  improvement  of  the  value 
of  two  thousand  dollars,  and  paid  therefor  with  their  own 
means ;  each  paying  one-half  of  the  purchase  money  sad 
cost  of  improvements. 

That  at  the  time  of  the  purchase  of  the  lot  and  making 
of  the  improvements  the  defendant  John  Chandler  wu 
and  is  insolvent. 

That  for  the  fraudulent  purpose  of  cheating,  hindering 
and  delaying  his  creditors  he  caused  the  deed  for  the  one- 
half  of  said  lot  to  be  taken  in  the  name  of  his  wife,  Eliza- 
beth Chandler,  and  for  a  like  fraudulent  purpose  and  de- 
sign caused  the  improvements  to  be  made  upon  the  lot  at 
his  own  expense.  That  said  Elizabeth  Chandler  paid  do 
part  of  the  consideration  for  the  lot,  and  no  part  of  the 
consideration  for  the  lot,  and  no  part  of  the  cost  of  tbe 
improvements  made  thereon,  but  accepted  said  convey- 
ance and  suffered  tbe  improvements  to  be  made  with  a 
full  knowledge  of  all  the  facts  and  of  the  fraudulent  in- 
tent of  her  husband. 

The  defendants  answered  the  complaint  by  a  general 
denial. 

A  trial  by  the  court  resulted  in  a  finding  and  judgment 
for  the  plaintiff  against  the  defendant  John  Chandler 
for  a  sum  of  money,  and  against  both  defendants  Betting 
aside  the  conveyance  of  the  real  estate  and  subjecting  the 
same  to  the  payment  of  the  judgment. 

The  defendants  separately  moved  the  court  for  a  new 
trial,  but  their  motions  were  overruled  and  judgment 
rendered  on  the  finding. 
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After  final    judgment  the  defendant    John 
fled  his  motion  as  follows : 

"  John  Chandler  moves  the  court  to  modify 
meat  of  the  court  heretofore  pronounced  and 
the  order  book  in  this  cause  in  the  following 
wit: 

"  To  insert  a  provision  in  said  judgment  th 
sale  of  the  undivided  half  of  lot  nine  mention 
1  judgment  in  pursuance  thereto,  this  defend 
Chandler  be  permitted  to  claim  and  hold  as  ex 
execution  three  hundred  dollars'  worth  of  p 
appraised  by  appraisers,  and  that  the  judgm 
court  in  this  cause  shall  not  prejudice  the  rig! 
Chandler  to  claim  said  exemption  of  three  hu 
lare  from  the  proceeds  of  a  sale  of  said  half  c 
mentioned  in  the  judgment." 

This  motion  was  overruled  and  excepted  to  1 
fendant  John  Chandler. 

The  errors  assigned  call  in  question  the  ove 
the  motion  for  a  new  trial,  and  to  modify  the 
The  only  questions  discussed  by  counsel  re 
sufficiency  of  the  evidence  to  sustain  the  judg 
the  refusal  of  the  court  to  modify  the  judgmen 
Counsel  in  their  brief  state  that  there  was 
dance  to  establish  the  insolvency  of  John  Chan 
time  the  deed  was  made  and  improvements  pi; 
the  lot,  and  that  he  had  the  property  convey 
wife  to  prevent  its  sale  upon  execution.  Th 
there  was  such  evidence  renders  it  unnecessat 
eider  the  evidence  given  by  the  defendants  1 
show  that  this  property  was  conveyed  to  Mrs. 
to  repay  her  for  an  indebtedness  due  her  from 
band  on  account  of  previous  transactions  betw 
"We  must  presume  that  the  court  fully  consi 
with  the  other  evidence  and  rendered  a  finding 
Voi*  IS2.— 23 
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meat  upon  the  weight  of  the  evidence  as-it  was  disclosed 
to  him  upon  the  trial. 

The  evidence  shows  that  John  Chandler  and  Josiah 
Beeson  were  partners,  and  that  the  property  and  its  im- 
provements were  paid  for  out  of  the  store  belonging  to  the 
firm,  with  the  exception  of  Borne  lumber  from  a  saw  mill 
formerly  owned  by  Chandler.  The  appellants  claim  that 
inasmuch  as  the  appellee  was  the  individual  creditor  of 
Chandler,and  the  firm  property  was  not  subject  to  the  in- 
dividual debts  of  the  partners  until  the  partnership  debts 
were  paid  and  accounts  adjusted,  the  appellee  was  not  in- 
jured by  the  conveyance  to  Mrs.  Chandler,  especially  »» 
the  firm  of  Chandler  and  Beeson  was  insolvent. 

When  payments  were  made  out  of  the  firm  property 
and  funds,  upon  the  purchase  or  improvement  of  real 
estate,  not  purchased  or  used  for  partnership  purposes, 
aod  title  taken  in  the  names  of  the  individual  partners,or 
of  others  on  their  account,  the  sums  bo  paid  were,  by  the 
act  of  payment, withdrawn  from  the  firm  assets  and  as  be- 
tween them  and  the  firm  became  the  individual  property 
of  the  partners  or  the  grantee. 

What  the  rights  of  the  firm  creditors  would  have  been 
if  they  had  been  parties  to  the  suit,  we  are  not  called  upon 
to  determine. 

In  oar  opinion  the  court  did  not  err  in  overruling  the 
motion  of  the  appellant  John  Chandler  to  modify  the 
judgment  so  as  to  give  him  $300  out  of  the  proceeds  of 
the  sale  of  the  half  lot. 

No  issue  upon  this  subject  had  been  tendered  or  joined 
by  the  parties.  No  evidence  had  been  introduced  upon 
the  subject  at  the  trial  and  we  fail  to  find  proof  of  the 
necessary  fact  that  Chandler  was  a  resident  householder, 
except  such  as  arises  as  a  mere  inference  from  other  facts 
proven. 

The  court  having  fouud  that  the  conveyance  was  fraud- 
ulent the  appellant  John  Chandler  could  not  claim  the 
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property  so  fraudulently  conveyed,  or  any  part  of  it,  as  an 
exemption.  Mandlove  v.  Burton,  1  Ind.  39;  Holman  v. 
Martin,  12  Ind.  553 ;  Jones  v.  Deport,  123  Ind.  594. 

"We  find  no  error  in  the  record. 

Judgment  affirmed. 

Filed  Oct  11, 1892. 
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Thistlewaite  et  al.  v.  Thistlewaite  et  al. 

Evidence.  —  Advancements. — Declarations  of  Decedent — Sea  Gesto.— Ar> 
tUion. — In  an  action  for  partition  where  pleadings  were  filed  which  pre- 
sented the  question  for  decision  whether  some  of  the  heirs  of  the  dece- 
dent had  not  received  property  from  him  as  an  advancement,  declara- 
tions of  the  deceased,  made  several  years  after  the  transaction,  as  to  the 
terms  upon  which  the  money  and  property  were  turned  over  to  his*  chil- 
dren were  too  remote  in  point  of  time  to  be  admitted  in  evidence  as  part 
of  the  res  gestm. 

Samk. — Declarations  Against  Interest  of  Party  Makings-Such  declarations  were 
not  admissible  in  evidence  either  upon  the  ground  that  they  were  decla- 
rations against  the  interest  of  the  party  by  whom  they  were  made,  inas- 
much as  so  far  as  the  interest  of  the  decedent  was  concerned  it  was  im- 
material whether  the  transfer  of  the  money  and  property  was  by  way  of 
gift  or  advancement. 

Same. — Exclusion  of  Period  of  Remoteness. — Evidence  that  the  decedent  had 
purchased  the  land  in  controversy  with  money  received  from  his  first 
wife,  the  mother  of  the  heirs,  was  properly  excluded  in  view  of  the  re- 
moteness as  to  time,  and  its  indirection  as  to  the  main  question. 

Same. — OonversaHon  with  Decedent. — Party  Testifying  Against  Herself. — Rem- 
edy of  Other  Parties. — A  party  to  an  action  being  competent  to  testify 
against  herself,  although  her  testimony  embraced  conversations  with  a 
person  since  deceased,  the  other  parties  to  the  action  can  not  complain 
'when  they  failed  to  ask,  as  was  their  right  to  do,  to  have  a  specific  and 
clear  instruction  directing  the  jury  that  such  testimony  was  not  com- 
petent against  them. 

From  the  Hamilton  Circuit  Court. 
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71  J.  Kane  and  T.  P.  Davis,  for  appellants. 
M.  Bristow,  A.  BovXder,  JR.  B.  Stephenson,  and  W.  & 
Fertig,  for  appellees. 

Elliott,  J. — The  complaint  in  this  case  seeks  the  par- 
tition of  lands  of  which  John  Thistlewaite  died  the  owner. 
Such  pleadings  were  filed  as  presented  for  decision  the 
question  whether  some  of  the  heirs  of  the  deceased  had 
not  respectively  received  property  as  an  advancement, 
and  it  was  decided  that  they  had  so  received  property. 
The  questions  argued  by  counsel  are  presented  by  a  mo- 
tion for  a  new  trial,  and  these  questions  we  shall  consider 
and  decide  in  the  order  in  which  they  logically  arise. 

The  appellants  made  various  offers  to  prove  the  decla- 
rations of  John  Thistlewaite  as  to  the  terms  upon  which 
the  money  and  property  was  turned  over  to  his  children, 
but  the  court  excluded  the  offered  evidence.    The  evi- 
denqe  offered  is  of  the  same  general  character,  and  was, 
in  substance,  that  John  Thistlewaite  declared  that  the 
property  was  made  over  to  the  respective  recipients  as  an 
absolute  gift,  and  not  as  an  advancement.    The  offered 
declarations  were  made  several  years  after  the  transac- 
tions, and  were  not,  in  any  sense,  part  of  the  acts.    They 
were  too  remote  in  point  of  time  to  be  considered  as  of 
the  res  gestce,  and  they  were,  therefore,  not  competent 
upon  that  ground.    Nor  do  we  think  they  are  competent 
upon  the  ground  that  they  were  declarations  against  the 
interest  of  the  party  by  whom  they  were  made,  inaeninch 
as  so  far  as  his  interest  was  concerned  it  was  immaterial 
whether  the  transfer  of  the  money  and  property  was  by 
way  of  a  gift  or  advancement.     We  think  the  question 
under  consideration  must  be  regarded  as  settled   by  w*e 
decision  in  the  case  of  Harness  v.  Harness,  49  Ind.  384. 

In  the  case  referred  to  the  earlier  cases  of  WocfaT/  v' 
Woolery,  29  Ind.  249,  and  Handyn  v.  Nestrit,  87  Ind.  284, 
were  expressly  overruled  in  so  far  as  they  were  opp°se(^ 
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deed,  inclined  to  the  opinion  that  as  the  presumption  is 

that  the  transfers  by  the  ancestor  were  advancements,  an; 

other  conclusion  than  that  reached  by  the  jury  would 

have  been  radically  wrong. 

Judgment  affirmed. 
Filed  Oct  79 1892 
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l4J  *&*  FRAUDULENT  Conveyance.— Volunteer.— Fraudulent  Intent  of  Qrantor*— 

Notice  of  to  Qrantee  Unnecessary. — It  is  not  necessary  for  the  purpose  of 
setting  aside  a  fraudulent  conveyance  to  a  volunteer,  who  paid  no  con- 
sideration, to  allege  and  prove  notice  to  the  grantee  of  the  fraudulent 
intent  of  the  grantor. 
Sams. — Complaint. — Averment  of  Grantor**  Insolvency.— Sufficiency  of.— The 
averment  in  the  complaint  that  the  grantor  did  not  have  at  the  time  of 
the  conveyance,  nor  has  he  had  since,  or  at  the  time  of  the  commence- 
ment of  the  action,  sufficient-  property  subject  to  execution  to  pay  hi* 
debts,  is  a  sufficient  allegation  as  to  his  insolvency  during  that  time. 

From  the  White  Circuit  Court. 

JB.  Gregory, Beck  and  W.  B.  Austin,  for  appeVLaute. 

E.  B.  Sellers  and  W.  E.  Uhl,  for  appellee.      • 

Olds,  J. — The  appellee  brought  this  action  against  *he  ap- 
pellants on  an  account  against  Noble  J.  York,  for  money  bad 
and  received,  and  to  set  aside  a  conveyance  of  real  estate 
from  Noble  J.  to  Emma  M.  York,  the  conveyance  being 
made  to  the  said  Emma  M.  the  day  before  she  and  ber  co- 
appellant  were  married,  and  to  her  by  her  maiden  name  of 
Harding. 

Issues  were  joined  by  a  joint  answer  of  the  appellants  m 
three  paragraphs : 

First.   General  denial. 
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Second.   Payment;  and, 

Third.  Accord  and  satisfaction,  and  by  a  reply  in  denial 
of  the  affirmative  answers. 

There  was  a  trial  by  the  court,  resulting  in  a  finding  in 
favor  of  the  appellee  for  the  sum  of  four  hundred  and  eighty 
dollars,  and  that  the  conveyance  was  fraudulent  and  void, 
and  judgment  was  rendered  in  accordance  with  the  finding. 

Appellants  filed  a  motion  for  a  new  trial,  which  was  over- 
ruled. There  was  also  a  demurrer  filed  to  the  complaint  and 
overruled,and  exceptions  reserved;  also,  a  motion  in  arrest  of 
judgment  was  made  and  overruled,  and  exceptions  reserved. 

Errors  are  assigned  on  the  rulings  of  the  court  in  overrul- 
ing the  demurrer,  motion  for  a  new  trial,  and  in  arrest  of 
judgment,  and  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

It  is  first  contended  that  the  complaint  is  insufficient,  for 
the  reason  that  it  does  not  allege  knowledge  on  the  part  of 
the  grantee  in  the  deed  to  appellant  Emma  M.  York,  of  the 
fraudulent  intent  of  the  grantor,  Noble  J.  York,  to  defraud 
his  creditors,  and  that  it  fails  to  allege  the  insolvency  of  the 
grantor  at  the  time  of  the  conveyance,  and  from  that  time 
until  the  commencement  of  the  action.  The  complaint  alleges 
that  there  was  no  consideration  for  the  conveyance.  It  is 
the  settled  law  of  this  State  that  it  is  not  necessary,  for  the 
purpose  of  setting  aside  a  fraudulent  conveyance  to  a  vol- 
unteer who  paid  no  consideration,  to  allege  and  prove  notice 
to  the  grantee  of  the  fraudulent  intent  of  the  grantor.  A 
fraudulent  conveyance,  where  the  grantee  paid  no  consider- 
ation, may  be  set  aside,  although  the  grantee  had  no  notice 
of  the  fraudulent  intent  of  the  grantor.  BarUey  v.  Tappy 
87  Ind.  25 ;  Spavlding  v.  Blythe,  73  Ind.  93. 

The  other  alleged  defect  in  the  complaint  does  not  exist. 
The  complaint  does  allege  that  the  grantor  did  not  have  at 
the  time  of  the  conveyance,  nor  has  he  had  since,  or  at  the 
time  of  the  oommencement  of  the  suit,  sufficient  property 
subject  to  execution  to  pay  his  debts.     These  allegations  are 
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sufficient.  Hogan  v.  Robinson,  94  Ind.  138 ;  JVbifo  v.  22tMt, 
72  Ind.  12. 

The  question  presented  on  the  motion  for  a  new  trial  re- 
lates to  the  sufficiency  of  the  evidence  to  support  the  find- 
ing. It  is  insisted  that  the  answer  of  accord  and  satisfaction 
is  proven  by  undisputed  evidence ;  also,  that  the  undisputed 
evidence  shows  that  the  grantee  paid  a  valuable  consideration 
for  the  real  estate. 

With  this  theory  of  counsel  we  can  not  agree.  There  was 
evidence  clearly  tending  to  support  the  finding  of  the  court. 
The  amount  of  money  originally  received  by  Noble  J.  York 
from  the  appellee  was  in  dispute.  From  this  evidence  the 
court  may  have  very  properly  found  that  York  received  a 
much  larger  amount  than  he  admitted  having  received  and 
sought  to  account  for.  There  was  evidence  tending  to  es- 
tablish the  fact  that  the  grantee,  Emma  M.  York,  had  no 
money  with  which  she  could  have  paid  the  sum  claimed.  It 
was  for  the  court  trying  the  cause  to  determine  the  weight  to. 
be  given  to  the  evidence. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Oct.  11, 1892. 
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Insurance. — Action  on  Policy. — Condition  Against  Other  Insurance.— An- 
moer. — Pleading  Additional  Insurance, — Sufficiency  of. — In  an  action  to  re- 
cover on  a  policy  of  fire  insurance  containing  a  condition  avoiding  it 
if  the  insured  should  obtain  other  insurance  without  the  consent  of 
the  company,  when  a  copy  of  the  policy  is  filed  with  the  complaint,  a 
special  answer  in  confession  and  avoidance  averring  a  violation  of  such 
condition  is  not  demurrable  because  a  copy  of  the  policy  is  not  filed 
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with  the  answer.  It  was  not  necessary  either  to  allege  in  each  answer 
that  the  additional  insurance  Iras  in  force  when  the  lose  occurred.  If 
the  policy  in  suit  was  avoided  by  the  additional  insurance,  it  was 
avoided  when  the  additional  policy  was  taken,  and  it  is  immaterial 
whether  the  new  policy  was  still  in  force  when  the  loss  occurred  or  not. 
Samk. — Reply  Averring  Additional  insurants  to  be  Invalid. — To  an  answer 
pleading  a  violation  of  the  stipulation  against  other  insurance,  a  reply 
was  bad  which  averred  that  the  second  policy  contained  a  provision  on 
that  subject  similar  to  the  one  in  the  policy  sued  on ;  that  when  it  was 
issued,  the  policy  sued  on  was  in  fall  force;  that  the  assured  did  not 
notify  the  second  insurer  of  the  existence  of  the  first  policy,  and  that 
that  company  never  at  any  time,  nor  in  any  manner,  consented  to  the 
additional  insurance. 
Same. — Charter  Prohibition  Against  Insuring  Property  Already  Insured. — The 
fact  that  the  charter  of  the  second  company  contained  a  provision  pro- 
hibiting it  from  insuring  property  already  insured,  and  declaring  poli- 
cies issned  in  violation  thereof  void,  did  not  render  the  first  policy 
effective.  The  presumption  is  that  the  party  procuring  the  second 
policy  did  so  with  the  intention  of  availing  himself  of  the  protection 
which  it  prima  facie  afforded  him. 
Sake.—  Waiter  of  Broken  Condition.—  What  Gon-tiiutcs.— Proof  of  Lou,  etc— 
A  forfeiture  of  an  insurance  policy,  by  reason  of  a  violation  of  one  of 
its  conditions  by  the  assured,  is  waived  by  the  company  when  in  the 
full  knowledge  of  the  facts  it  not  only  required  the  assured  to  make 
proofs  of  his  loss,  but  after  he  had  made  proofs  required  him  to  make 
additional  proofs,  and  to  furnish  plans  and  specifications  of  the  build- 
ings destroyed,  and  to  expend  money  in  travelling  and  other  expenses. 
SaMK. — Reply.  —  Pleading  Waiver. —  Sustaining  Demurrer  To.  —  When  not 
Harmless  Error, — It  was  not  harmless  error  to  sustain  a  demurrer  to  a 
reply  setting  up  such  a  waiver  of  the  forfeiture  by  the  company,  since 
neither  under  the  general  denial  contained  in  the  reply  nor  under  the 
allegation  in  the  complaint  that  the  insured  had  furnished  the  proofs 
of  loss  was  evidence  admissible  as  to  the  making  of  the  additional 
proofs  of  loss,  and  of  the  furnishing  of  plans  and  specifications  of  the 
building  destroyed,  and  of  the  traveling  and  other  expenses. 
SAME. — Adoption  of  Theory  by  (hart. — Presumption  that  it  will  be  Adheredto. — 
Effect  of  Presumption.— Where  the  trial  court,  by  sustaining  the  demurrer, 
held  that  such  facts  as  were  pleaded,  even  if  proven,  would  not  consti- 
tute a  waiver,  the  presumption  is  that  having  by  the  ruling  adopted 
such  a  theory  it  adhered  to  it  throughout  the  case,  and  admitted  no 
evidence,  and  made  no  finding  relative  to  such  alleged  facta.  It  will 
be  presumed,  also,  that  whatever  evidence,  if  any,  the  appellant  may 
have  had  in  support  of  this  paragraph  of  reply  it  was  not  offered,  and 
would,  therefore,  not  appear  in  the  record.  The  appellant  had  the 
right  to  assume  that  the  court  would  adhere  to  the  theory  indicated  by 
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its  ruling  in  sustaining  the  demurrer.  Under  this  state  of  facts  the 
Supreme  Court  will  not  look  to  the  finding  of  facts  by  the  court  and  to 
the  conclusions  of  law  for  assurance  that  there  was  no  waiver  of  the  for- 
feiture. 

From  the  Wayne  Circuit  Court. 

F.  M.  Finch,  /.  A.  Finch  and  T.  J.  Study,  for  appellant 
F.  Winter  and  J.  B.  Elam,  for  appellees. 

McBride,  C.  J. — This  was  a  suit  by  Replogle,  the  ap- 
pellant, to  recover  on  a  policy  of  fire  insurance  issued  by  the 
American  Insurance  Company,  and  re-insured  in  the  Home 
Insurance  Company. 

The  policy,  a  copy  of  which  was  filed  with  the  complaint, 
contained  the  following  provision : 

"  6.  It  is  further  provided  and  agreed  that  if  the  assured 
shall  have,  or  shall  hereafter  obtain,  any  other  insurance  on 
the  property  hereby  insured,  or  any  part  thereof,  without 
the  consent  of  the  secretary  of  this  company  written  there- 
on^  *******  this  policy  shall  be  void,  and  the  as- 
sured shall  not  be  entitled  to  recover  from  this  company 
any  loss  or  damage  which  may  occur  in  or  to  the  property 
hereby  insured,  or  any  part  or  portion  thereof." 

The  appellees  answered  in  four  paragraphs.  The  first  was 
a  general  denial,  while  the  remaining  three  were  based  upon 
allegations  that,  after  the  policy  was  issued,  and  before  the 
loss  occurred,  the  assured,  in  violation  of  the  condition  above 
stated,  without  the  knowledge  or  consent  of  the  appellees, 
procured  other  and  additional  insurance  on  the  same  prop- 
erty in  the  Ohio  Farmers'  Insurance  Company. 

The  sufficiency  of  the  special  answer  is  questioned  on  the 
ground  that  no  copy  of  the  policy  upon  which  the  suit  was 
brought  was  filed  with  them.  This  was  not  necessary.  As 
above  stated,  a  copy  of  it  was  filed  with  the  complaint.  The 
answers  were  in  confession  and  avoidance,  and  did  not  seek 
any  affirmative  relief.  They  necessarily  admit  the  truth  of 
all  material  and  well  pleaded  facts  in  the  complaint  and  the 
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correctness  of  all  exhibits  properly  filed  as  parts  of  it.  The 
ruling  of  the  circuit  court  was  right  for  this  and  other  rea- 
sons. It  is  also  contended  that  two  of  the  paragraphs  are 
bad  because  it  ia  not  averred  that  the  policy  in  the  Ohio 
Farmers'  Insurance  Company  was  in  force  when  the  loss  oc- 
curred. If  the  policy  in  suit  was  avoided  by  the  additional 
insurance,  it  was  avoided  when  the  additional  policy  was 
taken,  and  it  is  immaterial  whether  the  new  policy  was  still 
in  force  when  the  loss  occurred  or  not. 

The  appellant  filed  a  reply  in  four  paragraphs.  The  first 
is  a  general  denial.  The  second  alleges  in  substance  that  the 
policy  issued  by  the  Ohio  Farmers'  Insurance  Company  con- 
tained a  provision  relating  to  other  insurance  similar  to  that 
contained  in  the  policy  sued  on,  and  alleges  that  when  it 
was  issued  the  policy  sued  on  was  in  full  force ;  that  the  as- 
sured did  not  notify  the  Ohio  Farmers'  Insurance  Company 
of  its  existence,  and  that  that  company  never  at  any  time, 
nor  in  any  manner,  consented  to  the  additional  insurance. 
It  is  insisted  that  by  reason  of  these  facts  the  policy  issued 
by  the  Ohio  Farmers'  Insurance  Company  was  void,  and 
did  not  constitute  additional  insurance  so  as  to  avoid  the 
first  policy. 

This  is  the  second  appeal  of  this  case,  the  decision  ou  the 
first  appeal  being  reported  under  the  title,  American  Ins.  Co. 
v.  Replogh,  114  Ind.  1.  In  the  opinion  there  rendered  the 
sufficiency  of  this  paragraph  of  reply  was  fully  considered, 
the  late  Judge  Mitchell  announcing  the  opinion  for  the 
court.  Counsel  for  the  appellant  question  the  correctness 
of  the  conclusion  there  reached.  It  would  be  sufficient  to 
say  that,  right  or  wrong,  it  is  the  law  of  the  case  and  must 
stand.  We  will,  however,  add,  that  that  opinion  has  our 
unqualified  approval.  "We  regard  it  as  a  fair  and  correct 
exposition  of  the  law.  The  fourth  paragraph  of  reply  al- 
leges, in  substance,  that  the  Ohio  Farmers'  Insurance  Com- 
pany is  a  mutual  company ;  that  the  assured  became  a  mem- 
ber of  the  company  by  taking  a  policy,  and  that  the  charter 
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of  the  company  contained  a  provision  relating  to  additional 
insurance  substantially  like  that  contained  in  the  policy.  The 
argument  is,  in  substance,  that  as  the  charter  forbids  such 
insurance,  and  declares  policies  issued  in  violation  thereof 
void,  the  policy  was  absolutely  void  for  want  of  power  in  the 
company  to  issue  it,  and,  therefore,  constituted  no  additional 
insurance.  It  is  undoubtedly  true,  that  the  charter  of  the 
company  entered  into  and  formed  a  part  of  the  policy.  As* 
suming  that  the  policy  issued  by  the  Ohio  Farmers'  Insur- 
ance Company  was  void  by  reason  of  the  pre-existing  policy, 
yet,  in  a  suit  upon  that  policy,  its  invalidity  could  only  be 
shown  by  the  proof  of  extrinsic  facts.  There  was  nothing 
upon  the  face  of  the  policy,  or  in  the  terms  of  the  charter, 
to  indicate  the  existence  of  the  additional  fact  necessary  to 
avoid  it.  It  must  be  presumed  that  the  party  procuring  it 
did  so  with  the  intention  of  availing  himself  of  the  protec- 
tion which  it  prima  facie  afforded  him. 

We  quote,  as  apropos,  the  language  of  Judge  Mitchell  in 
American  Ins.  Co.  v.  Beplogle,  supra. 

uThe  primary  purpose  of  inserting  conditions  against 
other  insurance  is  to  protect  the  company  from  the  hazard 
of  over  insurance.  The  condition  implies  that  the  insurance 
company  will  decline  the  obligation  of  insurer  whenever  the 
relations  of  the  owner  to  the  property  are  such  that  he  would 
be  benefited  by,  and  might,  therefore,  have  a  motive  for,  its 
destruction.  Consequently,  it  aims  to  secure  the  continued 
vigilance  and  co-operation  of  the  owner  in  preserving  the 
property,  and  to  compel  him  to  maintain  such  an  interest  in, 
and  relation  to,the  property  as  to  have  no  motive  for  the  relaxa- 
tion of  his  care  over  it.  *  *  Whenever, therefore,  the  property 
owner,  in  violation  of  a  condition  such  as  that  in  question, 
applies  for  and  obtains  a  second  policy,  valid  upon  its  face, 
with  the  intent  and  purpose  to  carry  the  second  policy  as 
valid  insurance,  without  giving  notice  thereof,  he  has.  there- 
by defeated  the  whole  policy  and  purpose  of  the  condition, 
and  has  done  that  which  constitutes  a  complete  defence  to  an 
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action  on  the  first  policy.  As  was  in  effect  said  in 
Georgia  Some  Int.  Co.,  42  Ga.  456 :  If  the  prope 
think*  the  second  policy  is  good,  and  intends  it  to  be 
danger  of  burning  is  the  same  as  if  it  really  were  j 

In  our  opinion  the  fourth  paragraph  is  no  bettei 
second. 

The  third  paragraph  of  reply  is  as  follows ; 

"  For  further  reply  to  the  second,  third  and  fot 
graphs  of  answer  herein  the  plaintiff  says  that  aftt 
struction  by  fire  of  the  property  mentioned  in  the  ■ 
herein,  the  defendants,  with  a  full  knowledge  of  al 
set  out  in  said  paragraph  of  answer,  required  plait 
notice  by  him  to  them  of  Baid  destruction  of  said 
by  fire,  to  make  due  and  full  proofs  of  said  destr 
fire  of  said  property,  and  of  his  loss  thereby,  and 
him,  after  he  had  made  said  proofs,  which  he  dee; 
cient,  to  make  out  additional  proofs  of  said  destr 
said  property  by  fire,  and  required  him  to  furnish 
specifications  of  the  buildings  so  destroyed,  and 
him  to  go  from  his  home  in  Wayne  county,  Indiat 
dianapolis,  Indiana,  and  learn  what  additional  pi 
required,  all  of  which  the  plaintiff  did  at  great  e: 
him  in  money  expended,  and  in  time  devoted  to  mi 
proofs  and  said  additional  proofs,  in  making  and 
said  plans  and  specifications,  and  in  going  to  said  ci 
dianapolis,  all  at  an  expense  in  money  and  time  of 
lars  ($60).  And  plaintiff  says  that  during  all 
defendant,  though  fully  advised,  and  knowing  all 
ters  set  up  in  said  paragraphs  of  answer,  did  i 
plaintiff  that  any  objection  would  be  made  by  defe 
the  payment  of  the  sum  secured  by  said  policy  of 
on  account  of  any  of  the  matters  set  forth  in  said  ] 
of  defendant's  answer.  Wherefore  plaintiff  allege: 
of  said  defenses  to  this  action,  and  avers  that  the  d 
are,  or  onght  to  be,  estopped  to  defend  against  tb 
.account  of  any  of  said  matters.     Wherefore,"  etc. 
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An  insurance  company  may,  unquestionably,  waive  the 
right  to  avoid  a  policy  for  a  breach  of  some  of  its  condi- 
tions. Any  act  done  after  notice  of  the  breach  of  conditions, 
which  recognizes  the  validity  of  the  policy,  is  a  waiver  of 
the  right  to  avoid  for  that  reason.  Titus  v.  Glens  Falls  Ins. 
Co.,  81  N.  Y.  410 ;  Cannon  v.  Home,  etc.,  Ins.  Co.,  53  Wis. 
685;  Qansv.St.  Paul  Fire,  etc.,  Ins.Co.,  43  Wis.  108;  Schreiber 
v.  German  American,  etc.,  Ins.  Co.,  43  Minn.  367 ;  Phoenix  Ins. 
Co.  v.  Lansing,  15  Neb.  494;  Webster  v.  Phoenix  Ins.  Co., 
36  Wis.  67 ;  Insurance  Co.  v.  Norton,  96  U.  S.  234 ;  Prentice 
v.  Knickerbocker  Life  Ins.  Co.,  77  N.  Y.  483;  Brink  v. 
Hanover  Ins.  Co.,  80  N.  Y:  108  ;  Osterloh  v.  New  Denmark, 
etc.,  Ins.  Co.,  60  Wis.  126 ;  Vide  v.  Germania  Ins.  Co.,  26 
Iowa,  9. 

In  the  case  of  Titus  v.  Glens  Falls  Ins.  Co.,  supra,  the 
court  says  :  "  When  there  has  been  a  breach  of  a  condition 
contained  in  an  insurance  policy,  the  insurance  company 
may  or  may  not  take  advantage  of  such  breach  and  claim  a 
forfeiture.  It  may,  consulting  its  own  interest,  choose  to 
waive  the  forfeiture,  and  this  it  may  do  by  express  language 
to  that  effect,  or  by  acts  from  which  an  intention  to  waive 
may  be  inferred,  or  from  which  a  waiver  follows  as  a  legal 
result.  A  waiver  can  not  be  inferred  from  its  mere  silence. 
It  is  not  obliged  to  do  or  say  anything  to  make  the  forfeiture 
effectual.  It  may  wait  until  claim  is  made  under  the  policy, 
and  then,  in  denial  thereof,  or  in  defence  of  a  suit  com- 
menced therefor,  allege  the  forfeiture.  But  it  may  be  asserted 
broadly  that  if,  in  any  negotiations  or  transactions  with  the 
insured,  after  knowledge  of  the  forfeiture,  it  recognizes  the 
continued  validity  of  the  policy,  or  does  acts  based  thereon, 
or  requires  the  insured  by  virtue  thereof  to  do  some  act  or 
incur  some  trouble  or  expense,  the  forfeiture  is  as  matter  of 
law  waived  ;  and  it  is  now  settled  in  this  court,  after  some 
difference  of  opinion,  that  such  a  waiver  need  not  be  based 
upon  any  new  agreement  or  an  estoppel." 

In  Cannon  v.  Home,  etc.,  Ins.Co.,  supra,  the  Supreme  Court 
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of  Wisconsin  says:  "The  proposition  upon  which  counsel 
rely  is  this  :  that  a  party  can  not  occupy  inconsistent  grounds 
or  positions ;  that  one  who  relies  upon  the  forfeiture  of  a  con- 
tract can  not,  at  the  same  time,  treat  the  contract  as  an  ex- 
isting, valid  one,  nor  call  upon  the  other  party  to  the  con- 
tract to  do  anything  required  by  it ;  or,  to  apply  the  propo- 
sition to  the  precise  facts  in  the  case,  that,  as  the  defendant, 
in  its  correspondence  with  the  attorneys  of  the  plaintiff,  after 
full  knowledge  of  the  forfeiture,  saw  fit  to  call  for  additional 
proofs  of  loss,  recognizing  by  this  act  the  continued  validity 
of  the  policy,  it  could  not,  after  the  plaintiff  had  gone  to  the 
expense  and  trouble  of  furnishing  these  proofs,  change  its 
ground,  and  claim  that  the  policy  was  no  longer  in  force. 
We  think  this  position  is  sound  in  law  and  amply  sustained 
by  the  doctrine  of  the  adjudged  cases." 

To  the  same  effect,  and  equally  emphatic,  is  the  ease  of 
Oans  v.  St.  Paul  Fire,  etc.,  Ins.  Co.,  supra. 

The  proposition  above  quoted  from  Titu*  v.  Glens  Falls 
Int.  Co.,  supra,  was  approved  by  this  court  in  Phenix  Ins.  Co. 
v.  Tondinson,  125  Ind.  84  (93). 

If  these  cases  decide  the  law  correctly  (and  we  think  they 
do),  the  reply  before  us  is  good.  It  is  expressly  averred 
that  the  appellee,  with  full  knowledge  of  the  facta,  not  only 
required  the  appellant  to  make  proofs  of  his  loss,  bnt,  after 
he  had  made  proofs,  required  him  to  make  additional  proofs, 
and  to  furnish  plans  and  specifications  of  the  buildings  de- 
stroyed, and  to  go  from  his  home  in  Wayne  county  to  In- 
dianapolis, at  an  expense  of  fifty  dollars. 

Appellees  insist,  however,  that  conceding  the  reply  to  be 
good,  and  that  the  court  erred  in  sustaining  a  demurrer  to  it, 
the  error  was  harmless,  for  the  reason  that  evidence  of  the 
facts  averred  was  admissible  under  the  allegations  of  the 
complaint  that  the  appellant  had  furnished  the  proofs  of  loss 
required  by  the  policy,  and  had  kept  and  performed  all  con- 
ditions, etc  And  that  it  was  also  admissible  under  the 
general  denial.     Evidence  was  not  only  admissible  under 
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the  averments  of  the  complaint  that  the  assured  had  made 
the  proofs  required  by  the  policy,  but  was  necessary  to  jus- 
tify  a  recovery.  The  averments  of  this  reply,  however,  are 
that  the  assured  not  only  made  the  proofs  required,  but  was 
required  to  and  did  make  additional  proofs,  and  was  required 
to  furnish  plant  and  specifications  of  the  buildings  destroyed. 
By  the  terms  of  the  policy  the  assured  could  only  be  re- 
quired to  furnish  plans  and  specifications  in  case  the  com- 
pany elected  to  rebuild  the  destroyed  buildings.  Such  an 
election  of  necessity  affirms  the  validity  of  the  policy.  Evi- 
dence of  such  requirements  was  not  admissible,  either  under 
the  averments  of  the  complaint  or  of  the  reply  of  general 
denial.     So,  also,  of  the  requirement  to  visit  Indianapolis. 

Counsel  also  ask  us  to  look  to  the  finding  of  facts  by  the 
court,  and  to  the  conclusions  of  law,  for  assurance  that  there 
was  no  waiver  of  the  forfeiture. 

The  question  as  presented  to  us  is  one  of  pleading  alone. 
Did  the  court  err  in  sustaining  a  demurrer  to  this  paragraph 
of  reply  ?  We  can  get  no  aid  in  the  determination  of  this  ques- 
tion from  the  finding,  or  from  an  examination  of  the  evidence. 
The  court  by  its  ruling  on  the  demurrer  held  that  such  facts 
as  were  pleaded,  even  if  proven,  would  not  constitute  a 
waiver.  The  presumption  is  that  the  court,  having  by  this 
ruling  adopted  such  theory,  adhered  to  it  throughout  the 
case,  and  admitted  no  evidence,  and  made  no  finding  relative 
to  such  alleged  facts.  Elliott  App.  Proa,  section  591,  and 
authorities  cited.  It  will  be  presumed,  also,  that  whatever 
evidence,  if  any,  the  appellant  may  have  had  in  support  of 
this  paragraph  of  reply,  was  not  offered,  and  would,  there- 
fore, not  appear  in  any  manner  in  the  record. 

It  was  the  right  of  the  appellant  to  assume  that  the  court 
would  adhere  to  the  theory  indicated  by  its  ruling  in  sus- 
taining the  demurrer,  and  he  was  not  required  to,  and  pre- 
sumptively would  not,  offer  any  testimony  relating  to  the 
questions  covered  by  such  ruling.  We  must  presume  that 
the  cause  was  tried  and  decided  upon  that  theory.     The 
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theory  being  erroneous,  and  relating  to  a  vital  and  control 
ing  question,  its  effect  being  to  exclude  such  question  ei 
tirely  from  the  record,  we  can  not,  from  an  examination  c 
the  entire  record,  say  that  a  just  conclusion  was  reached. 

The  judgment  is,  therefore,  reversed,  with  costs. 

Filed  Oct.  8, 1892. 


No.  15,906. 
HUTCHINGS  ET  AL.  V.  Hat. 

Pa*cwici5. — Appeal  U<  Supreme  Court. — Amended  Reading. — Omitted  fn 
Record. — Demurrer  to  Complaint  as  a  Whole. — Where  a  Complaint  hi  fit 
Id  two  paragraphs,  and  afterwards-  the  second  paragraph  waa  amende 
and  the  record  contains  said  paragraph  as  originally  filed  bat  not 
amended,  a  judgment  overruling  a  demurrer,  which  alleged  that  I 
com  plaint  failed  to  state  a  good  cause  of  action  will  not  be  revere 
even  if  the  first  paragraph  of  the  complaint  wae  bad,  as  nuch  an  t 
aignment  of  error  can  only  be  made  against  the  complaint  as  a  who! 

Same. — Evidence — The  amended  paragraph  of  complaint  not  being  in  t 
record,  a  question  relating  to  the  evidence  sought  to  be  presented  1 
the  motion  for  a  new  trial  can  not  be  considered. 

From  the  Floyd  Circuit  Court. 
J.  K.  Marsh,  for  appellants. 
M.  Z.  Hammond,  for  appellee. 

Olds,  J. — The  record  in  this  case  is  not  such  as  to  pr 
sent  for  our  decision  the  questions  discussed  by  counsel  f 
the  appellant.  Errors  are  assigned  and  discussed  on  t) 
rulings  of  the  court  in  overruling  the  demurrers  to  tl 
first  and  second  paragraphs  of  complaint,  and  that  neith 
of  said  paragraphs  states  facts  sufficient  to  constitute  a  cau 
of  action ;  also  on  the  ruling  of  the  court  in  overruling  tl 
appellants'  motion  for  a  new  trial.  There  appear  in  the  re 
ord  copies  of  two  paragraphs  of  complaint,  the  first  filed  at 
Vol.  132.— 24 
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a  demurrer  addressed  to  it ;  afterwards  a  second  filed,  and 
without  a  ruling  on  the  demurrer  to  the  first,  an  answer  in 
denial  is  filed  to  both  paragraphs.  The  record  further  shows 
that  afterwards  by  leave  of  the  court  the  appellee  amended  his 
second  paragraph  of  the  complaint  by  interlineations,  and  a 
demurrer  was  filed  to  it  and  a  ruling  overruling  the  de- 
murrers is  thus  shown,  and  answers  are  filed  to  the  second 
paragraph  of  the  complaint,  a  reply  in  denial  filed  to  the 
second  paragraph  of  the  answer,  and  a  trial  is  had,  a  mo- 
tion for  a  new  trial  is  filed  by  appellants  and  overruled. 

The-  record  does  not  purport  to  set  but  the  second  para- 
graph of  the  complaint  as  amended,  but  it  purports  to  set  oat 
the  paragraph  as  originally  filed ;  but  it  is  nowhere  shown 
that  the  paragraph  as  copied  into  the  record  contains  the 
matter  inserted  into  such  paragraph  by  interlineations,  and 
on  the  contrary,  as  appears  by  the  record,  the  paragraph  as 
inserted  in  the  record  is  the  paragraph  as  originally  filed  and 
not  as  amended.    As  the  record  is,  no  question  is  presented. 

The  first  paragraph  of  the  complaint  is  to  quiet  title.  It 
is  apparent  that  the  judgment  is  not  upon  the  first  para- 
graph, but  upon  a  paragraph  for  specific  performance  of  con- 
tract. 

The  second  paragraph  of  complaint  not  being  in  the  rec- 
ord, the  judgment  must  stand,  even  if  the  first  paragraph  is 
bad.  An  assignment  of  error  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  can  only 
be  made  against  the  complaint  as  a  whole.  Louisville,  etc-* 
R.  W.  Go.  v.  Peck,  99  Ind.  68 ;  Elliott's  Appellate  Proced- 
ure, section  474. 

The  second  paragraph  of  the  complaint  as  amended  not 
being  in  the  record  we  can  not  consider  the  question  dis- 
cussed relating  to  the  evidence  sought  to  be  presented  by  the 
motion  for  a  new  trial. 

Judgment  affirmed,  with  costs. 

Fifed  October  8, 1602. 


MAY  TERM,  1892. 


371 


The  State,  «z  ret  McPherson,  «.  Beckner  «t  at 


f 


No.  14,674. 

The  State,  ex  rel.  McPherson,  v.  Beckner  et  al. 

Replevin. —  Unlawful  Levy  by  Constable. — Resistance  by  Householder. — Tres- 
pass.— Where  a  constable,  who  had  a  writ  of  replevin  for  a  sewing  ma- 
chine, went  to  the  dwelling-house  of  a  third  person  with  whom 
the  defendant  in  replevin  was  living,  and  stated  to  the  householder  that 
he  had  a  writ  for  the  machine  of  Mrs.  8.,  and  the  same  was  pointed  out 
to  him,  but  he  went  away,  without  taking  possession  of  it,  and  he  re- 
turned in  the  afternoon  of  the  same  day  and  forced  open  the  outer  door 
of  the  house,  which  the  householder  had  partly  opened,  but  which  she 
was  endeavoring  to  close  when  she  ascertained  who  he  was,  the  constable 
was  guilty  of  a  trespass,  which  rendered  his  subsequent  acts  unlawful, 
and  justified  the  householder  in  resisting  by  force  his  further  progress 
in  serving  the  writ. 

Same. —  Unlawful  Acts  of  Constable.— Liability  of  Sureties  on  His  Bond. — The 
unlawful  conduct  of  the  constable  took  place  in  the  discharge  of  his  of- 
ficial duties,  and  not  while  he  was  acting  merely  by  color  of  his  office, 
and  the  sureties  on  his  bond  are  liable  for  injuries  sustained  by  the 
householder  in  attempting  to  prevent  him  from  serving  the  writ. 

Same. — Breaking  of  Outer  Door. —  What  will  not  Justify. — The  sewing  machine 
being  in  the  house  of  the  relatrix  without  fraud,  the  shifting  of  the 
machine  to  another  room  after  the  constable's  first  visit,  and  the  substi- 
tution of  another  machine  in  its  place,  would  not  in  any  manner  au- 
thorize the  officer  to  break  the  outer  door,  he  necessarily  being  in  ignor- 
ance of  the  change,  and  having  the  right  when  once  lawfully  admitted 
to  break  down  inner  doors  in  the  discharge  of  his  official  duties. 

LiEVY. —  What  Constitutes  a  Valid  Levy  Upon  Personal  Property. —  When  Outer 
Door  May  be  Broken. — To  constitute  a  valid  levy  upon  personal  property, 
the  act  of  taking  possession  must  be  of  such  a  character  as  would  make 
the  officer,  if  not  protected  by  the  process,  liable  for  trespass.  When 
possession  is  taken  in  obedience  to  a  writ,  and  in  its  partial  execution, 
the  officer  may,  upon  his  return  to  complete  his  levy,  if  necessary 
break  open  the  outer  door. 

From  the  Tippecanoe  Circuit  Court. 

T.  F.  Qaylord,  for  appellant. 
J.  M.  DreBBery  for  appellees. 

Miller,  J. — This  was  an  action  brought  by  the  relator 
against  a  constable  and  his  surety  on  his  official  bond*  The 
eause  was  tried  by  a  jury  and  a  special  verdict  returned. 
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Each  party  made  a  motion  for  a  judgment  upon  the  verdict. 
The  motion  of  the  appellant  was  overruled,  and  that  of  the 
appellees  was  sustained. 

The  only  questions  involved  in  this  appeal  relate  to  the 
ruling  upon  these  motions.    The  questions  presented  are : 

First.  Had  the  officer  authority  to  enter  the  residence  of 
the  relatrix  to  serve  the  civil  process  in  his  hands  under  the 
circumstances  disclosed  in  the  verdict  of  the  jury  ? 

Second.  If  no  such  authority  existed,  do  the  wrongs  and 
injuries  complained  of  afford  a  right  of  action  on  the  bond? 

The  faots  stated  in  the  verdict,  so  far  as  we  need  call  at* 
tention  thereto,  are  substantially  as  follows : 

The  relatrix  and  her  two  daughters  composed  a  family  of 
which  she  was  the  head,  and  occupied  as  a  residence  a  cer- 
tain dwelling  house  in  the  city  of  Lafayette.  Mrs.  Mattie 
C.  Smith,  one  of  the  daughters,  had  in  her  possession  in  said 
dwelling  a  sewing  machine.  On  the  8th  day  of  February, 
1883,  the  Howe  Sewing  Machine  Company  brought  an  ac- 
tion of  replevin  before  a  justice  of  the  peace  against  Mrs. 
Smith  for  the  possession  of  said  sewing  machine,  and  in  the 
forenoon  of  that  day  said  justice  issued  and  delivered  to  the 
appellee  Beckner,  as  constable,  a  writ  of  replevin  command- 
ing him  to  take  said  sewing  machine  and  to  deliver  the 
same  to  said  Howe  Sewing  Machine  Company.  Immedi- 
ately upon  receiving  said  writ  said  constable  called  at  the 
residence  of  the  relatrix  and  was  by  her  admitted  into  the 
same.  After  having  been  admitted  into  said  dwelling  house 
he  stated  to  the  relatrix  that  he  had  a  writ  of  replevin  for 
the  sewing  machine  of  said  Mattie  C.  Smith,  who,  although 
a  resident  of  said  dwelling-house,  was  temporarily  absent  on 
said  day ;  that  at  said  time  said  sewing  machine  was,  without 
fraud,  in  said  dwelling-house;  that  the  relatrix  pointed  oat 
to  him  the  sewing  machine  which  was  then  and  there  in  the 
northeast  corner  of  the  sitting  room ;  that  said  Beckner  did 
not  take  possession  of  said  sewing  machine,  but  went  away 
without  having  done  so ;  that  after  said  Beckner  went  away 
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from  the  dwelling-house  the  relatrix  U 
chine  and  put  the  same  in  a  bed-room  i 
room  on  the  west,  locked  the  door  of  th 
and  placed  a  sewing  machine  belongi 
Anna  in  the  place  where  the  sewing  ma 
C.  Smith  had  been  when  it  was  pointed 
in  the  morning. 

On  the  afternoon  of  the  same  day  I 
with  two  other  persons  whom  he  had  e 
to  execute  his  writ,  went  to  said  dwellii 
pose  of  executing  said  writ  by  taking  p< 
ing  machine,  and  with  the  intention  of 
the  same,  and  if  necessary  carrying  it 
said  Beckner,  upon  arriving  at  said  c 
the  door  bell  attached  to  the  front  and 
latrix,  upon  going  to  said  door,  opened 
said  Beckner,  upon  said  door  being  so 
oane  in,  and  the  relatrix  thereupon  t 
is  it?"  and  immediately,  and  befort 
bad  entered  or  partly  entered  said  dwell) 
by  leaning  and  pushing  against  the  sai 
same,  and  to  keep  said  Beckner  from  en 
that  said  Beckner  called  to  his  associati 
and  there,  with  the  purpose  and  object 
writ  as  constable  as  aforesaid,  by  obtain 
sewing  machine  therein  called  for,and  c 
the  power  and  direction  of  said  writ, 
force  on  said  outer  door  of  said  dwellii 
the  same  open  against  the  will  and  poi 
who  was  thereby  thrown  hack  on  a 
door  and  injured.  After  the  officer  hac 
into  the  dwelling,  he  proceeded  to  eseci 
his  writ,  the  relatrix  resisting  him  at 
the  struggle  the  relatrix  received  furthe 
tion  was  brought  to  recover  damages 
juries. 
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It  is  cobtended  by  counsel  for  the  appellant  that  in  view 
of  the  facts  disclosed  by  the  verdict  the  constable  was  acting 
virtute  officii,  not  merely  colore  officii.  With  this  contention 
we  are  in  accord.  The  constable  had  a  legal  process,  and 
his  sole  purpose  seems  to  have  been  the  execution  of  the 
command  which  it  carried  to  him.  There  is  some  conflict 
of  authority  as  to  whether  or  not  there  is  a  right  of  action 
on  the  bond  of  a  ministerial  officer  for  an  unlawful  act  done 
adore  officii.  Brandt  Sure.,  section  566 ;  Commonwealth  v. 
Cole,  46  Am.  Dec.  506,  and  notes.  But  when  the  officer  is 
acting  virtute  officii,  the  authorities  all  agree  that  a  suit  will 
lie' upon  his  bond.  In  Clancy  v.  Kenworthy,  74  Iowa,  740, 
the  sureties  on  the  bond  of  a  constable  were  held  liable  in 
an  action  for  a  breach  of  an  official  bond  caused  by  an  un- 
lawful arrest  made  by  the  officer.  In  Cash  v.  People,  etc.,  32 
111.  App.  250,  the  sureties  were  held  liable  for  an  unlawful 
assault  made  by  a  constable  in  making  an  arrest. 

It  necessarily  follows  that  if  the  constable  in  the  case  un- 
der consideration  was  guilty  of  unlawful  conduct  in  the  dis- 
charge of  his  official  duties,  to  the  injury  of  the  relatrix,  he 
and  his  surety  must  respond  in  damages,  and  the  trial  court 
was  in  error  in  rendering  judgment  for  the  appellee.  Upon 
the  other  hand,  if  what  the  constable  did  was  under  the  cir- 
cumstances justifiable,  then  the  court  did  not  err. 

The  writ  under  which  the  officer  was  acting  was  but  a 
civil  process,  and  did  not  authorize  him  to  force  the  outer 
door  of  a  dwelling.  2  Freeman  Ex.,  section  236 ;  8yn- 
dacier  v.  Brosse,  51  111.  357 ;  mote  to  McGee  v.  Oivan,  4 
Blackf.  16 ;  Curtis  v.  Hubbard,  1  Hill,  336;  Curtis  v.  Hub- 
bard,  4  Hill,  437. 

In  actions  of  replevin  a  sheriff  may,  under  our  statute, 
section  1271,  R.  S.  1881,  in  some  cases  cause  a  building  or 
enclosure  to  be  broken  open,  but  no  similar  statute  gives 
such  right  to  a  constable.  Except  as  modified  by  statute, 
the  common  law  principle  that  every  man's  house  is  to  be 
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treated  as  his  castle  and  kept  sacred  from  forcible  intrusion, 
prevails  in  this  State. 

The  verdict  informs  us  that  when  the  constable  went  to 
the  dwelling  house  of  the  relatrix  in  the  forenoon,  he  stated 
to  her  that  he  had  a  writ  of  replevin  for  the  sewing  ma- 
chine of  Mrs.  Smith,  and  the  same  was  pointed  out  to  him, 
but  that  he  did  not  take  possession  of  the  machine,  but  went 
away  without  having  done  so ;  also,  that  in  the  afternoon  he 
went  to  the  dwelling-house  with  his  assistants  "  for  the  pur- 
pose of  executing  his  said  writ  by  taking  possession  of  said 
sewing  machine/'  It  appears  that  all  he  did  in  the  forenoon 
was  to  ascertain  the  presence  of  the  sewing  machine  in  the 
dwelling-house  of  the  relatrix,  taking  no  steps  to  take  the 
same  into  his  own  possession.  Mrs.  Smith,  the  owner  of 
the  machine,  and  defendant  in  the  action,  not  being  present, 
could  not  have  waived  any  of  her  rights  of  possession. 

The  essential  part  of  a  writ  of  replevin  is  the  command 
to  seize  the  property ;  this,  therefore,  is  the  first  duty  of  an 
officer  on  receiving  such  a  writ.  Cobbey  Replevin,  sec- 
tion 633.     "  Service  on  the  property  means  actual  seizure. 

A  constructive  seizure  will  not  do."     Cobbey  Replevin  sec- 
tion 634. 

There  is  much  similarity  between  taking  possession  of 
personal  property  under  a  writ  of  replevin  and  a  levy  on  the 
same  under  a  writ  of  execution.  In  order  to  constitute  a  levy 
npon  personal  property,  possession  must  be  taken,  a  mere 
paper  levy  will  not  in  general  be  sufficient.  Standard  Oil  Co. 
v.  Bretz,  98  Ind.  231 ;  Dawson  v.  Sparks,  77  Ind.  88 ;  Dwn- 
can's  Appeal,  37  Pa.  St.  500.  In  order  to  constitute  a  valid 
levy  upon  personal  property,  the  act  of  taking  possession 
must  be  of  such  a  character  as  would  make  the  officer,  if  not 
protected  by  the  process,  liable  for  trespass.  Portis  v.  Parker, 
S  Tex.  23;  Beekman  v.  Lansing,  3  Wend.  446;  Davidson  v. 
Waldron,  31   111.  120(133);  Murfree  Sheriffs,  section  523. 

It  seems  that  on  the  occasion  referred  to  the  officer  did 
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nothing  by  which  the  property  desoribed  in  his  writ  passed 
into  the  custody  of  the  law. 

We  think  it  clear  that  if  the  officer  had,  in  obedience  to 
his  writ  and  in  its  partial  execution,  taken  possession  of  the 
property,  he  might,  upon  his  return  to  complete  his  levy,  if 
necessary,  have  broken  open  the  outer  door.  Freeman  Ex., 
section  256. 

A  distinction  has  been  made  in  some  cases  between  the 
right  of  an  officer  to  break  the  outer  door  of  a  dwelling- 
house  in  the  service  of  an  ordinary  execution,  and  of  a  writ 
which  requires  him  to  take  possession  of  a  particular  thing, 
such  as  a  writ  of  replevin,  holding  that  in  the  latter  case  he 
may,  after  first  demanding  admittance,  break  down  the  outer , 
door.  Keith  v.  Johnson,  1  Dana,  604  (25  Am.  Dec.  167); 
Howe  v.  Oyer,  50  Hun,  559. 

In  the  latter  case  the  officer  was  proceeding  under  a  statute 
giving  him  extraordinary  powers  where  the  property  had  been 
concealed,  somewhat  similar  to  that  given  a  sheriff  by  our 
code  (section  1271),  and  is  therefore  not  in  point  here.  The  . 
writ  of  replevin  mentioned  in  Keith  v.  Johnson,  supra,  was 
such  as  issues  after  the  final  ownership  of  the  property  had 
been  determined  by  the  judgment  of  a  court,  and  the  owner 
of  the  dwelling  been  commanded  to  surrender  the  same  to 
the  true  owner.  The  case  is  not  an  authority  under  a  pro- 
cedure such  as  is  provided  by  our  code. 

If  the  officer  had  n6  authority  to  force  the  outer  door  of 
the  dwelling-house  of  the  relatrix  in  the  execution  of  hi* 
writ,  his  conduct  as  disclosed  in  the  verdict  amounted  to  a 
trespass. 

In  State  v.  Armfield,  2  Hawks,  246  (11  Am.  Dec.  762), 
Wright,  a  constable,  having  a  writ  of  fi.  fa.  against  the  prop- 
erty of  Patterson,  went  with  Armfield  to  Patterson's  hops* 
to  make  the  levy.  A  member  of  the  family,  seeing  their  ap- 
proach, jumped  into  the  house,  and  attempted  to  shut  the 
door  to  prevent  their  entrance,  but  while  in  the  act  of  shut- 
ting the  door,  and  before  it  was  entirely  closed,  though  so 
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far  closed  as  to  require  force  to  open  it,  Wright  pushed  against 
it  and  entered  the  house,  Armfield  being  present.  The  court 
instructed  the  jury  that  if  the  officer,  aided  and  abetted  by 
the  defendant,  forced  open  the  door,  they  were  guilty,  and 
the  process  was  no  protection  to  them.  In  an  opinion  af- 
firming a  judgment  of  conviction,  the  court  said :  "  I  am  of 
opinion  that  the  charge  of  the  court  was  correct  in  this  case, 
and  that  the  defendant  was  properly  convicted.  The  law  is 
clearly  settled  that  an  officer  can  not  justify  the  breaking 
open  an  outward  door  or  window  in  order  to  execute  process  in 
a  civil  suit ;  if  he  doth,. he  is  a  trespasser.  A  man's  house  is 
deemed  his  castle,  for  safety  and  repose  to  himself  and  family ; 
but  the  protection  and  repose  would  be  illusive  and  imperfect 
if  a  man  were  deprived  of  the  right  of  shutting  his  own  door 
when  he  sees  an  officer  approaching  to  execute  civil  process. 
If  the  officer  can  not  enter  peacefully  before  the  door  is  shut, 
he  ought  not  to  attempt  it,  for  this  unavoidbly  endangers  a 
breach  of  the  peace,  and  is  as  much  a  violation  of  the  owner's 
right  as  if  he  had  broken  the  door  at  first." 

We  regard  this  case  as  a  correct  enunciation  of  the  law 
applicable  to  the  question  under  consideration. 

In  our  opinion  the  officer  in  forcing  an  entrance  into  the 
dwelling-house  was  guilty  of  a  trespass,  which  rendered  his 
subsequent  acts  unlawful,  and  justified  the  relatrix  in  resist- 
ing his  further  progress  in  serving  the  writ  by  force.  Qwrtis 
v.  Hubbard,  4  Hill,  437. 

The  jury  found  that  the  sewing  machine  of  Mrs.  Smith 
was  in  the  dwelling-house  of  the  relatrix,  without  fraud.  We 
are  unable  to  see  how  the  shifting  of  the  machine  to  another 
room  and  the  substitution  of  another  in  its  place  could  in 
any  manner  authorize  the  officer  to  break  the  outer  door,  he 
necessarily  being  in  ignorance  of  the  change,  and  having  the 
right,  when  once  lawfully  admitted,  to  break  down  inner 
doors  in  the  discharge  of  his  official  duties. 

We  regard  this  case  as  one  in  which  justice  demands  that 
a  new  trial  be  awarded  rather  than  a  mandate  to  render  judg- 
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ment  for  the  appellant  upon  the  verdict.     Murdoch  v.  Cox, 
118  Ind.  266 ;  Shorter  v.  Pennsylvania  Cb.,  130  Ind.  170. 

Judgment  reversed,  with  instructions  to  grant  a  new  trial. 

Filed  Oct.  7, 1892. 
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DRAINAGE.— Repair  of  Ditch, —Performance  of  Work.— Surveyor's  Authority 
Concerning. — Where  a  surveyor  is  acting  within  the  scope  of  his  au- 
thority in  repairing  a  ditch,  the  question  as  to  whether  he  adopted  the 
best  or  cheapest  plan  for  its  performance  is  not  open  to  inquiry.  The 
fact  that  the  workmen  were  paid  by  the  day — no  fraud  or  collusion  be- 
ing claimed — and  that  no  competition  was  invited,  does  not  furnish  an 
excuse  to  the  land-owner  for  a  refusal  to  reimburse  the  county  for  the 
expense  of  such  work. 

Same.— Obstruction  of  Ditch  by  Others.— When  no  Defence  to  Payment  of  Assess- 
ments.— Upon  appeal  to  the  circuit  court  from  assessments  levied  by  a 
county  surveyor  for  the  repair  of  a  ditch,  the  appellants  can  not  escape 
liability  on  the  ground  that  a  large  part  of  the  obstruction  which  ren- 
dered the  cleaning  of  the  ditch  necessary  was  occasioned  by  the  cattle 
of  some  of  the  other  land-owners  obstructing  the  ditch,  and  that  no  ad- 
ditional assessment  had  been  levied  against  such  land-owners  where 
they  made  no  effort  to  prove  the  amount  of  additional  cost  in  removing 
such  obstructions.  In  the  absence  of  such  proof  the  presumption  is 
that  the  additional  cost  was  merely  nominal. 

Same.— Surveyor  Exceeding  His  Authority. — Effect  on  Payment  of  Assessments. 
— The  fact  that  a  county  surveyor  exceeded  his  authority  in  repairing 
a  ditch  will  not  relieve  the  land-owners  from  paying  for  benefits  re- 
ceived by  the  doing  of  such  work  as  was  within  the  jurisdiction  of  the 
surveyor,  and  where  the  assessments  levied  fall  short  of  the  amount 
paid  for  the  repairs  by  the  county,  the  Supreme  Court  will  presume,  in 
the  absence  of  evidence  to  the  contrary,  and  in  favor  of  the  findings  of  the 
lower  court  that  the  appellants'  lands  were  not  assessed  for  more  than 
their  just  proportion  of  legitimate  cost  for  repairing  the  ditch. 

Same  — Lands  not  Liable  for  Repairs. — Where  lands  are  not  assessed  for 
the  construction  of  a  ditch,  they  oan  not  be  assessed  for  its  repair. 
Elliott's  Supp.,  section  1193. 
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From  tlie  Fulton  Circuit  Court. 

W.  P.  Hough,  E.  Myers  and  8.  Keith,  for  appellants. 
M.  A.  Boker,  J.  Rowley,  G.  W.  Holman  and  R.  C.  Ste- 
phenson, for  appellee. 

Coffey,  J. — Section  1193,  Elliott's    Supplement,  pro- 
vides, among  other  things^  that  after  the  construction  of 
any  public  ditch  the  county  surveyor  of  t^e  county  in  which 
the  proceedings  were  had  for  its  construction  shall  keep  the 
same  in  repair  to  the  full  dimensions  as  to  width  and  depth 
as  required  in  the  original  specifications,  and  certify  the  cost 
thereof,  including  his  own  per  diem,  to  the  county  auditor, 
who  shall  draw  his  warrants  on  the  county  treasurer,  pay- 
able to  the  persons  to  whom  the  money  is  owing,  which  war- 
rants shall,  for  the  time  being,  be  paid  out  of  the  county 
revenue.     It  provides  that  the  money  thus  paid  out  of  the 
county  revenue  shall  be  replaced  by  assessments  against  the 
land  benefited  by  the  work.     It  also  provides  that  any  per- 
son against  whose  lands  assessments  are  made  for  that  pur- 
pose, feeling  himself  aggrieved   thereby,  may  appeal  there- 
from to  the  circuit  court.     Such  appeal  is  tried  by  the  court, 
without  a  jury,  and  the  only  question  for  trial  relates  to  the 
cost  of  such  repair  and  what  amount  thereof  shall  be  as- 
sessed against  the  land  of  the  party  appealing. 

Assuming  to  act  under  the  provisions  of  this  statute,  the 
surveyor  of  Fulton  county  began  the  work  of  cleaning  out 
what  is  known  as  the  Walters  and  Cannon  ditch  in  that 
county,  but  before  the  completion  of  the  work  his  term  of 
office  expired  and  the  work  was  completed  by  the  appellee, 
who  was  his  successor  in  office. 

Both  the  appellee  and  his  predecessor  issued  certificates  to 
those  performing  the  work  as  it  progressed,  and  those  to 
whom  the  money  was  due  received  their  pay  out  of  the 
county  treasury. 

For  the  purpose  of  reimbursing  the  county  for  the  money 
thus  paid  out  the  appellee,  as  the  surveyor  of  the  county, 
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made  assessments  against  the  land  benefited,  and  in  doing  so 
he  assessed  land  located  on  what  is  known  as  the  Walter  Mogle 
ditch,  as  well  as  the  lands  located  on  the  Walters  and  Gan- 
non ditch.  Seventeen  of  the  owners  of  the  land  thus  as- 
sessed,feeling  aggrieved  by  the  assessment,  appealed  there- 
from to  the  circuit  court,  where,  upon  a  trial,  the  assessments 
made  against  the  land  on  the  Mogle  ditch  were  declared  il- 
legal, and  were  set  aside,  but  the  assessments  made  against 
the  land  lpcated  on  the  Walters  and  Cannon  ditch  were 
affirmed. 

From  the  judgment  affirming  these  assessments  this  ap- 
peal is  prosecuted.  * 

The  only  questions  in  the  case  for  our  consideration  relate 
to  the  action  of  the  court  in  overruling  the  motion  of  the 
appellants  for  a  new  trial.  It  is  not  denied  by  the  appel- 
lants that  the  county  actually  paid  out  the  sum  of  money  for 
which  it  claims  reimbursement,  but  it  is  contended  : 

First.  That  there  is  a  forty-acre  tract  of  land  at  the  month 
of  the  ditch,  through  which  it  runs, and  which  was  benefited 
by  the  work,  against  which  no  assessment  was  made. 

Second.  That  a  large  part  of  the  work  of  cleaning  out  the 
ditch  was  done  under  the  supervision  of  one  O'Dell,  who 
employed  men  by  the  day  to  perform  the  work,  and  that  it 
was  done  without  advertising  the  work  in  order  to  invite 
competition. 

Third.  That  a  large  part  of  the  obstruction  which  ren- 
dered the  cleaning  of  the  ditch  necessary  was  occasioned  by 
cattle  running  on  pasture  land  through  which  the  ditch 
runs,  and  that  no  additional  sum  was  assessed  against  such 
land  to  pay  for  the  removal  of  such  obstructions,  but  the 
cost  of  so  doing  is  distributed  throughout  the  entire  assess- 
ment. 

Fourth.  That  the  original  specifications  for  the  ditch  es- 
tablished it  at  the  width  of  two  feet  at  the  bottom,  with  a 
slope  of  the  sides  at  an  angle  of  forty -five  degrees,  and  un- 
der pretence  of  cleaning  the  same  out,  it  was  enlarged  so  as 
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to  make  it  three  feet  wide  at  the  bottom,  with  a  correspond- 
ing increase  in  width  at  the  top. 

Before  a  consideration  of  the  objections  urged  by  the  ap- 
pellants it  is  not  improper  to  state  the  general  principles  of 
law,  as  settled  by  the  decisions  of  this  court,  by  which  we 
are  to  be  guided  in  the  decision  of  this  cause. 

The  decision  of  the  county  surveyor  as  to  the  necessity 
of  repairing  a  public  ditch  is  final,  but  the  statute  which 
limits  the  questions  for  trial  upon  appeal  to  the  circuit  court 
to  the  question  of  the  cost  of  such  repair,  and  the  amount 
which  shall  be  assessed  against  each  tract  of  land  benefited, 
does  not  preclude  an  inquiry  into  the  question  as  to  whether 
the  surveyor  acted  within  his  jurisdiction.  The  jurisdiction, 
powers  and  duties  of  the  surveyor  are  fixed  and  limited  by 
statute,  and  he  can  not,  under  pretence  of  repairing,  enter 
upon  a  new  scheme  of  drainage,  but  is  limited  to  the  duty 
of  repairing  such  ditches  as  have  already  been  constructed. 
Markley  v.  Rudy,  115  Ind.  533;  Kirkpatriok  v.  Taylor,  118 
Ind.  329 ;  Weaver  v.  Templin,  113  Ind.  298 ;  Amoss  v.  Las- 
tell,  122  Ind.  36. 

Assuming  that  the  surveyor  was  acting  within  the  scope 
of  his  authority  in  repairing  the  ditch,  the  question  as  to 
whether  he  adopted  the  best  or  cheapest  plan  for  its  per- 
formance is  not,  in  our  opinion,  open  to  inquiry.  Our  at- 
tention has  not  been  called  to  any  provision  of  law  which 
requires  him  to  advertise  for  bids;  and  as  he  is  the  sole  judge 
of  the  necessity  of  making  repairs,  we  think  he  is  also  the 
judge  of  the  means  to  be  employed  to  accomplish  the  work. 
It  is  not  denied  that  the  work  done  under  the  supervision 
of  O'Dell  cost  the  amount  of  money  paid  for  it  out  of  the 
county  treasury,  nor  is  it  claimed  that  any  fraud  or  collusion 
intervened.  The  fact,  therefore,  that  the  workmen  were  paid 
by  the  day,  and  that  no  competition  was  invited,  furnishes 
no  excuse  for  a  refusal  to  re-imburse  the  county  for  the  ex- 
pense of  such  work. 

There  was  no  effort  made  by  the  appellants,  in  their  case 
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in  chief,  to  show  that  the  ditch  in  question  had  been  ob- 
structed by  cattle  or  other  stock  crossing  it.  The  fact  that  it 
had  been  so  constructed  was  called  out  upon  an  examination 
of  the  witnesses  called  by  the  appellee.  So  far  as  we  have  been 
able  to  ascertain  from  a  careful  reading  of  the  evidence,  there 
was  no  effort  made  to  prove  the  amount  of  additional  cost 
in  removing  such  obstructions ;  so  that  the  court  was  left 
wholly  without  the  means  of  adjusting  the  assessments  so 
as  to  relieve  those  on  whose  land  such  obstructions  were  not 
found  from  such  additional  cost,  if  any  were  incurred.  We 
can  not  presume  that  such  additional  cost  was  more  than 
nominal,  without  some  proof  showing  the  amount. 

It  is  shown  by  original  specifications  that  the  ditch  in 
question  was  established  at  a  bottom  width  of  two  feet 
That  portion  of  the  ditch  repaired  by  O'Dell  was  given  a 
bottom  width  of  three  feet.  There  is  much  conflict  in  the 
evidence  as  to  whether  it  was  given  a  corresponding  increase 
in  width  at  the  top. 

In  thus  enlarging  the  ditch  we  think  the  surveyor  ex- 
ceeded his  jurisdiction.  His  duties  were  to  so  repair  the 
ditch  as  to  restore  it  as  nearly  as  possible  to  its  original  con- 
dition. But  it  does  not  follow  that  because  he  exceeded  his 
jurisdiction  in  this  particular  the  appellants  are  to  be 
relieved  from  the  payment  of  any  assessments.  It  would  be 
unjust  and  inequitable  to  hold  that  because  the  surveyor  ex- 
ceeded his  jurisdiction  in  some  particular  the  appellants 
should  be  relieved  from  the  payment  for  benefits  received  by 
the  performance  of  such  work  as  came  within  the  jurisdie- 
tion  of  the  surveyor.  Gity  of  Indianapolis  v.  Gilmore,  30 
Ind.  414.  It  appears  from  an  examination  of  the  record 
before  us  that  the  assessments  of  land  situated  on  the  Wal- 
ters and  Cannon  ditch  is  more  than  one  hundred  and  fifty 
dollars  short  of  the  amount  paid  out  for  the  improvement 
of  that  ditch.  This  was  occasioned  by  relieving  the  lands 
on  the  Mogle  ditch  from  the  assessments  made  against  them 
to  pay  for  this  work.     The  appellants,  on  the  trial  of  the 
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cause,  endeavored  to  show  the  increased  cost  occasioned  by 
widening  the  ditch,  but  the  evidence  upon  that  subject  was 
not  of  a  character  to  force  the  conclusion  upon  the  mind  of 
the  trial  court  that  the  increase  exceeded  the  amount  for 
which  lands  on  that  ditch  are  not  assessed.  We  must  pre- 
same,  therefore,  in  favor  of  the  finding  of  the  circuit  court 
that  it  reached  the  conclusion  that  the  lands  of  the  appel- 
lants were  not  assessed  with  more  than  their  just  proportion 
of  legitimate  cost  of  repairing  the  ditch.  With  that  con- 
clusion we  can  not  interfere. 

The  forty-acre  tract  of  land  situated  at  the  mouth  of  the 
Walters  and  Cannon  ditch  is  also  situated  on  what  is  known 
as  the  Buckingham  ditch  which  furnishes  the  outlet  for  the 
former.  It  was,  perhaps,  assessed  for  the  construction  of 
the  latter  ditch,  and  was  for  that  reason  not  assessed  for  the 
construction  of  the  Walters  and  Cannon  ditch.  However 
this  may  be,  it  is  certain  that  it  was  not  assessed  for  the  con- 
struction of  the  Walters  and  Cannon  ditch,  and  by  the  very 
terms  of  the  statute  above  referred  to,  is  not  subject  to  as- 
sessment to  keep  it  in  repair. 

Having  carefully  examined  all  the  questions  in  this  case 
presented  for  our  consideration,  we  are  of  the  opinion  that 
there  is  no  error  in  the  record  of  which  the  appellants  have 
a  right  to  complain. 

Judgment  affirmed. 

Filed  Oct.  6, 1892. 
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Comtbact.—  Written  op  Parol— Pretumption  at  to.— Where  en  action  is 
brought  for  the  specific  performance  of  a  contract  for  the  sale  of  real 
estate,  and  there  is  no  averment  that  the  contract  is  in  writing,  it  will 
he  presumed  that  it  was  a  parol  contract. 

Samk.— &fe  ofBeal  Estate.— Parol  Contra*.-- Wife  can  not  Cbiutfecfe  En* 
band  her  Agent.— The  wife  being  incapacitated  by  section  5117,  R.  8. 
1881,  to  n^ake  a  parol  contract  for  the  sale  of  her  real  estate,  she  cm 
not  constitute  her  husband  her  agent  to  make  it  for  her. 

Estoppel. — Married  Woman. — Contract — A  wife  can  not  be  estopped  from 
denying  her  capacity  to  make  a  contract. 

From  the  Brown  Circuit  Court. 

F.  T.  Hard,  M.  D.  Emig  and  R.  L.  Coffey,  for  appellants. 

Olds,  J. — This  is  an  action  by  the  appellee  against  the 
appellants,  who  are  husband  and  wife,  for  the  specific  per- 
formance of  a  parol  contract  for  the  sale  of  the  wife's  land. 

The  complaint  alleges  that  the  husband,  as  the  agent  of 
the  wife,  and  having  full  power  to  do  so,  contracted  with  the 
appellee  for  the  sale  of  the  wife's  land,  and  that  the  hus- 
band himself  joined  in  the  contract ;  that  the  agreed  price 
was  $412.50.  As  part  payment  appellee  assumed  the  pay- 
ment of  a  mortgage  on  the  land  for  (200 ;  that  the  appellee 
took  possession  in  pursuance  of  the  contract,  repaired  the 
buildings,  made  fence,  put  out  an  orchard,  and  made  other 
lasting  and  valuable  improvements,  with  the  knowledge  and 
consent  of  appellants ;  paid  the  mortgage,  and  paid  appel- 
lants $154 ;  that  after  receiving  the  money  appellants  averred 
their  willingness  to  convey  the  land,  and  appellee  made  other 
lasting  and  valuable  improvements,  and  tendered  appellants 
the  balance  of  the  purchase-money,  and  demanded  a  convey- 
ance ;  that  appellants  refused,  and  still  refuse,  to  convey ; 
that  appellee  is  now  ready  and  willing  to  pay  any  sum  the 
court  may  find  due  and  order  paid  in  a  decree  ordering  a 
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conveyance,  and  offers  to  bring  the  money  into  court,  and 
prays  for  a  judgment  and  decree  ordering  the  appellants  to 
execute  a  deed  to  the  appellee  for  the  land,  and  for  all  proper 
relief. 

To  this  complaint  a  demurrer  for  want  of  facts  was  filed 
and  overruled,  and  this  ruling  is  assigned  as  error. 

It  not  being  averred  that  either  the  authority  of  the  hus- 
band or  the  contract  of  sale  was  in  writing,  it  will  be  pre- 
sumed that  they  rested  in  parol.  Pulse  v.  Miller,  81  Ind. 
190;  Carlisle  v.  Brennan,  67  Ind.  12 ;  Langford  v.  Freeman, 
60  Ind.  46. 

It  is  the  policy  of  the  law  of  this  State  to  protect  the  wife 
against  the  sale  or  encumbrance  of  her  land  by  her  husband, 
and  to  protect  her  land  from  liability  for  the  debts  of  the 
husband. 

Section  5116,  B.  S.  1881,  provides  that  the  wife's  lands 
shall  not  be  liable  for  the  debts  of  her  husband,  and  that  the 
wife  shall  have  no  power  to  encumber  or  convey  her  lands 
except  by  deed  in  which  her  husband  shall  join. 

Section  6117  declares  that  the  wife  shall  not  enter  into  any 
executory  contract  to  sell,  convey  or  mortgage  her  real  es- 
tate ;  nor  shall  she  convey  or  mortgage  the  same  unless  her 
husband  join  in  such  contract,  conveyance  or  mortgage ;  but 
it  provides  that  she  may  be  bound  by  estoppel  in  pais,  like 
any  other  person. 

The  statute  of  frauds  (section  4904)  declares  that  no  ac- 
tion shall  be  brought  upon  any  contract  for  the  sale  of  lands 
unless  such  contract,  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  etc. 

It  is  manifest  that  section  5117,  supra,  declaring  that  the 
wife  shall  not  enter  into  any  executory  contract  to  sell  or 
convey  or  mortgage  her  real  estate  unless  her  husband  joins 
in  such  contract,  relates  to  a  written  contract  and  that  all 
power  to  bind  herself  by  contract  for  the  sale  or  conveyance 
Vol.  132.— 26 
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or  mortgaging  her  real  estate  is  withheld,  except  it  be  by  & 
written  contract  in  which  her  husband  shall  join,  and  to 
bind  the  wife  by  an  executory  contract  for  the  sale  of  her 
real  estate,  the  contract  must  be  such  a  contract  as  the  law 
recognizes  as  a  valid  one  for  the  sale  of  real  estate,  and  such 
a  one  as  a  suit  may  be  based  upon,  vis.,  a  written  contract 
and  in  such  contract  her  husband  must  join.  This  must 
necessarily  have  been  the  intention  of  the  legislature,  for  no 
other  contract,  except  a  written  contract,  is  recognised  as 
valid  and  enforceable  for  the  sale  of  real  estate,  and  a  contract 
is  referred  to  in  this  section  in  connection  with  and  placed. 
on  the  same  basis  as  a  deed  or  mortgage,  and  it  was,  as  we 
think,  certainly  the  intention  that  to  bind  the  wife  by  an 
executory  contract  for  the  sale  or  incumbrance  of  her  land  the 
contract,  like  the  conveyance  or  mortgage,  must  be  in  writing,. 
and  her  husband  must  join  in  the  same. 

Placing  the  construction  we  do  upon  the  statute,  it  follows 
that  a  parol  contract  for  the  sale  of  the  wife's  lands  is  abso- 
lutely void,  the  wife  having  no  authority  to  make  such  a 
contract;  and,  being  incapacitated  to  make  such  a  contract  her- 
self, she  could  not  constitute  her  husband  her  agent  to  make  it 
for  her.  This  leaves  but  the  question  of  estoppel  to  determine,, 
and  that  has  heretofore  been  settled  adversely  to  the  appel- 
lee by  the  decisions  of  this  court.  A  wife  can  not  be  es- 
topped from  denying  her  capacity  to  make  a  contract.  In 
the  case  of  Cook  v.  Walling,  117  Ind.  9,  in  speaking  of  the 
question  of  an  estoppel  by  a  married  woman,  this  court  states 
the  rule  clearly,  and  says : 

"  When,  however,  the  contract  relates  to  matter  concern- 
ing which  all  the  common  law  disabilities  continue,  so  that 
the  contract  is  utterly  void  for  want  of  power  or  capacity  to 
make  it,  the  doctrine  of  estoppel  can  not  be  invoked  in  or- 
der to  remove  the  incapacity.  In  other  words,  while  a  mar- 
ried woman  may  be  estopped  by  affirmative  representations 
concerning  the  character  of  a  contract,  which,  if  her  repre- 
sentations be  true,  she  is  notwithstanding  her  coverture,  un- 
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der  no  legal  disability  to  make.  She  can  not,  by  her  own 
act  or  representation,  remove  her  legal  incapacity  to  make  a 
contract,  which  coverture  alone,  under  any  and  all  circum- 
stances, disqualifies  her  from  making  except  in  a  prescribed 
way."  So  in  this  case,  the  coverture  of  Mrs.  Percifield  in- 
capacitated her  from  making  an  executory  contract  for  the 
sale  of  her  real  estate  except  in  the  manner  prescribed  by 
the  statute,  viz.:  by  a  written  contract,  in  which  her  husband 
joined,  and  she  can  not  be  estopped  from  setting  up  the  in- 
validity of  the  parol  contract  by  reason  of  her  incapacity  to 
make  the  same.     Long  v.  Orosson,  119  Ind.  3. 

The  complaint  does  not  state  facts  entitling  the  appellee 
to  the  relief  asked. 

The  court  erred  in  overruling  the  demurrer  to  the  com- 
plaint. 

Judgment  reversed,  with  instructions  to  the  circuit  court 
to  sustain  the  demurrer  to  the  complaint. 

Filed  October  7, 1892. 


*  i 
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Iwfi'KUOTAOHS  to  Juxt. — Joint  Exception. — Separate  Instructions  not  Brought 
in  Review. — A  joint  exception  to  the  giving  of  two  instructions,  assigned 
as  a  reason  for  a  new  trial,  does  not  bring  in  review  the  instructions 
given  severally  or  separately,  and  one  of  such  instructions  being  con- 
ceded to  be  correct,  the  other  will  not  be  examined  by  the  Supreme 

Court. 
Evidence. — Action  upon  Bond. — Plea  of  No*  Est  Factum. — Evidence  Admis- 
sible Under.— In  an  action  upon  a  bond,  when  a  plea  of  non  est  factum 
was  interposed,  defendants  may  testify  as  to  what  was  done  and  said  at 
the  time  they  signed  it  The  fact  as  to  whether  they  did  or  did  not  ex- 
ecute the  bond  could  be  ascertained  in  no  better  way. 

From  the  Warren  Circuit  Court. 
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•7.  McCabe  and  2?.  .F.  McCabe,  for  appellant. 
C  F.  McAdams,  H.  H.  Dochterman9  and  D.  Simms,  for 
appellees. 

Coffby,  J. — This  case  is  here  for  the  third  time.  State, 
ex  rd.,  v.  Gregory,  88  Ind.  110 ;  State,  ex  ret.,  v.  Gregory,  119 
Ind.  503. 

It  is  a  suit  upon  an  administrator's  bond  to  which, 
among  other  pleas,  the  appellees  interposed  a  plea  of  non 
est  factum. 

Upon  the  issue  formed  by  the  plea  of  non  est  factum  the 
circuit  court,  at  the  request  of  the  appellees,  instructed 
the  jury  as  follows : 

8.  "  If  a  paper  intended  to  become  a  bond  shows  upon 
its  face  that  several  are  to  execute  it,  and  the  clerk  under- 
stands and  knows  from  the  persons  who  are  to  sign  it  or 
who  are  signing  it,  that  it  is  not  to  become  a  bond  of  one 
or  more  until  all  who  the  clerk  knows  are  to  sign  it,  do 
sign  it,  the  clerk  can  not,  by  anything  he  can  do  to  such 
bond  or  with  it,  make  such  paper  a  binding  and  valid  ob- 
ligation upon  any  who  do  sign  it  until  all  who  such  clerk 
knows  are  to  sign  it  do  sign  it.  Until  such  time  there  is  no 
delivery  of  such  bond  as  to  any  who  do  sign  such 
bond." 

It  is  contended  by  the  appellant  that  the  circuit  court 
erred  in  giving  this  instruction,  while  on  the  other  hand  it 
is  contended  by  appellees  that  the  question  of  the  correct- 
ness of  the  instruction  is  not  presented  by  the  record  in 
such  a  manner  as  to  authorize  us  to  consider  it,  for  the 
reason  that  there  was  no  separate  exception  to  the  action 
of  the  court  in  giving  it,  and  for  the  further  reason  that 
the  giving  of  this  instruction  was  not  assigned  as  a  sepa- 
rate reason  for  a  new  trial.  In  other  words,  it  is  contended 
by  the  appellees  that  this  instruction  was  excepted  to 
jointly  with  other  instructions  which  are  conceded  to  be 
ft  correct  exposition  of  law,  and  that  the  giving  of  this 
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instruction  jointly  witlj.  others  was  assigned  as  a  reason 
for  a  new  trial.  This  contention  renders  it  necessary  to 
examine  the  record  so  far  as  it  relates  to  this  branch  of 
the  case. 

The  instructions  given  by  the  court  are  brought  into 
the  record  by  a  bill  of  exceptions.  So  much  of  the  bill  as 
relates  to  the  question  before  is  as  follows :  "  And  these 
were  all  the  instructions  given  by  the  court  to  the  jury  in 
this  cause,  and  to  the  giving  of  the  third  and  fourth  in- 
structions given  by  the  court  at  the  request  of  the  defend- 
ants, the  plaintiff  at  the  time  excepted." 

The  reason  assigned  for  a  new  trial  is  in  the  following 
language : 

3.  "Because  the  court  erred  in  giving  to  the  jury  the 
third  and  fourth  instructions  asked  by  the  defendants." 

That  the  exception  to  giving  the  third  and  fourth  in- 
structions asked  by  the  appellees  is  a  joint  exception,  and 
that  the  motion  for  a  new  trial  only  calls  in  question  the 
action  of  the  court  in  giving  these  instructions  jointly,  we 
think,  is  too  plain  for  controversy.  Brown  v.  Gooden, 
16  Ind.  444;  Jewett  v.  Honey  Creek,  etc.,  Tp.,89  Ind.  245; 
Stanford  v.  Davis,  54  Ind.  45 ;  Washington  Township  v. 
Bonney,  45  Ind.  77 ;  Silvers  v.  Junction  B.  B.  Co.,  43  Ind.* 
435. 

The  question,  therefore,  is  presented  as  to  whether  a 
joint  exception  to  the  giving  of  instructions,  assigned  as , 
a  reason  for  a  new  trial,  brings  in  review  the  instructions 
given  severally  or  separately. 

Judge  Elliott,  in  his  work  entitled  Appellate  Proceda  e, 
section  791,  says :  4i  A  party  is  not  bound  to  object  to 
instructions,  but  he  is  required  to  opportunely  and  appro- 
priately except  to  them.  It  has  been  finally  held  by  our 
court,  after  much  wavering,  that  the  exception  must  be 
taken  to  each  instruction." 

In  the  case  of  Ohio,  etc.,  B.  W.  Co.  v.  McCartney,  121  Ind. 
385,  the  appellant  moved  for  a  new  trial  on  account  of 
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supposed  error  in  giving  an  entire  series  of  instructions, 
and  in  discussing  the  question  as  to  whether  this  was 
proper  practice,  the  court  said :  "  Such  an  assignment, 
like  a  joint  demurrer  to  separate  paragraphs  of  a  plead- 
ing, can  only  be  maintained  by  showing  that  all  the  in- 
structions are  incorrect.  It  is  an  established  rule  that 
a  motion  for  a  new  trial,  which  assigns  as  a  cause  that  the 
court  erred  in  giving  or  refusing  instructions,  must  spe- 
cify with  reasonable  certainty  the  particular  instruction 
upon  which  error  is  predicated." 

The  reason  given  for  the  rule  is,  that  as  the  object  of 
motion  for  a  new  trial  is  to  bring  the  attention  of  the  court 
to  the  precise  point  in  respect  to  which  error  is  supposed 
to  have  been  committed,  the  point  must  be  so  stated  in 
the  motion  as  to  leave  no  room  for  reasonable  doubt  that 
the  court's  attention  was  called  to  it. 

If  a  party  may  except  jointly  to  two  instructions,  and 
by  assigning  the  action  of  the  court  in  giving  them  both 
as  a  reson  for  a  new  trial  require  the  consideration  of  the 
instructions  separately,  he  may  do  likewise  as  to  three, 
four,  or  any  given  number,  including  a  whole  series.  This 
we  have  seen  he  can  not  do.  In  our  opinion  the  question 
as  to  whether  the  third  instruction  asked  by  the  appellees 
and  given  by  the  court  is  not  before  us  in  such  a  manner 
as  to  authorize  us  to  consider  it  separately.  There  is  no 
objection  made  to  the  fourth  instruction  given  in  connec- 
tion with  the  third.  "We  are  not,  therefore,  required  to 
examine  it  with  a  view  of  discovering  some  error  therein. 

The  court  did  not  err  in  permitting  the  appellees  to 
testify  as  to  what  was  done  and  said  at  the  time  they 
signed  the  bond  in  suit.  The  fact  as  to  whether  they 
did  or  did  not  execute  the  bond  could  be  ascertained  in 
no  better  way. 

We  are  not  prepared  to  hold  that  there  is  no  evidence 
in  the  record  tending  to  support  the  verdict  of  the  jury. 
There  is  some  evidence  from  which  they  might  have  found 
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for  the  appellees,  and  in  such  case,  under  the  well  known 
rales  of  this  court,  we  can  not  disturb  their  verdict. 
Judgment  affirmed. 

Filed  Oct.  8, 1892. 
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Wu^—Gtmttruetion.--DeviMc  to  Wife.— When  Entitled  to  Statutory  Interest 
and  Special  Devise. — When  a  husband  devised  to  his  wife  "  in  addition 
to "  her  statutory  interest  in  his  lands,  other  lands  "  with  the  rents 
and  profits  for  the  support  of  herself  and  my  minor  children  during 
her  natural  lifetime,"  she  was  entitled  to  her  legal  estate  in  all  of  her 
husband's  lands  and  a  life  estate  in  the  lands  devised.  Under  section 
428, Elliott's  Supp.,she  is  not  entitled  to  both  unless  it  clearly  appears 
as  it  does  in  this  instance,  that  it  was  the  intention  of  the  testator  that 
she  should  have  the  lands  devised  in  addition  to  her  statutory  interest. 

From  the  Knox  Circuit  Court. 

G.  G.  Hetty,  J.  W.  Emison  and  0.  E.  Cobb,  for  appellant. 
J.  W.  Boyle,  L.  A.  Meyer  and  B.  M.  Wittoughby,  for  ap- 
pellee. 

Elliott,  J. — The  appellee  is  the  widow  of  Philip 
Cooper,  deceased,  and  claims  title  to  the  real  estate  in 
controversy  under  the  will  of  her  deceased  husband.  The 
appellant  asserts  title  to  the  property,  and  founds  his 
claim  upon  a  deed  executed  to  him  by  George  W.  Cooper, 
a  son  and  devisee  of  Philip  Cooper,  deceased.  The  ques- 
tion in  the  case  arises  upon  the  will  of  Philip  Cooper,  who 
is  the  common  source  of  title.  The  contention  of  the  ap- 
pellant is  that  George  W.  Cooper  took  all  the  land  de- 
scribed in  the  devise  to  him;  that  of  the  appellee,  Mary 
J.  Cooper,  is  that  the  appellant  took  the  land  subject  to 
the  provision  in  her  favor  and  that  this  provision  vested 
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her  with  the  ownership  of  one  undivided  third  part  of  the 
land. 

Item  first  of  the  will  contains  these  provisions :  "  I  give 
and  devise  to  my  beloved  wife,  Mary  Jane,  in  addition  to 
her  interest  in  my  lands,  the  farm  on  which  we  now  re- 
side, also  my  farm  in  said  township,  county  and  State 
known  as  the  Terebaugh  farm,  with  the  rents  and  profits, 
for  the  support  of  herself  and  my  minor  children  during 
her  natural  lifetime.  At  her  death  I  give  and  bequeath 
to  my  son  Elijah  the  160  acres,  embracing  the  house,  also 
I  give  and  bequeath  to  my  son  Clark  W.  the  180  acres 
embracing  the  Terebaugh  farm,  as  above  mentioned  and 
described.  I  give  and  bequeath  to  my  son  George  W. 
eighty  acres  of  land  adjoining  the  farm  on  which  I  now 
reside,  the  same  on  which  my  son  James  now  resides  and 
known  as  the  Conn  farm,  also  the  west  half  of  the  north- 
east quarter  of  section  twenty-three,  town,  two  north,  of 
range  eight."  Various  devises  to  other  of  his  children 
were  made  by  the  testator  in  substantially  the  same  terms 
as  those  employed  in  the  devise  to  George  W.  Cooper. 
The  lands  devised  are  all  specifically  described,  but  we  do 
not  deem  it  necessary  to  copy  these  descriptions,  nor  do 
we  deem  it  necessary  to  refer  to  the  parts  of  the  will  giv- 
ing directions  as  to  the  sale  of  divers  parcels  of  property, 

The  will  recognizes  the  interest  of  the  wife  conferred 
by  law,  and  manifests  an  intention  to  devise  to  her  the 
lands  and  estates  described  in  addition  to  that  interest. 
The  clause  "  in  addition  to  her  interest  in  my  lands,"  0°" 
cupies  a  conspicuous  place  in  the  instrument,  and  is  clear 
and  unambiguous.  It  is  the  general  rule  that  where  a 
devise  is  made  to  the  wife,  and  it  does  not  appear  tbat  it 
was  the  intention  of  the  testator  that  she  should  tak*  *• 
estate  cast  upon  her  by  law,  and  also  that  given  by  *e 
will,  she  must  elect  which  estate  she  will  take,  that  #ven 
by  devise  or  that  created  by  law.  Hurley  v.  MclveT,  H* 
Ind.  58 ;  Shafer  v.  Shafer,  129  Ind.  394 ;   Wright  v.  J*** 
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105  Ind.  17 ;  Young  v.  Pickens,  49  Ind.  23 ;  WetheriU  v. 
Harris,  67  Ind.  452.  Bat  where  the  language  of  the 
will  clearly  shows  an  intention  to  give  to  the  wife  an  es- 
tate or  property  in  addition  to  that  given  her  by  law,  there 
is  no  necessity  for  an  election,  for  she  may  take  under  the 
law.  and  take  also  by  devise  the  estate  or  property  speci- 
fically devised  to  her.  Shipman  v.  Keys,  127  Ind.  353 ; 
Kelly  v.  St  ins  on,  8  Blackf.  887 ;  Ostrander  v.  Spickard,  8 
Blackf,  227 ;  Leans  v.  Smith,  9  N.  T.  502.  The  rule  is 
thus  declared  by  the  statute  of  1885 :  "  But  she  shall  not 
be  entitled  to  both  unless  it  plainly  appear  by  the  will  to 
have  been  the  intention  of  the  testator  that  she  should 
have  such  lands  or  pecuniary  or  other  provision  thus 
devised  or  bequeathed  in  addition  to  her  rights  in  the 
lands  of  her  husband."  Elliott's  Supp.,  section  428.  This 
statutory  provision  is  substantially  a  declaration  of.  the 
rule  recognized  and  enforced  by  the  decisions  of  the  court9 
so  that  the  rule  governs  here,  although  the  will  of  Philip 
Cooper  may  have  been  effective  prior  to  the  enactment  of 
the  statute.  In  the  case  of  Burkhalter  v.  Burkhalter,  88 
Ind.  368,  the  rule  as  we  have  stated  it  was  approved  and 
applied  to  a  will  wherein  the  first  item  gave  the  wife  a 
life-estate  in  specific  property,  and  the  second  provided 
that  "  I  give  and  bequeath  all  my  estate,  real  and  per- 
sonal, to  my  natural  heirs.  To  my  children  I  give  to 
each  one  an  equal  portion  after  my  beloved  wife  has  taken 
her  portion  according  as  the  law  provides." 

In  the  case  referred  to  it  was  held  that  the  specific  de- 
vise to  the  wife  was  in  addition  to  the  estate  vested  in 
her  by  statute.  In  the  case  before  us  we  think  the  in- 
tention is  more  plainly  manifested  than  in  the  one  from 
which  we  have  quoted.  In  addition  to  the  clause  quoted 
from  the  will  we  have  the  fact  that  the  life-estate  speci- 
fically devised  to  the  wife  is  burdened  by  the  charge  in 
favor  of  the  minor  children  of  the  testator,  and  this  indi- 
cates that  he  did  not  intend  to  cut  her  off  with  that  de- 
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vise.  It  is  presumed,  where  there  is  no  language  requir- 
ing a  different  conclusion,  that  the  testator  did  not  mean 
to  make  "an  undutiful  will/'  that  is,  a  will  denying  the 
rights  of  those  naturally  entitled  to  share  in  his  bounty. 
If  we  adopt  the  appellant's  construction  of  the  will,  we 
should  be  compelled  to  adjudge  that  the  words  "  in  addi- 
tion to  her  interest  in  my  lands "  are  meaningless,  and 
that  the  testator  intended  that  all  his  wife  should  receive 
was  an  estate  for  life  in  two  tracts  of  land,  and  that  she 
should  receive  it  for  the  support  and  maintenance  of  the 
testator's  children.  This  conclusion  is  one  we  are  un- 
willing to  adopt.  It  seems  to  us  that  the  intention  was 
that,  first  of  all,  the  wife  and  mother  should  have  her 
legal  estate  in  the  property  unburdened  with  any  charge, 
and  that  the  son  George  W.  should  take  the  lands  given 
him  subject  to  that  legal  estate.  It  is  true  that  the  words 
employed  in  the  devise  to  George  W.,  if  they  stood  alone 
or  unqualified,  are  such  as  would  carry  to  him  the  entire 
interest  in  the  land,  but  it  is  clear  to  our  minds  that  the 
other  parts  of  the  will  restrict  and  modify  the  general 
words  of  that  devise.  It  is  our  judgment  that  the  testator 
meant  that  George  W.  should  take  the  lands  subject  to 
the  legal  estate  of  the  wife  and  mother,  for  it  appears  from 
the  whole  will  that  the  testator  meant  to  leave  in  his  wife 
the  legal  estate  created  for  her  by  the  law,  and  that  the 
devises  to  others  should  not  operate  upon  that  estate.  The 
testator  took  care  at  the  very  outset  to  give,  so  far  as  it 
was  in  his  power  to  give,  to  his  wife  her  full  legal  estate 
and  having  done  this,  he  thenceforth  proceeded  upon  the 
theory  that  the  estate  was  safe  in  her  because  not  oper- 
ated upon  by  the  other  devises  contained  in  the  will. 
Judgment  affirmed. 

Filed  Oct.  15, 1892. 
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No.  14,915.  I"  »B 

1151      W 

The  Louisville,  New  Albany  and  Chicago  Rail- 
way Company  t>.  Shanks,  by  Next  Fbiend. 

Inbtbuctjonb  to  Juby. — Headings, — Variance. — Reversible  Error. — Where 
there  is  not  each  a  variance  between  the  facts  alleged  in  a  cause  of  ac- 
tion and  those  enumerated  in  an  instruction  as  to  actually  mislead  the 
adverse  party,  the  giving  of  the  instruction  is  not  reversible  error. 

Samk. — Refusal  to  Qivc.—  When  Not  Error.— A  refusal  to  give  an  instruc- 
tion which  is  not  in  terms  correct  is  not  error. 

Pabknt  and  Child. — Contributory  Negligence. — Parents  of  children  of  ten- 
der years  must  use  care  proportionate  to  known  dangers,  or  dangers  that 
might  be  known  by  the  exercise  of  ordinary  diligence. 

Intekbogatoktes  to  Jury.— Motion  to  Recommit.— How  Brought  into  the 
Record. — Appeal — A  motion  to  recommit  interrogatories  to  a  jury  for 
more  specific  answers  must  be  brought  into  the  record  by  transcription, 
and  not  by  mere  recitals  of  the  clerk,  or  it  can  not  be  considered  on  ap- 
peal. 

From  the  Jackson  Circuit  Court. 

E.  0.  Field  and  C.  C.  Matson,  for  appellant. 

M.  F.  Ihmn  and  G.  (?.  Dunn,  for  appellee. 

Elliott,  J. — The  plaintiff  alleges,  In  her  complaint,  that 
the  appellant  is  the  owner  of  a  large  baggage  truck,  and  that 
it  is  so  constructed  that  when  improperly  or  carelessly  loaded 
it  becomes  top  heavy  and  will  easily  fall  over;  that  on  the 
12th  day  of  June,  1881,  the  appellant  loaded  the  truck  with 
heavy  trunks,  boxes  and  bolts  of  iron ;  that  the  truck  so 
loaded  was  placed  at  a  point  where  it  obstructed  a  public 
sidewalk  of  the  town  of  Mitchell ;  that  persons  were  com- 
pelled to  pass  the  truck  in  order  to  go  to  and  from  the  prin- 
cipal part  of  the  town ;  that  the  truck  could  not  be  passed 
without  taking  hold  of  the  same,  as  it  extended  entirely 
across  the  path  at  a  place  where  there  was  "  a  step  from  the 
walk  below  up  to  the  platform  on  which  the  truck  was  stand- 
ing n  i  that  the  plaintiff  was  on  the  day  named  seven  years 
of  age,  and  that  while  passing  along  the  sidewalk  without 
fault  or  negligence  on  her  part  the  truck  with  its  load  fell 
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upon  her ;  that  the  defendant  carelessly  and  negligently  over- 
loaded the  truck  so  as  to  render  it  top  heavy  and  dangerous. 

One  of  the  positions  assumed  by  appellant's  counsel  is  that 
the  trial  court  erred  in  refusing  an  instruction  defining  the 
issue  tendered  by  the  complaint,  and  in  giving  the  following 
instruction : 

"  If  you  find  from  the  evidence  in  this  case  that  a  truck 
was  carelessly  and  heavily  loaded  by  another  company  and 
brought  to  the  servants  of  the  defendant,  and  was  by  such 
other  company  placed  near  to  or  partly  across  a  public  pass- 
way  or  sidewalk,  and  was  in  that  condition  and  situation  de- 
livered to  and  received  by  the  employes  of  this  defendant,  and 
after  they  had  received  it  and  assumed  control  they  permitted 
the  same  to  remain  in  the  same  condition  and  situation,  and 
the  plaintiff  passing  along  said  street  or  highway  by  touch- 
ing said  truck  caused  the  same  to  fall  upon  her  and  injure 
her,  then  the  defendant  is  liable  to  the  plaintiff/' 

The  argument  in  support  of  the  position  assumed  is  that 
the  complaint  charges  that  the  defendant  loaded  and  placed 
the  truck  at  the  dangerous  point,  while  the  instruction  di- 
rects the  jury  that  there  may  be  a  recovery,  although  the  de- 
fendant did  nothing  more  than  receive  the  truck  after  it  had 
been  loaded  and  placed  in  position,  and  that  the  effect  of  this 
instruction  is  to  inform  the  jury  that  there  may  be  a  recov- 
ery upon  a  cause  of  action  different  from  that  stated  in  the 
complaint.  We  are  strongly  inclined  to  the  opinion  that  if  * 
the  defendant  did  receive  and  assume  control  of  the  truck 
and  permitted  it  to  remain  where  the  corporation  by  which 
it  was  loaded,  placed  it,  there  was  such  a  ratification  and 
adoption  as  made  the  act  that  of  the  defendant.  Principles 
of  general  application  seem  to  warrant  this  conclusion,  but 
it  is  not  here  necessary  to  decide  that  there  was  such  a  ratifi- 
cation or  adoption  as  made  the  act  of  the  first  wrongdoer  that 
of  the  party  who  assumed  control  of  the  truck  and  made  no 
effort  to  remove  the  danger.  It  is  our  judgment  that  there 
is,  at  all  events,  no  such  variance  between  the  facts  pleaded 
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as  the  cause  of  action  and  those  enumerated  in  the  instruc- 
tion, as  entitles  the  appellant  to  a  reversal.  The  occurrence 
referred  to  by  the  pleadings  and  evidence  could  not  have 
been  mistaken  by  the  appellant,  neither  could  there  be  doubt 
that  only  one  occurrence  was  referred  to.  nor  can  there  be 
doubt  as  to  the  essential  features  of  that  one  occurrence,  so 
that  the  appellant  could  not  have  been  misled  to  its  actual 
prejudice,  and  it  is  only  where  a  party  is  actually  misled  that 
this  court  can  rightfully  reverse  a  judgment  because  of  an 
alleged  variance.  So  the  statute  provides  and  so  the  authori- 
ties declare,  section  391,  R.  8. 1881.  Authorities  in  Elliott's 
Appellate  Procedure,  sections  610,  611,  Grave*  v.  State,  121 
Ind.  357,  and  authorities  stated.  We  do  not  regard  the  re- 
fusal of  the  court  to  give  the  instruction  assuming  to  define 
what  constitutes  contributory  negligence  as  prejudicial  error 
for  these  reasons :  In  so  far  as  the  instruction  is  in  terms 
correct  it  is  embraced  in  instructions  given  by  the  court,  and 
it  is  not  in  its  terms  entirely  correct. 

We  do  not  deem  it  necessary  to  notice  the  error  in  the  in- 
struction refused  in  detail,  for  we  deem  it  sufficient  to  direct 
attention  to  one  material  statement,  and  that  is  the  statement 
which  informs  the  jury  that  the  care  of  the  "  parents  should 
be  in  proportion  to  the  danger  to  be  avoided,  and  the  fatal 
consequences  involved  in  its  neglect."  This  statement  is 
too  broad.  Parents  of  children  of  tender  years  must  use  care 
proportioned  to  known  dangers,  or  dangers  that  might  be 
known  by  the  exercise  of  ordinary  diligence  and  prudence ; 
but  parents  are  not  bound  to  guard  their  children  against 
unknown  dangers,  or  dangers  that  ordinary  diligence  and 
prudence  would  not  make  it  their  duty  to  know.  The  words, 
"  and  the  fatal  consequences  involved  in  its  neglect/'  adds  an 
element  to  the  duty  of  the  parent  which  the  law  does  not 
impose  upon  them.  It  is  well  settled  that  it  is  not  error  to 
refuse  an  instruction  where  it  is  not  in  terms  correct.  See 
authorities  cited  Elliott's  Appellate  Procedure,  section  735. 

The  appellant  asserts  that  the  court  erred  in  denying  its 
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motion  to  require  the  jury  to  make  more  definite  answers  to 
interrogatories,  but  there  is  no  such  motion  in  the  record, 
although  the  clerk  recites  that  such  a  motion  was  filed.  The 
recitals  of  the  clerk  can  not,  as  has  been  many  times  decided, 
be  regarded  as  part  of  the  record,  but  the  papers  or  motions 
must  be  brought  into  the  record  by  transcription.  Under 
the  rule  declared  in  many  analogous  cases,  it  would  seem 
that  a  motion  to  recommit  interrogatories  to  a  jury  for  more 
specific  answers  is  a  collateral  motion,  and  can  only  be  brought 
into  the  record  by  a  bill  of  exceptions  or  special  order  of 
the  court.  But  if  it  were  granted  that  it  may  be  brought  in 
by  the  recitals  of  the  clerk,  it  would  not  avail  the  appellant, 
for  there  is  no  such  motion  in  the  record,  although  the  clerk 
recites  that  a  written  one  was  filed. 

We  can  not  disturb  the  verdict  upon  the  evidence. 

Judgment  affirmed. 

Filed  Oct  11, 1892. 


No.  15,737. 

Schmidt  et  al.  v.  Packard,  Administrator,  et  al. 

EvTDmum.-- Action  upon  Note.— Inadmissibility  of  Self- Serving  Declaration. 
— Where  in  an  action  on  certain  notes  by  the  administrator  of  the 
payee  the  decedent's  brother  filed  a  cross-complaint,  alleging  that  the 
notes  in  suit  had  been  endorsed  to  himself  by  the  deceased  in  his  life- 
time for  the  benefit  of  his  sons,  and  claiming  the  ownership  of  the  notes, 
declarations  made  by  the  deceased  in  his  brother's  absence,  two  or  three 
years  after  the  endorsement  was  made,  that  he  had  not  the  notes  with 
him,  but  had  left  them  with  his  sister,  and  that  he  had  at  some  time 
had  trouble  with  his  brother,  were  self-serving  declarations,  and  not  ad- 
missible in  evidence.  So,  ako,  were  declarations  made  by  the  deceased 
about  the  time  of  the  Bale  of  the  land  in  payment  of  which  the  notes 
were  executed  to  him,  that  he  intended  to  pay  no  more  taxes  after  the 
sale  of  his  land. 

Same. — Similar  Contemporaneous  Acts.— Admissibility  of, — Evidence  that  on 
the  same  day  the  endorsements  were  made  on  the  notes  in  suit  similar 
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endorsements  were  made  on  certain  of  the  other  notes  of  the  deceased, 
and  that  he  retained  possession  of  these  notes  and  collected  them  at  or 
after  maturity,  was  admissible,  as  it  had  a  tendency  to  show  that  the 
endorsements  that  day  made  were  not  made  with  the  intention  of  trans- 
ferring the  notes  to  his  brother,  but  for  some  other  purpose. 
8aJf& — Facts,  though  not  in  issue,  which  are  so  connected  with  a  fact  in 
issue  as  to  form  a  part  of  the  same  transaction  or  subject-matter,  are 
relevant  to  the  fact  with  which  they  are  connected;  or  when  they  are 
the  effect  of  the  same  cause,  or  show  the  existence  of  a  particular  course 
of  business,  or  the  intention  with  which  a  contemporaneous  act  was 
done. 

From  the  Whitley  Circuit  Court. 

JS.  8.  Biggs,  for  appellants. 

A.  0.  Gaprony  0.  M.  Packard  and  C.  F.  Drummond,  for 
appellees. 

Miller,  J. — The  appellee,  as  administrator  of  the  estate 
of  Charles  Schmidt,  brought  this  suit  against  Joel  Long  and 
wife,  on  two  promissory  notes,  and  for  the  foreclosure  of  a 
mortgage. 

It  was  averred  in  the  complaint  that  the  notes  and  mort- 
gage had  been  lost,  or  were  wrongfully  in  the  possession  of 
the  appellant  Henry  L.  Schmidt,  who  with  his  co-defendants, 
Henry  Schmidt,  William  Schmidt  and  Walter  Schmidt, 
-wrongfully  and  fraudulently  set  up-  an  unfounded  claim  of 
ownership  of  the  notes. 

The  defendants  Henry  L.,  Henry,  William  and  Walter 
Schmidt,  appeared  to  the  action  and  filed  their  cross-com- 
plaint, claiming  that  the  decedent,  Charles  Schmidt,  in  his 
lifetime,  for  a  valuable  consideration,  endorsed  the  notes  to 
said  Henry  L.  Schmidt  for  the  benefit  of  his  sons,  Henry, 
William  and  Walter  Schmidt,  and  asking  that  the  mortgage 
be  foreclosed  upon  their  cross-complaint. 

The  appellee  Long,  during  the  pendency  of  the  action, 
paid  the  amount  due  upon  the  notes  into  court  for  the  ben- 
efit of  whoever  might  be  adjudged  to  be  the  lawful  holder 
of  the  same. 

The  cause  was  tried  by  the  court  and  a  finding  and  judg- 
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ment  rendered  for  the  appellee,  as  administrator,  for  the  full 
amount  of  the  notes,  and  that  the  defendant  Henry  L. 
Schmidt,  and  his  sons  and  co-defendants,  had  no  interest  in, 
or  ownership  of,  the  notes  and  mortgage  in  suit. 

The  sufficiency  of  the  evidence  to  sustain  the  finding  and 
judgment  of  the  court,  and  certain  rulings  in  the  admission 
and  rejection  of  evidence,  were  made  the  causes  for  which  a 
new  trial  was  asked.  This  motion  was  overruled,  as  was  a 
subsequent  motion  for  a  new  trial,  on  the  ground  t>f  newly 
discovered  evidence.  These  rulings  are  assigned  as  error  ia 
this  court. 

A  synopsis  of  the  evidence,  so  far  as  it  is  not  disputed, 
and  is  deemed  necessary  to  an  understanding  of  the  rulings 
of  the  court,  is  as  follows : 

Charles  Schmidt  was,  during  his  lifetime,  and  prior  to  the 
25th  day  of  January,  1884,  the  owner  of  the  real  estate  de- 
scribed in  the  mortgage.  On  that  day  he  sold  the  land  to 
the  appellee  Long,  receiving  in  part  payment  five  several 
promissory  notes  for  $1,000  each,  due  April  1st,  1885, 1886, 
1887  and  1889,  respectively.  On  the  22d  day  of  March, 
1884,  said  Schmidt  went  to  a  neighbor  and  caused  to  be 
written,  and  himself  signed  endorsements  on  the  back  of  the 
two  notes  last  maturing,  being  the  notes  in  suit,  as  follows : 

"March  22,1884. 

"  This  note  is  payable  to  H.  L.  Schmidt  for  the  benefit  of 
his  sons  Henry,  William  and  Walter ;  has  a  right  to  invest 
the  same  without  consent  of  or  direction  of  any  court. 

"  Chables  Schmidt.  " 

Some  time  after  this  he  removed  to  the  city  of  Chicago, 
and  resided  there  until  his  death.  At  the  time  the  interest 
on  the  notes  matured,  in  the  years  1885  and  1886,  the  payee, 
in  person,  presented  the  notes  to  the  maker  and  collected  the 
annual  interest  on  each  note.  On  the  14th  day  of  June,  1887, 
while  on  a  visit  to  Kosciusko  county,  he  was  accidently  killed 
at  a  railroad  crossing.  At  the  time  of  his  death  he  had  an 
only  son,  aged  twenty-eight  years,  who  had  lived  nearly  all 
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his  life  with  his  mother,from  whom  the  deceased  had  long  been 
divorced.  The  defendant  Henry  L.  Schmidt  was  the  brother 
of  the  deceased,  and  lived  in  the  city  of  Chicago.  After  the 
death  of  Charles  Schmidt  the  notes  and  mortgage  were  de- 
livered by  said  Henry  L.  Schmidt  to  an  attorney  for  collec- 
tion ;  but,  on  the  other  hand,  there  was  evidence  from  which 
the  court  may  have  inferred  that  some  of  the  beneficiaries 
had  been  afforded  an  opportunity  of  obtaining  possession  of 
the  notes  after  his  death. 

The  court  permitted  the  appellee,  over  the  objection  of  ap- 
pellants, to  prove  by  Joel  Long,  the  payor  of  the  notes,  that 
in  January,  1887,  shortly  prior  to  the  death  of  Charles 
Schmidt,  the  deceased  was  at  the  residence  of  witness  in 
Kosciusko  county  when  witness,  not  in  the  presence  of  the 
adverse  party,  asked  Schmidt  if  he  had  the  notes  with  him, 
stating  that  if  he  had,  he,  witness,  would  pay  the  interest,  to 
which  Schmidt  replied  that  he  did  not  have  the  notes  with 
him,  but  had  left  them  with  his  sister  in  Chicago. 

This  evidence  was  introduced  by  the  administrator  of 
Schmidt  for  the  purpose  of  showing  that  at  that  time  there 
had  been  no  delivery  of  the  notes  to  Henry  L.  Schmidt,  but 
that  they  still  remained  the  property  of  the  decedent. 

This  evidence  was  of  the  class  denounced  by  the  law  as 
self-serving  declarations. 

The  general  rule  is  that  declarations  by  a  decedent  in  his 
own  favor,  made  in  the  absence  of  the  adverse  party,  are  in- 
competent when  offered  by  his  administrator.  Bristor  v. 
Bristor,  82  Ind.  276  ;  Brawn  v.  Kenyan,  108  Ind.  283.  We 
see  nothing  in  the  evidence  given  that  tends  to  take  this  out 
of  the  general  rule,and  bring  it  within  the  exceptions  to  the 
rule, where  declarations  may  be  introduced  as  part  of  the  res 
gestae. 

The  seventh  cause  for  a  new  trial  was  predicated  upon  the 
admission  of  testimony  of  declarations  by  the  deceased,  show- 

Voi*  132.— 26 
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ing  that  he  had  at  some  time  had  trouble  with  his  brother, 
Henry  L. 

This  testimony  was  subject  to  the  objection  above  pointed 
out,  and  in  addition  it  was  objectionable  on  the  ground  of 
remoteness. 

The  eighth  cause  for  a  new  trial  is  the  admission  of  the 
testimony  of  William  Whistler  of  declarations  made  by  de- 
ceased, about  the  time  of  the  sale  of  the  land,  of  his  inten- 
tion to  pay  no  more  taxes  after  the  sale  of  his  land.  This 
is  subject  to  the  same  objection  of  being  self-serving. 

The  court  permitted  the  appellee  to  show  that  on  the  same 
day  the  endorsements  were  made  on  the  notes  in  suit,  simi- 
lar endorsements  were  made  on  certain  of  the  other  notes  of 
the  deceased,  and  that  the  deceased  retained  possession  of 
these  notes  and  collected  them  at  or  after  maturity.  We  are 
satisfied  that  the  court  did  not  err  in  admitting  this  evi- 
dence. It  had  a  tendency  to  show  that  the  endorsements 
that  day  made  were  not  made  with  the  intention  of  transfer- 
ring the  notes  to  Henry  L.  Schmidt,  but  for  some  other 
purpose. 

The  making  of  the  endorsements  upon  the  notes  not  in 
suit,  although  not  in  issue,  was  so  connected  in  time,  and 
in  the  language  used  as  to  indicate  that  they  were  the 
effect  of  the  same  cause.  The  retention  of  the  notes  and  re- 
ceipt of  the  money  due  thereon  by  the  deceased  tended  to 
show  the  intention  with  which  the  endorsements  were  made, 
not  only  of  these  particular  notes,  but  also  of  those  in  suit. 

The  rule  is  that  facts,  though  not  in  issue,  which  are  so 
connected  with  a  fact  in  issue  as  to  form  a  part  of  the  same 
transaction  or  subject-matter,  are  relevant  to  the  fact  with 
which  they  are  connected ;  or  when  they  are  the  effect  of  the 
same  cause,  or  show  the  existence  of  a  particular  coarse  of 
business,  or  the  intention  with  which  a  contemporaneous  act 
was  done.  Stephens  Ev.  (Reynolds  2d  ed.),  7 ;  1  Wharton 
Ev.,  section  25. 

Inasmuch  as  the  conclusion  at  which  we  have  arrived  will 
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require  a  retrial  of  the  cause,  we  have  not  thought  it  worth 
while  to  consider  the  ruling  upon  the  motion  for  a  new  trial 
on  account  of  newly  discovered  evidence,  or  proper  to  ex- 
press an  opinion  upon  the  sufficiency  of  the  evidence  to  sus- 
tain the  judgment. 

Judgment  reversed  with  costs. 

Filed  Oct  6, 1892. 


No.  16,491. 

Zeigler,  Executob,  v.  Mize.  %  g» 

Dbcedents'  EenATts.— Action  for  Widow's  Statutory  Allowance.— Antwer  of  \®  £$J 
Adultery  and  Champerty. — Sufficiency  of  Answer. — Where  an  action  is 
brought  by  a  widow  against  the  executor  of  her  deceased  husband  to 
compel  him  to  pay  her  $500,  as  provided  by  law,  out  of  the  assets  of 
the  estate,  and  there  is  an  answer  in  bar  alleging  that  the  plaintiff  bad 
lived  separate  from  her  husband  and  in  adultery,  but  failing  to  allege 
that  she  had  either  left  her  husband  or  was  living  in  adultery  at  the 
time  of  his  death,  and  that  the  plaintiff  had  no  interest  in  Che  prosecu- 
tion of  the  claim,  and  was  only  suffering  her  name  to  be  used  in  the 
interest  of  her  counsel,  who  were  to  receive  one-half  of  all  the  money 
recovered  in  her  name,  and  that  her  brother,  by  previous  arrangement, 
was  to  receive  the  other  half,  is  bad.  Even  if  she  had  made  a  cham- 
pertous  agreement  she  would  not  be  bound  by  it,  and  might  ignore  it. 

From  the  Huntington  Circuit  Court. 

J".  B.  Kenner,  U.  8.  Lesh  and  J.  (7.  Branyan,  for  appellant. 
J.  T.  Alexander  and  J.  M.  Hatfield,  for  appellee. 

Oldb,  J. — This  proceeding  was  commenced  by  the  appel- 
lee filing  her  petition  in  the  Huntington  Circuit  Court,  ask- 
ing for  an  order  against  the  appellant  as  executor  of  the  last 
will  of  Edward  Mize,  deceased,  to  pay  the  appellee  five  hun- 
dred dollars  due  her  as  the  widow  of  said  deceased,  and 
which  sum  he  had  refused  to  pay,  and  afterwards  the  appel- 
lee filed  a  motion  asking  for  a  like  order  to  be  made. 

The  appellant  answered,  and  the  appellee  filed  a  demurrer 
to  the  answer,  which  was  sustained  and  exceptions  reserved, 
and  error  is  assigned  on  this  ruling  and  is  the  first  alleged 
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error  discussed.  The  answer  is  pleaded  as  a  bar  to  the  ac- 
tion on  account  of  the  appellee  having  lived  separate  from 
her  husband  and  in  adultery  with  another,  and  further  that 
the  appellee  "  has  no  interest  in  the  prosecution  of  the  claim, 
and  is  only  suffering  her  name  to.  be  used  in  the  interest  of 
others,  that  is  to  say,  that  her  counsel  has  a  bargain  with 
her  to  receive  one-half  of  all  that  they  may  recover  in  her 
name,  and  that  her  brother,  Samuel  Sales,  has  a  bargain 
with  her  to  receive  the  other  one-half  that  may  be  recovered 
in  her  name/'  and  alleging  that  the  prosecution  of  the  suit 
is  champertous. 

The  paragraph  of  answer  is  bad.  The  statute,  section 
2496,  R.S/1881  provides  that "If a  wife  shall  have  left  her  hus- 
band, and  shall  be  living,  at  the  time  of  his  death,  in  adultery, 
she  shall  take  no  part  of  the  estate  of  her  husband."  The  facts 
pleaded  do  not  show  that  the  appellee  had  either  left  her  hus- 
band or  that  she  was  living  in  adultery  at  the  time  of  his  death, 
nor  do  the  other  facts  alleged  constitute  a  good  answer.  The 
proceedings  were  instituted  and  were  prosecuted  to  recover 
the  five  hundred  dollars  given  to  the  appellee  by  the  statute 
as  the  widow  of  the  deceased.  This  she  would  have  a  right 
to  dispose  of  as  she  chose,  and  she  could  make  a  valid  coo- 
tract  to  transfer  the  whole  or  any  part  of  the  amount  recov- 
ered. There  is  no  averment  that  the  contracts  in  relation  to 
the  disposition  of  it  had  any  relation  to  the  prosecution  of 
the  suit  or  that  the  attorneys  representing  her  in  the  cause 
were  to  have  any  part  of  the  same  for  their  services  in  the 
prosecution  of  the  proceedings  to  recover  the  same,  or  that  her 
brother  had  anything  whatever  to  do  with  the  prosecution  of 
such  proceedings,  and  if  she  bad  made  a  champertous  and  void 
contract  she  would  not  be  bound  by  it,  and  might  ignore  it, 
and  such  being  the  case  we  hardly  see  how  it  could  be  a  good 
defence  to  an  action  she  was  prosecuting  in  her  own  name 
for  a  claim  due  her  to  plead  that  she  had  made  a  void  con- 
tract for  the  disposition  of  the  proceeds  when  collected- 
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Allen  v.  Frazee,  85  Ind.  283 ;  Hart  v.  State,  ex  rel.,  120  Ind. 
83 ;  Stoisenburg  v.  Marks,  79  Ind  193. 

On  proper  request  the  court  made  a  special  finding  of  facts, 
and  stated  its  conclusions  of  law.  The  appellant  filed  a  mo- 
tion for  a  new  trial,  which  was  overruled,  and  the  ruling  is 
assigned  as  error. 

There  was  no  error  in  this  ruling.  The  evidence  fully 
sustains  the  finding.  Counsel  contend  that  there  was  some 
evidence  tending  to  establish  a  champertous  contract  between 
the  appellee  and  her  attorney  and  her  brother.  There  was 
no  question  of  champerty  before  the  court  in  the  cause. 

The  finding  of  the  court  was  manifestly  right. 

Some  forty  years  before  the  death  of  the  decedent  the  ap- 
pellee, then  living  in  Wayne  county,  Indiana,  charged  the 
deceased  with  being  the  father  of  her  bastard  child,  and 
caused  his  arrest ;  he  married  her,  took  her  to  the  house  of 
a  relative  and  remained  over  night,  occupying  the  same  bed 
as  husband  and  wife,  then  abandoned  her  and  returned  to  his 
home  in  Huntington  county.  He  contributed  nothing  to 
her  support  or  to  the  expenses  attending  the  birth  of  the 
child,  or  to  the  funeral  expenses  when  it  died.  He  was  able 
to  support  her.  She,  driven  by  the  force  of  circumstances, 
was  compelled  to  make  her  own  living ;  she  was  of  weak 
mind ;  she  was  employed  to  keep  house  for  an  unmarried 
man,  and  finally  lived  in  adultery  with  him  for  several  years, 
until  his  death,  which  occurred  several  years  prior  to  the 
death  of  Edward  Mize,  and  during  all  this  time  no  proceed- 
ings were  taken  by  the  deceased  during  his  life  to  have  the 
marital  relations  dissolved.  It  was  his  duty  after  he  married 
her  to  have  lived  with  her  and  supported  her  unless  he  had 
legal  grounds  for  an  nulling  the  marriage  or  for  a  divorce,and  if 
he  had  either  he  should  have  enforced  his  right  in  that  respect, 
or  else  she  is  entitled  to  her  share  in  his  estate  after  his  death. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  October  6, 1892. 
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Lows  v.  Hamilton  et  al. 

JuDGMXOT. — Assumption  of  Mortgage  Indebtedness. — Sufficiency  of  OrowQmr 
plaint— Where  in  a  suit  to  foreclose  the  lien  of  certain  ditch  Uncer- 
tain of  the  defendants  appeared  and  filed  a  cross-complaint  against  the 
plaintiff  and  two  of  their  co-defendants  on  certain  notes  secured  by 
mortgage  and  recovered  judgment  by  default  against  one  of  the  de- 
fendants to  the  cross-complaint,  on  the  ground  that  he  had  assumed  to 
pay  the  mortgage  indebtedness  as  a,  part  of  the  purchase-price  of  the 
real  estate,  the  averments  in  the  cross-complaint  that  said  defendant 
purchased  the  mortgaged  property,  agreeing  to  assume  the  indebted- 

»  ness  thereon  as  part  of  the  purchase-price,  and  that  he  had  failed  to 
pay  any  part  thereof,  was  sufficient  to  authorize  the  rendition  of  a  per- 
sonal judgment  against  him.  • 

SjlMK.— Default.— Relief  Again*.— Inadvertence  and  Enviable  NegUeL— In- 
sufficiency of  Showing.— In  an  action  by  said  defendant  to  be  relieved 
from  said  judgment,  on  the  ground  that  it  had  been  taken  against  him 
through  his  mistake,  inadvertence  and  excusable  neglect,  the  fact  that  " 
the  process  served  in  the  action  was  not  distinctly  read  to  him,  and 
that  he  was  told  by  the  sheriff,  and  by  his  attorneys,  that  he  need  not 
appear,  when  he  furnished  no  excuse  for  not  reading  the  process  him- 
self, and  did  not  show  that  his  attorneys  had  been  informed  of  the  facto 
of  the  case,  would  not  entitle  him  to  such  relief. 

Btatutb  of  Fbauds.— Oral  Assumption  of  Mortgage  Indebtedness.— An  agree- 
ment to  assume  the  payment  of  a  mortgage  indebtedness  on  real  estate, 
as  part  of  the  purchase-price  thereof,  is  not  within  the  statute  oi  frauds. 

From  the  White  Circuit  Court. 

8.  P.  Thompson  and  iJ.  P.  Davidson,  for  appellant. 
E.  B.  Sellers,  for  appellees. 

Coffey,  J.— Prior  to  the  April  term,  1888,  of  the  ^Wte 
Circuit  Court,  an  action  was  commenced  in  that  county  ty 
the  State  on  the  relation  of  the  prosecuting  attorney  ag*i°s* 
a  large  number  of  persons  residing  in  that  county,  to  en# 
force  against  their  lands  the  liens  of  certain  ditch  assess- 
ments. 

Among  the  defendants  to  the  action  were  the  appeH*0* 
and  the  appellees  and  one  James  H.  Turpie.  To  that  suit 
the  appellant  made  default.     The  appellees  appeared  and  on 
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the  11th  day  of  May,  1888,  the  appellee  Hamilton  filed  an 
amended  cross-complaint  against  the  plaintiff  in  the  action 
and  against  the  appellant  Lowe  and  James  H.  Turpie. 

The  cross-complaint  alleged  that  the  plaintiff  in  the  main 
action  claimed  a  lien  on  the  land  therein  described  for  the 
sum  of  two  hundred  and  eighty  dollars  and  sixty-three  cents, 
but  denied  that  any  such  lien  existed ;  that  on  the  7th  day 
of  December,  1882,  Turpie,  by  his  three  several  promissory 
notes  of  that  date,  promised  to  pay  Hamilton  the  sum  of 
seven  hundred  and  fifty  dollars  at  the  times  specified  in  said 
notes,  being  two,  four  and  six  years  after  the  date  thereof; 
that  to   secure  the  notes  Turpie  and  his  wife  executed  to 
Hamilton  a  mortgage  upon  the  land,  which  mortgage  was 
duly  recorded ;  "  that  after  the  execution  of  said  notes  and 
mortgage  the  defendant,  Hugh  Lowe,  purchased  said  real 
estate  and  as  a  part  of  the  consideration  for  said  purchase 
agreed  to  assume  and  to  pay  said  notes  and  mortgage  of  the 
cross-complainant,  and  that  he  failed  to  pay  any  part  thereof; 
that  all   said  notes  and  mortgage  were  given  as  purchase 
money  for  said  real  estate  by  said  defendants,  James  H.  Turpie 
and  Emma  Turpie  to  his  cross-complainant ;  that  there  is  due 
this  cross-complainant  from  said  James  H.  Turpie,  Emma 
Turpie  and  Hugh  Lowe  on  account  of  said  notes  and  mort- 
gage for  principal,  interest  and  attorney  fees  the  sum  of  two 
thousand  dollars."     To  the  cross-complaint  is  appended  a 
prayer  for  judgment  against  James  H.  Turpie  and  the  appel- 
lant, Lowe,  for  the  sum  of  two  thousand  dollars  and  for  a 
decree  of  foreclosure  against  all  the  defendants  thereto. 

The  appellant,  Lowe,  being  served  with  process  to  answer 
to  this  cross-complaint,failed  to  appear  and  was  defaulted. 
Upon  a  hearing  by  the  court  a  personal  judgment  was  ren- 
dered against  James  H.  Turpie  and  the  appellant  for  the  full 
amount  of  the  notes  set  out  in  the  cross-complaint,  including 
interest  and  attorney's  fees. 

This  judgment  was  rendered  on  the  20th  day  of  February, 
1889,  and  on  the  2d  day  of  December,  1889,  this  action  was 
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commenced.  The  complaint  in  this  action  consists  of  three 
paragraphs. 

The  first  paragraph  recites  the  commencement  of  the  origi- 
nal action  by  the  State  on  relation  of  the  prosecuting  attor- 
ney, giving  the  title  of  the  case,  including  the  names  of  all 
the  numerous  parties  defendant;  that  on  May  11,  1888,  the 
appellant  Hamilton,  defendant  therein,  filed  his  cross-com- 
plaint, the  default  of  the  defendant,  and  the  rendition  of  the 
judgment  complained  of,  and  setting  out  a  full  transcript  of 
the  proceedings  in  cross  action  by  way  of  exhibit,  as  part  of 
the  complaint,  and  assigns  as  error  the  insufficiency  of  the 
facts  to  constitute  a  cause  of  action  for  a  personal  judgment 
against  the  appellant. 

The  second  paragraph  sets  up  the  filing  of  the  cross-com- 
plaint upon  the  notes  and  mortgage  of  Turpie  upon  the 
land ;  the  averment  therein  that  appellant  had  as  part  of  the 
consideration  for  the  purchase  of  the  land  agreed  to  pay  them 
off;  that  he  never  was  served  with  process,  as  he  believed; 
that  he  was  a  mere  nominal  party  to  the  proceeding  as  Ham- 
ilton well  knew;  that  he  had  no  cause  of  action  against  him 
for  a  personal  judgment;  that  he  gave  no  evidence  of  such 
right,  and  that  he,  Hamilton,  knew  that  it  was  contrary  to 
right  and  justice ;  that  he  knew  that  he  had  no  cause  of  ac- 
tion against  him,  and  that  such  personal  judgment  wai  a 
fraud  upon  him. 

The  third  paragraph  sets  up,  as  additional  matter  to  that 
in  the  second,  that  the  judgment  was  taken  against  him  by 
mistake,  inadvertence  and  excusable  neglect  of  the  appel- 
lant ;  that  in  the  original  suit  to  foreclose  the  lien  of  certain 
ditch  taxes  he  was  -made  a  party  to  the  complaint ;  that  he 
spoke  to  attorneys  about  it  and  was  told  that  it  was  only  an 
equity  of  redemption  to  be  foreclosed  ;  that  appellant  need 
not  answer  nor  appear;  that  afterwards  when  the  summons 
on  defendant's  cross-complaint  was  served  it  was  not  dis- 
tinctly read,  and  the  appellant  thought  it  was  in  the  same 
case,  and  had  no  other  knowledge  of  any  proceedings  in  said 


MAY  TERM,  1892.  409 


Lowe  9.  Hamilton  <t  al. 


cross-action  until  September  16th,  1889;  that  the  sheriff 
and  also  the  attorneys  informed  him  that  it  was  not  neces- 
sary for  him  to  appear  at  all ;  that  he  made  no  promise  to 
pay  off  any  lien  on  the  land  either  verbal  or  written.  He 
also  averred  that  he  had  been  summoned  in  a  very  large 
number  of  similar  cases  in  regard  to  foreclosure  of  liens  on 
the  lands  of  the  Turpies;  that  in  no  other  instance  had  there 
been  any  attempt  to  take  a  personal  judgment  against  him; 
that  he  had  a  valid  and  meritorious  defence,  etc. 

The  second  and  third  paragraphs  of  the  complaint  are 
verified. 

The  court  sustained  a  demurrer  to  each  paragraph  of  the 
complaint,  and  this  ruling  is  assigned  as  error  here. 

The  first  paragraph  of  the  complaint  is  a  complaint  to  re- 
view  the  judgment  rendered  against  the  appellant  upon  the 
alleged  ground  that  the  cross-complaint  does  not  state  facts 
sufficient  to  authorize  a  personal  judgment  against  him.  It  is 
objected  that  it  does  not  appear  when  the  contract  by  which 
the  appellant  assumed  to  pay  the  notes  and  mortgage  in  suit 
was  made,  with  whom  it  was  made,  what  its  terms  were,  what 
the  consideration  was,  whether  the  contract  was  by  parol  or 
in  writing,  and,  if  oral,  how  it  was  taken  out  of  the  statute 
of  frauds.  These  objections  go  to  the  question  of  the  cer- 
certainty  of  the  allegations  in  the  cross-complaint.  It  does 
appear  that  the  notes  and  mortgage  set  out  with  the  cross- 
complaint  were  executed  by  Turpie  in  consideration  of  the 
purchase-money  for  the  land  therein  described.  The  plain 
inference  from  the  allegations  of  the  cross-complaint  is,  that 
the  appellant  purchased  the  land  therein  described  from 
Turpie,  since  it  appears  that  Turpie  was  its  owner ;  that  he 
agreed  at  the  time  of  such  purchase,  as  part  of  the  purchase- 
price,  to  pay  the  mortgage  held  by  the  appellee,  Hamilton. 
It  not  being  alleged  that  the  contract  was  in  writing  the  legal 
presumption  is  that  it  was  oral,  but  such  an  agreement  is  not 
within  the  statute  of  frauds.  Snyder  v.  Robinson,  35  Ind. 
311 ;  McDillv.  Ounn,  43  Ind.  315;  Waterman  v.  Morgan, 
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114  Ind.  237;  Fleming  v.  Easier,  60  Ind.  399;  Henderson 
v.  McDonald,  84  Ind.  149 ;  Rhodes  v.  Mathews,  67  Ind.  131. 

It  is  probably  true  that  the  cross-complaint  is  subject  to  a 
motion  to  make  it  more  specific,  but  such  defects  can  not  be 
reached  by  demurrer  nor  by  an  application  to  review.  In 
our  opinion  the  cross-complaint  states  facts  sufficient  to  au- 
thorize a  personal  judgment  against  the  appellant,  and  this 
being  true,  the  court  did  not  err  in  sustaining  a  demurrer  to 
the  first  paragraph  of  the  complaint. 

The  second  and  third  paragraphs  of  the  oomplaint  seem  to 
be  based  upon  the  provisions  of  section  396,  R.  S.  1881, 
which  provides  that  a  party  shall  be  relieved  from  a  judg- 
ment taken  against  him  through  his  mistake,  inadvertence, 
surprise  or  excusable  neglect.  The  question,  therefore,  is 
presented  as  to  whether  either  one  of  these  paragraphs  states 
facts  sufficient  to  entitle  the  appellant  to  this  relief. 

The  allegation  or  statement  of  the  appellant  in  the  second 
paragraph  of  the  complaint,  to  the  effect  that  he  does  not  be- 
lieve he  was  served  with  process  on  the  cross-complaint,*is 
modified  by  the  further  statement  of  the  appellant,  to  the 
effect  that  he  has  no  recollection  of  being  so  served. 

In  the  third  paragraph  he  admits  that  he  was  served  with 
process,  but  gives  as  a  reason  for  his  neglect  to  defend  that 
the  process  was  not  distinctly  read.  He  gives  no  excuse  for 
not  reading  the  summons  himself,  nor  for  not  requiring  it  to 
be  read  more  distinctly.  He  had  no  right  to  rely  upon  the 
statement  of  the  sheriff  as  to  the  nature  of  the  suit  against 
him,  since  the  sheriff  is  not  presumed  to  possess  knowledge 
upon  that  subject  beyond  that  disclosed  by  his  writ. 

It  is  true  he  states  that  he  was  advised  by  his  attorneys 
that  no  personal  judgment  could  be  taken  against  him,  but 
he  does  not  show  that  he  made  any  statement  of  the  facts  to 
his  attorneys,  or  that  they  had  any  knowledge  of  the  con- 
tents of  the  cross-complaint.  If  his  attorneys  did  have 
knowledge  of  the  contents  of  this  pleading,  and  with  such 
knowledge  advised  him  that  no  personal  judgment  could  be 
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taken  against  him,  this  would  not  be  the  kind  of  mistake 
contemplated  by  the  statute  under  immediate  consideration. 

If  a  judgment  were  to  be  set  aside  on  every  occasion  when 
the  attorney  of  one  of  the  parties  to  a  suit  should  make  a 
mistake  in  a  science  so  intricate  as  that  of  the  law,  there 
would  be  little  stability  in  judgments. 

In  our  opinion  neither  the  second  nor  third  paragraph  of 
the  complaint  states  facts  sufficient  to  authorize  us  to  relieve 
the  appellant  from  the  personal  judgment  of  which  he  com- 
plains. As  bearing  upon  the  question  here  discussed,  see 
Bristor  v.  Galvin,  62  Ind.  352  ;  Jonsson  v.  Lindstrom,  114 
Ind.  152  ;   Williams  v.  Grooms,  122  Ind.  391. 

Judgment  affirmed. 
Filed  Oct.  14, 1892. 


No.  15,414. 

Parks  v.  Satterthwaite,  Administrator. 

Trust  and  Tbustes. — Special  Finding. — Fraud.— Recovery. — In  an  action 
against  a  trustee's  administrator  for  a  conversion  of  money  by  the  dece- 
dent,where  there  is  a  special  finding  of  the  court,  but  such  special  find- 
ing does  not  show  that  there  was  any  actual  fraud  on  the  part  of  the 
trustee,  the  case  must  be  treated  as  one  into  which  no  element  of  fraud 
enters.  Where  fraud  is  essential  to  a  recovery,  it  must  be  found  as  an 
ultimate  or  inferential  fact. 

Same.— Statute  oj  Limitations. — Exceptions  to. — The  rule  that  the  statute  of 
limitations  is  a  bar  to  suits  in  equity  as  well  as  actions  at  law  has  its 
•exceptions  in  direct  trusts,  and  technical  and  continuing  trusts,  which 
are  creatures  of,  and  fall  within  the  exclusive  jurisdiction  of  chancery. 

Same. — Statute  oj  Limitations. — Declarations. — Estoppel. — Mere  declarations 
of  the  trustee  that  he  had  so  arranged  matters  that  appellant  would 
get  his  money  will  not,  in  the  absence  of  fraud,  operate  by  way  of  es- 
toppel to  preclude  the  appellee  from  setting  up  the  statute  of  limita- 
tions. 

Special  Findings  — Must  State  Fads  not  Evidence. — In  a  special  finding, 
mere  statements  of  matter  of  evidence  are  out  of  place  and  can  not  be 
considered  in  this  court.  It  is  the  duty  of  the  trial  court  to  determine 
what  the  evidence  proves  and  state  its  judgment  or  conclusions  as  to 
the  fact. 
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Statute  of  Limitations. — Continuing  Trust. — Demand —  When  Necemry.— 
The  statute  of  limitations  does  not  run  until  a  cause  of  action  accrues, 
and  where  there  is  a  continuing  trust,  or  where  the  contract  is  a  con* 
tinuing  one  and  of  such  a  character  as  to  make  a  demand  necessary 
to  a  complete  cause  of  action,  the  statute  does  not  begin  to  run  until  a 
demand  has  been  made. 

From  the  Huntington  Circuit  Court. 

« 

O.  W.  Whitelock  and  S.  E.  Cook,  for  appellant. 

H.  B.  Sayler,  8.  M.  Sayler  and  /.  M.  Sayler  f  for  appellee. 

Elliott,  J. — In  the  year  1865  the  county  of  Huntington 
offered  a  bounty  of  five  hundred  dollars  to  each  person  wbo 
would  enlist  in  the  military  service  of  the  United  States. 
This  offer  was'accepted  by  the  appellant,  and  he  entered  the 
service.  At  the  time  of  his  enlistment  he  was  under  the  age 
of  twenty-one  years.  Shortly  after  his  enlistment  his  father, 
Joseph  Parks,si nee  deceased,  collected  the  bounty  without  bis 
knowledge  or  consent.  The  deceased  admitted  to  divers  per- 
sons the  collection  of  the  money,  and  stated  that  he  was  keep- 
ing it  for  his  son,  and  at  one  time  (the  date  does  not  appear) 
declared,  in  response  to  a  request  from  the  appellant,  that  he 
had  arranged  it  so  that  the  appellant  would  get  the  money. 
This  suit  was  not  brought  until  more  than  fifteen  years  after 
the  receipt  of  the  money  by  the  father,  and  was  not  brought 
until  after  the  father's  death.  The  facts  we  have  outlined 
are  embodied  in  a  special  finding. 

As  there  is  no  finding  that  the  appellee's  intestate  was 
guilty  of  actual  fraud,  we  must  treat  the  case  as  one  into 
which  no  element  of  that  kind  enters,  for  it  is  well  settled 
that  where  fraud  is  essential  to  a  recovery  it  must  be  found 
as  an  ultimate  or  inferential  fact.  See  authorities  cited  in  El- 
liott's Appellate  Procedure,  section  787,  note  2.  The  case 
before  us  does  not  come  within  the  rule  that  suits  against  a 
trustee  are  not  necessarily  barred  where  the  person  charged 
as  trustee  was  guilty  of  fraud.  We  fully  recognize  the  rule 
that  even  in  cases  of  constructive  or  implied  trusts  the  stat- 
ute will  not  bar  a  suit  where  there  is  fraud,  but  we  can 
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not  assume  that  there  was  fraud  on  the  part  of  Joseph  Parks. 
Piatt  v.  Vattier,  1  McLean,  146 ;  Piatt  v.  Vattier,  9  Pet.  405 ; 
Juzan  v.  Toulmin,  9  Ala.  662. 

The  appellee's  intestate  undoubtedly  received  and  held  the 
money  under  such  circumstances  as  entitled  the  appellant  to 
treat  him  as  a  trustee.  If  the  suit  had  been  brought  in  due 
time,  there  would  have  been  no  question  as  to  the  appellant's 
right  to  recover  as  the  beneficiary  of  an  implied  or  construc- 
tive trust*  The  question,  however,  in  the  actual  case  is  not 
as  to  the  abstract  right  of  recovery,  but  as  to  the  effect  of 
the  statute  of  limitations  upon  the  right  to  maintain  a  suit. 
If  the  case  is  to  be  regarded  as  the  ordinary  one  of  a  trust 
imposed  by  law,  there  can  be  no  escape  from  the  conclusion 
that  the  statute  operates  as  a  bar.  The  case  falls  fully 
within  the  doctrine  thus  stated  in  Raymond  v.  Simonson, 
4  Blackf.  77 :  "  The  general  rule,  however,  that  the  statute 
of  limitations  is  a  bar  to  suits  in  equity,  as  well  as  ac- 
tions at  law,  has  its  limits.  It  is  opposed  by  another  gen- 
eral rule,  that  in  cases  of  frauds  and  trusts,  the  statute  of 
limitations  does  not  run.  The  trusts  coming  within  this  rule 
are  direct  trusts,  technical  and  continuing  trusts,  which  are 
not  cognizable  at  law,  but  which  are  mere  creatures  of  a 
court  of  equity,  and  fall  within  the  proper  and  exclusive  ju- 
risdiction of  chancery.  There  are  numerous  eventual  and 
possible  trusts,  that  are  raised  by  law  and  otherwise,  and  that 
fall  within  the  control  of  the  statute.  Every  deposit  is  a 
trust;  every  person  who  holds  money  to  be  paid  to  another, 
or  to  be  applied  to  a  particular  and  specific  purpose,  is  a 
trustee,  and  may  be  sued  either  at  law  or  in  equity."  If  the 
trust  imposed  upon  Joseph  Parks  must  be  regarded  as  an  or- 
dinary trust  imposed  by  law,  then  it  is  within  the  statute, 
inasmuch  as  the  trust  is  not  one  of  exclusive  equity  cogni- 
zance, and  such  a  trust  is  not  a  continuing  one.  If  the  trust 
was  completed  when  the  money  was  received,  then  a  cause  of 
action  enforceable  at  law  arose,  for  the  appellant  might  have 
sued  upon  an  implied  contract  or  for  money  had  and  received. 
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It  is  well  settled  that  in  such  case  the  statute  prevails.  Smith 
v.  Calloway,  7  Blackf.  86  (88) ;  Newborn  v.  Board,  etc.,  103 
Iod.  626,  and  authorities  cited ;  Stone  v.  Brown,  116  Lid. 
78  (80) ;  Godden  v.  Kimmell,  99  U.  S.  201 ;  Johnston  v.  Smith, 
27  Mo.  591.  Where,  however,  there  is  a  continuing  trust 
or  obligation  the  rule  does  not,  as  we  shall  presently  show, 
operate  in  full  force  or  vigor. 

We  agree  with  counsel  that  there  may  be  cases  where  the 
person  charged  as  a  trustee  may  be  estopped  from  availing 
himself  of  the  statute,  but  we  can  not  hold  that  the  appellee 
is  estopped  from  setting  up  that  defence.  There  is  no  find- 
ing that  there  was  any  fraudulent  concealment  of  the  receipt 
of  the  money,  nor  any  fraudulent  attempt  to  prevent  the 
appellant  from  ascertaining  and  enforcing  his  rights.  We 
can  not  agree  with  appellant's  counsel  that  the  assurance  of 
the  deceased  that  he  had  so  arranged  the  matter  that  the  ap- 
pellant would  get  his  money  operates,  by  way  of  estoppel, 
to  preclude  the  appellee  from  setting  up  the  defence  of  the 
statute,  since  there  is  no  finding  that  there  was  a  fraudulent 
act  or  fraudulent  intent. 

The  statement  in  the  special  finding  that  the  appellee's  in- 
testate declared  to  third  persons  that  he  was  keeping  the 
money  for  his  son  is  the  statement  of  a  matter  of  evidence, 
and  is  not  the  statement  of  a  fact.  As  we  have  already  im- 
pliedly said,  the  statements  of  mere  matters  of  evidence  are 
out  of  place  in  a  special  finding,  for  it  is  the  duty  of  the 
trial  court  to  determine  what  the  evidence  proves  and  state 
its  judgment  or  conclusion  as  the  fact.  In  this  instance,if 
the  court  had  concluded  that  the  evidence  proved  that  Jo- 
seph Parks  was  keeping  the  money  for  the  appellant,  it  was 
its  duty  to  have  so  stated  its  conclusion,  and  not,  as  it  did, 
.  merely  report  the  evidence  in  the  special  finding.  Evidence 
and  facts  are  essentially  different  things.  We  can  not,  un- 
der the  well  settled  rule,  do  otherwise  than  eliminate  the 
statements  of  the  evidence  from  the  facts  stated  by  the  court. 

The  difficult  question  in  the  case  is  as  to  whether  the  facts 
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stated,  excluding  mere  evidence,  show  that  the  deceased 
agreed  with  his  son  to  keep  the  money  for  him.  If  he  did 
so*  agree,  then  we  think  it  quite  clear  that  it  must  be  ad- 
judged that  the  right  of  action  is  not  shown  to  be  barred. 
Where  one  receives  the  money  of  another  to  keep  for  him — 
takes  it,  in  other  words,  as  a  continuing  trust — the  statute 
does  not  run  until  there  is  a  disavowal  of  the  trust  or  a  re- 
fusal to  perform  upon  proper  demand.  If,  for  illustration, 
a  son  is  about  to  enter  the  army,  and  the  father  receives  or 
collects  money  under  an  agreement  to  keep  it  for  him,  the  stat- 
ute does  not  begin  to  run  until  there  has  been  a  breach  or 
a  disavowal  of  the  trust.  This  is  the  doctrine  of  many 
closely  analogous  oases.  Sawyer  v.  Tappan,  14  N.  H.  352  ; 
Rusting  v.  Rusting,  42  N.  J.  Eq.  594  ;  Ziick  v.  Gulp,  59  Cal 
142 ;  Cross  v.  Eureka,  etc.,  Go.,  73  Cal.  302. 

The  doctrine  is  substantially  the  same  at  law  as  in  equity. 
Morse  Banking,  section  322 ;  Payne  v.  Gardiner,  24  N.  Y. 
146';  Smiley  v.  Fry,  100  N.  Y.  262 ;  Finlcbone's  Appeql,  86 
Pa.  St.  368.  The  statute  does  not  begin  to  run  until  the 
cause  of  action  accrues,  and  where  there  is  a  continuing  trust, 
or  where  the  contract  is  a  continuing  one,  and  of  such  a  char- 
acter as  to  make  a  demand  necessary  to  a  complete  cause  of 
action,  the  statute  does  not  begin  to  run  until  demand  has 
been  made.  Pressley  v.  Davis,  7  Richardson  Eq.  105  (62  Am. 
Dec.  396).  It  is  true  that  there  are  cases  where  the  demand 
must  be  made  within  the  period  fixed  by  statute.  Newsom 
v.  Board,  etc.,  «upra,and  cases  cited.  But  it  is  also  true  that 
there  are  cases  where  a  very  different  rule  applies.  Such  a 
case,  for  instance,  is  that  of  a  continuing  trust,  or  of  a  con- 
tract to  keep  for  another  money  of  which  he  makes  a  deposit. 
Oirard  Bank  v.  Bank,  39  Pa.  St.  92 ;  Wilson  v.  Brookshire, 
126  Ind.  497.  No  general  rule  can  be  laid  down  that  will 
fit  all  cases,  since  there  are  cases  where  justice  requires  that 
a  demand  should  be  made  within  the  statutory  period,  while 
in  others  the  nature  of  the  contract  and  the  situation  of  the 
parties  requires  that  it  be  adjudged  that  the  trust  or  obliga- 
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tion  is  a  continuing  one,  which  is  not  violated  or  broken 
until  there  is  a  refusal  to  honor  a  demand,  and  that  until 
then  the  statute  does  not  begin  to  run.  Daugherty  v.  Wheder, 
125  Ind.  421  (426).  But  while  we  believe  the  law  would  be 
with  the  appellant  if  the  assumption  of  counsel  that  there 
was  a  direct  and  continuing  trust  could  be  made  good,  we 
are  compelled  to  hold  that,  upon  the  facts  stated  in  the  special 
finding, the  assumption  is  unsupported,  and  that  there  is  no 
express  or  direct  continuing  trust  or  obligation  shown.  The 
utmost  that  can  be  said  is  that  there  was  a  trust  cast  upon  the 
appellee's  intestate,  and  that  by  subsequent  acts  and  declar- 
ations he  acknowledged  the  trust.  We  have  endeavored  in 
vain  to  find  facts  which  will  justify  us  in  holding  that  there 
was  such  a  continuing  direct  trust  or  obligation  as  postponed 
the  running  of  the  statute  until  after  a  demand  and  a  refusal 
or  disavowal. 

If  there  had  been  a  motion  for  a  venire  de  novo  properly 
followed  up,  we  should  have  quite  a  different  case,  but  we 

have  only  the  exceptions  to  the  conclusions  of  law. 
Judgment  affirmed. 

Filed  October  14, 1892. 


No.  15,792. 

Reid  et  al.  v.  Johnson. 

Mechanic's  hiss.— Agreement  not  to  File  Notice.— Violation  ©/.— Cto»-C&«- 
plaint. — Nominal  Damages. — Sustaining  Demurrer. — Harmless  Error. — In  an 
action  against  a  contractor,  who  had  purchased  the  material,  and  the 
owner  of  the  property,  to  enforce  a  mechanic's  lien  and  recover  the 
amount  of  the  claim,  the  contractor  filed  a  cross-complaint  claiming 
damages  for  a  breach  of  contract  on  the  part  of  the  plaintiff  in 
filing  the  notice  of  mechanic's  lien.  The  cross-complaint  does  not  state 
in  what  manner  or  to  what  extent  the  contractor  was  injured.  There 
was  a  prayer  for  $500  damages.  To  this  cross-complaint  a  demurrer 
was  sustained. 
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Hddy  that  as  there  was  no  averment  that  the  contractor  was  damaged  in 
any  sum,  the  prayer  for  damages  could  not  supply  such  deficiency. 

Meld,  also,  that  if  the  cross-complaint  was  good,  the  sustaining  of  the  de- 
murrer thereto  would  not  amount  to  reversible  error,  since  if  any  dam- 
ages were  recoverable  under  the  cross-complaint  they  would  only  be 
nominal,  and  a  wrong  ruling  is  only  available  error  when  it  does  harm 
to  the  substantial  rights  of  the  complaining  party. 

From  the  Marion  Superior  Court. 

J.  F.  Carson  and  C.  N.  Thompson,  for  appellants. 
W.  N.  Harding  and  A.  R.  Hovey,  for  appellee. 

McBride,  C.  J. — The  appellant  was  a  contractor,  em- 
ployed by  George  W.  and  Jane  G.  Bender  to  erect  a  dwell- 
ing-house upon  land  belonging  to  them.  He  purchased  ma- 
terial of  one  John  B.  Emerson,  who  took  the  necessary  steps 
to  secure  a  lien  for  the  same  on  the  property.  Emerson  be- 
came insolvent,  and  the  claim  passed  into  the  hands  of  a  re* 
ceiver,  who  sold  it  under  order  of  court  to  the  appellee. 

This  suit  was  by  her  to  recover  the  amount  of  the  claim 
and  foreclose  the  lien.  The  principal  controversy  in  this 
court  arises  on  the  action  of  the  trial  court  in  sustaining  a 
demurrer  to  a  paragraph  of  cross-complaint  filed  by  the  ap- 
pellant. The  pleading  in  question  alleges :  "  That  hereto- 
fore, to  wit,  on  the  day  of ,  1886,  the  said  de- 
fendant contracted  to  erect  and  complete  a  dwelling-house 
for  his  co-defendant,  George  W.  Bender,  on  the  property  de- 
scribed in  the  complaint  herein, — being  a  contractor.  And 
this  defendant  says  that  one  John  B.  Emerson,  a  dealer  in 
lumber,  offered  to  furnish  estimates  for  the  lumber  necessary 
to  be  used  in  the  construction  of  said  house.  And  the  cross- 
complainant  says  that  it  was  agreed,  by  and  between  said 
Emerson  and  this  defendant,  that  said  Emerson  would  fur- 
nish the  lumber  necessary  for  the  construction  of  said  house, 
upon  agreed  prices.  And  it  was  also  stipulated,  as  a  part  of 
said  agreement  between  said  cross-complainant  Beid  and 
said  Emerson,  that  said  Emerson  would  not  file  any  notice 
Vol.  132.— 27 
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of  a  mechanic's  lien  on  said  property  for  any  lumber  far- 
nished  by  said  Emerson,  which  notice,  if  filed,  would  affect 
the  standing  and  credit  of  defendant  Reid  as  a  contractor. 
That  said  Emerson  consented  to  said  stipulation,  and  agreed, 
in  consideration  of  defendant  Reid  purchasing  said  lumber 
of  said  Emerson,  not  to  file  any  notice  of  a  mechanic's  lien 
therefor.  And  defendant  Beid  says  he  performed  all  the 
conditions  of  said  agreement  on  his  part  to  be  performed, 
but  says  that  said  Emerson,  in  violation  of.  his  said  contract, 
did  file  such  notice  of  a  mechanic's  lien,  to  the  injury  and 
damage  of  this  defendant's  credit  and  standing  as  a  con- 
tractor. And  defendant  Reid  says  that  plaintiff,  Mary  L> 
Johnson,  is  the  purchaser  of  the  claim  in  suit,  being  a  claim 
for  said  lumber,  at  a  sale  held  by  the  assignee  of  said  Emer- 
son under  order  of  the  proper  court ;  that  said  John  B.  Em- 
erson is  now  wholly  insolvent ;  that  the  amount  of  damages 
due  defendant  Beid,  by  reason  of  the  breach  of  the  contract 
herein  referred  to,  should  be  set  off  as  against  the  claim  of 
the  plaintiff  herein."    Wherefore,  etc. 

The  paragraph  concludes  with  a  prayer  for  a  judgment  for 
$500,  and  that  the  same  be  setoff  against  any  judgment  ren- 
dered in  plaintiff's  favor  on  the  claim. 

The  theory  of  this  paragraph  is  that  the  appellant  is  en- 
titled to  recoup  damages  for  Emerson's  violation  of  his 
agreement  to  waive  his  right  to  a  lien. 

It  is  clear  that  if  any  damages  are  recoverable  at  all  un- 
der the  averments  of  this  paragraph  of  cross-complaint,  the 
recovery  would  be  limited  to  nominal  damages.  No  special 
damages  are  averred.  It  does  not  appear  wherein,  in  what 
manner,  or  to  what  extent,  the  appellant  was  injured,  either 
in  his  character  or  in  his  standing  as  a  contractor.  There 
is  no  averment  that  he  was  damaged  in  any  sum.  The 
prayer  for  a  judgment  for  $500  can  not  supply  the  place  of 
such  an  averment.  It  is  not  a  case  where  the  damages  can 
be  computed  or  in  any  way  ascertained  from  the  facta 
pleaded. 
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Whether  damages  are  recoverable  at  all  for  a  breach  of 
such  a  contract  we  need  not  decide.  Assuming  that  dam- 
ages are  recoverable,  and  that  the  paragraph  in  question  is 
sufficient  for  the  recovery  of  nominal  damages,  the  error  in 
sustaining  the  demurrer  to  it  will  not  justify  a  reversal.  A 
wrong  ruling  is  only  available  as  error  when  it  does  harm 
in  a  material  degree  to  the  substantial  rights  of  the  com- 
plaining party.     Elliott's  App.  Proc,  section  636. 

When  the  averments  of  a  pleading  are  such  as  to  author* 
ize  the  recovery  of  nominal  damages  and  no  more,  and  do 
not  in  any  way  involve  the  establishment  or  vindication  of 
any  substantial  right  it  is  not  available  error  to  sustain  a 
demurrer  to  it. 

The  only  additional  question  discussed  arises  on  the 
court's  action  in  overruling  a  motion  for  a  new  trial.  The 
question  is  not  properly  in  the  record.  We  have,  however, 
examined  it,  and  are  of  the  opinion  that  the  court  did  not 
err  as  the  appellant  contends. 

Judgment  affirmed. 

Filed  Oct  15, 1892. 
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Afpobtiohmxnt  ACT.—Fictiiiotu  8uti.—CoUimon.-~Motion  to  Dismiss. — An 
action  was  brought  questioning  the  validity  of  two  acts  of  the  Legisla- 
ture and  to  enjoin  the  officers  of  the  county  from  acting  under  them, 
and  to  compel  them  to  proceed  under  an  earlier  act  of  the  Legislature 
relating  to  the  same  subject. 

Held,  that  the  action  was  properly  brought  against  the  officers  named,  and 
the  fact  that  such  officers,  relator,  and  attorneys  all  entertain  the  same 
opinion  of  the  laws  in  question,  or  are  otherwise  agreed,  is  immaterial. 

HM,  also,  that  when  the  Attorney  General  moved  to  dismiss  the  appeal 
on  the  ground  that  the  suit  was  fictitious  and  collusive,  and  all  the  par. 
ties  to  the  original  litigation  file  affidavits  and  answers  denying  collu- 
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sion,  and  asserting  that  the  controversy  is  real,  and  there  is  nothing  in 
the  record  or  in  the  showing  made  by  the  Attorney  General  sufficient  to 
authorize  a  dismissal,  the  motion  could  not  be  entertained. 

Pjllotigs. — Admitting  New  Partus. — When  it  is  shown  that  the  determi- 
nation of  a  cause  may  seriously  affect  the  rights  of  those  not  parties,  it 
is  proper,  on  a  sufficient  showing,  to  permit  them  to  intervene  and  pre- 
sent their  side  of  the  controversy. 

Samm.— Action  Affecting  the  Public*— Oatting  in  Attorney  QeneraL — When  the 
adjudication  sought  is  such  as  will  affect  the  general  public,  it  is  the 
duty  of  the  court  to  take  such  additional  steps  as  may  be  necessary  to 
a  full  presentation  of  the  questions  involved,  as,  for  example,  calling 
in  the  Attorney  General. 

Constitutional  Law. — Motive*  of  Legislature.— In  a  proper  case,  the  court 
can  determine  whether  a  statute  is  constitutional  or  unconstitutional, 
but  it  can  not  judge  as  to  the  motives  of  the  Legislature  in  its  enact- 
ment. 

Affsaia — Filing  TYanscripte.— Order  of — Advancement — Appeals  must  be 
docketed  and  heard  in  the  order  in  which  the  transcripts  are  filed,  hot 
the  court  may,  in  cases  involving  important  public  interests,  direct  oth- 
erwise and  advance  the  hearing  of  the  cause,  but  a  party  is  not  entitled 
to  such  advancement  as  a  matter  of  right 

From  the  Henry  Circuit  Court. 

J.  H.  Mellett  and  W.  E.  Niblack,  for  appellants. 
A.  W.  Wishard,  Jf.  E.  Forkner,  F.  Winter,  and  J.  B. 
Elam,  for  appellee. 

McBride,  C.  J. — The  Attorney  {General  mores  to  dis- 
miss this  appeal,  on  the  ground  that  the  suit  is  fictitious  and 
collusive.  All  the  parties  to  the  original  litigation  have 
filed  affidavits  and  answers,  resisting  the  motion,  denying 
collusion  and  asserting  that  the  controversy  is  real.  The 
appellee  also  files  a  motion  to  strike  out  the  motion  of  the 
Attorney  General  to  dismiss,  and  to  vacate  the  order  per- 
mitting his  appearance. 

We  find  nothing  in  the  record,  or  in  the  showing  made 
by  the  Attorney  General,  sufficient  to  authorize  a  dismis- 
sal. The  complaint  questions  the  validity  of  two  acts  of  the 
Legislature,  seeks  to  enjoin  the  officers  of  the  county  from 
acting  under  them,  and  to  compel  them  to  proceed  under 
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an  earlier  act  of  the  Legislature  relating  to  the  same  sub- 
ject. 

The  relator  shows  such  interest  as  entitles  him  to  invoke 
the  aid  of  the  court.  It  is  also  apparent  that  he  is  sincere 
in  his  contention,  while  the  affidavits  of  all  the  parties 
deny  collusion. 

The  action  is  properly  brought  against  the  officers 
named.  The  facts  that  such  officers,  the  relator  and  at- 
torneys all  entertain  the  same  opinion  of  the  laws  in  ques- 
tion, or  are  otherwise  agreed,  is -wholly  immaterial.  The 
officers  named  are  sued  as  such,  and  not  as  individuals 
The  relator  in  such  cases  can  not  be  required  to  forego 
the  right  of  appealing  to  the  court,  simply  because  the 
officer  against  whom  he  must  necessarily  proceed  agrees 
with  him  politically  or  otherwise.  It  is  also  not  material 
at  whose  suggestion  or  expense  the  suit  was  instituted  or 
carried  on. 

Courts  can  not  refuse  to  entertain  and  decide  contro- 
versies because  the  motives  of  the  parties  and  promoters 
may  be  self-serving. 

When  it  is  shown  that  the  determination  of  a  cause 
may  seriously  affect  the  rights  of  those  not  parties,  it  is 
proper,  on  a  sufficient  showing,  to  permit  them  to  inter- 
vene and  present  their  side  of  the  controversy,  as  the  court 
has  here  done.  It  is  also  the  duty  of  the  court,  when  the 
adjudication  sought  will  seriously  affect  the  general  pub- 
lic, to  take  such  additional  steps  as  may  be  necessary  to  a 
full  presentation  of  the  questions  involved;  hence,  the 
appearance  of  the  Attorney  General, — which  is  not  in- 
trusive as  is  contended,  but  is  by  suggestion  of  the  court. 
The  law  makes  it  his  duty  to  attend  to  the  interests  of 
the  State  in  all  suits  in  which  the  State  is  interested  in 
this  court.     Section  5666,R.  S.  1881. 

While  the  State,  as  a  body  politic,  is  not  a  party  to  the 
original  litigation,  save  as  the  relator  is  permitted  to  use 
its  name,  still,  the  judgment  invoked  would  directly  affect 
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each  and  all  of  the  citizens  of  the  State,  individually  and 
collectively.  While  not  within  the  letter,  it  is  certainly 
so  far  within  the  spirit  of  the  statute  that  we  feel  justified 
in  permitting  his  appearance  as  the  representative  of  the 
people,  who,  in  the  aggregate,  constitute  the  State.  In 
so  doing  the  court  feels  justified  in  assuming  that  bis 
appearance  will  be  only  as  an  officer,  acting  under  the 
sanction  of  his  official  obligation ;  and  that  he  will  take 
only  such  steps  as  may,  in  his  judgment,  tend  to  aid  the 
court  in  reaching  a  just  determination  of  the  cause.  True, 
in  his  motion  to  dismiss  the  appeal  appears  language  re- 
lating to  the  circuit  judge  who  tried  the  cause,  which  can 
have  no  significance  save  as  a  reflection  upon  the  integrity 
of  that  officer.  We  assume  that  this  language  was  used 
without  sufficient  deliberation.  There  is  nothing  what- 
ever in  the  record  to  justify  it.  As  a  judge  he  was  com- 
pelled to,  and  did  discharge  a  duty  which  the  law  imposed 
upon  him.  As  we  have  said,  we  'assume  that  the  use  of 
this  language  was  merely  the  result  of  insufficient  deliber- 
ation, and  we  direct  that  it  be  struck  out.  Many  other 
matters,  appearing  in  this  motion,  as  well  as  in  the  sev- 
eral other  motions  and  papers  filed  by  the  parties,  being 
of  a  purely  personal  character,  and  not  tending  to  aid  the 
court  in  its  investigation,  must  be  disregarded.  So  also  of 
allegations  concerning  the  motives  of  the  Legislature  in 
the  enactment  of  the  law  in  question. 

We  assume  that  the  only  question  presented  by  the  re- 
cord for  our  consideration  is,  are  the  several  acts  of  the 
Legislature  in  question  valid  statutory  enactments  ?  And 
we  now  direct  that  all  steps  heretofore  taken,  all  papers 
filed,  and  all  arguments,  oral  or  otherwise  be  directed,  and 
strictly  confined  to  that  single  inquiry.  The  coixrt  can, 
in  a  proper  case,  determine  whether  a  given  statute  ib 
constitutional  or  unconstitutional,  but  it  can  no*  sit  in 
judgment  upon  the  motives  of  the  Legislature  in  ite  enact- 
ment.    Cooley  on  Constitutional  Limitations,  222 . 
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Nor  can  it,  so  far  as  anything  as  yet  appears  from  the 
record  before  us,  pass  judgment  upon  the  motives  of  any 
of  the  parties  to  this  litigation  or  of  counsel  in  the  case. 
We  can  not  tolerate  any  digression,  or  the  bringing  in  of 
immaterial  or  collateral  issues,  which  can  only  serve  to 
stir  up  strife  and  obscure  the  main  inquiry;  and  all  such 
matters  contained  in  the  several  papers  filed  are  ordered 
to  be  struck  out.  The  court  will  take  such  steps  as  will 
insure  a  full  and  fair  presentation  of  every  question  legiti- 
mately involved ;  but  in  view  of  certain  suggestions  made 
relative  to  the  filing  of  answers,  etc.,  will  remind  counsel 
that  this  court  can  not  be  converted  into  a  nisi  prius  tri- 
bunal.   Board,  etc.,  v.  Newman,  35  Ind.  10. 

The  appellee  moves  for  the  advancement  of  the  cause, 
and  for  such  action  as  will  permit  the  court  to  decide  it, 
prior  to  the  next  general  election,  nowless  than  a  month 
distant. 

The  advancement  of  a  cause  can  never  be  claimed  as  a 
right.  The  statute,  section  653,  R.  S.  1881,  provides  that 
appeals  shall  be  docketed  in  the  order  in  which  tran- 
scripts are  filed  and  shall  be  heard  in  the  same  order,  un- 
less the  court,  for  good  cause  shown,  direct  otherwise. 
This  invests  the  court  with  a  discretionary  power  of 
changing  the  order.  The  practice  under  this  statute  has 
been  to  advance  certain  classes  of  cases ;  generally,  only 
those  involving  important  public  interests.  Elliott's  Ap- 
pellate Procedure,  section  463.  The  character  of  this 
case,  and  of  the  questions  involved,  are  clearly  such  as 
bring  it  within  the  rule  of  practice  long  followed,  and  it 
should  be  advanced. 

Exercising  the  discretion  vested  in  us  by  the  law,  how- 
ever, we  can  not  feel  that  we  will  be  justified  in  hasten- 
ing our  decision  as  asked. 

It  is,  therefore,  ordered  that  the  cause  be  advanced ; 
and  that  it  be  set  down  for  oral  argument  on  the  17th 
day  of  November,  1892,  at  9:30  o'clock  A.  M.    It  is  further 
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ordered  that  all  briefs  be  filed  on  or  before  November 
14th,  and  that  counsel  be  required  to  exchange  briefs,  and 
to  furnish  points  for  oral  argument  as  required  by  the 
rules  of  this  court. 

Filed  Oct  12, 1892. 


No.  15,895. 

The  National  Bank  of  Battle  Cr^ek,  Michigan,  v.  Lock. 

Bill  of  Exceptions. — Averments  in  Evidence.— A.  statement  in  a  bill  of 
exceptions  that  certain  testimony  was  offered  in  evidence  does  not 
make  the  testimony  a  part  of  the  record,  and  is  not  equivalent  to  the 
averment  that  such  testimony  was  given. 

Judgment. — Defendant  Entitled  to  on  General  Denial.— Where  there  was  no 
evidence  introduced  entitling  the  plaintiff  to  recover,  the  defendant  is 
entitled  to  a  finding  and  judgment  on  the  issue  joined  by  his  answer  in 
general  denial,  and  it  matters  not  whether  the  evidence  supports  his 
affirmative  answers  or  not. 

From  the  Jasper  Circuit  Court. 

S.  P.  Thompson,  for  appellant. 

E.  P.  Hammond,  W.  B.  Austin  and  A.  H.  Hopkins,  for 
appellee. 

Olds,  J . — This  is  an  action  brought  by  the  appellant 
upon  a  note  executed  by  the  appellee  to  Nichols,  Shepard  A 
Company  for  $300.00  dated  July  1st,  1888,  due  on  or  be- 
fore December  25, 1888,  payable  at  the  Exchange  Bank 
in  Remington,  Ind.,  and  for  foreclosure  of  a  chattel 
mortgage  securing  the  same,  alleging  a  sale  and  transfer 
of  the  note  by  the  payee  to  the  appellant  by  indorsement. 
The  note  was  given  for  machinery.  Issues  were  joined  by 
an  answer  in  general  denial,  and  by  affirmative  answers, 
raising  questions  as  to  breach  of  contract  in  the  sale,  and 
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alleging  defects  in  the  machinery.  There  was  a  trial  and 
finding  and  judgment  for  the  appellee. 

A  motion  for  new  trial  was  filed  by  the  appellant  and 
overruled,  and  exceptions  reserved.  The  discussion  of 
counsel  for  the  appellant  relates  to  the  sufficiency  of  the 
evidence  to  support  the  affirmative  answers  of  the  appellee. 
The  point  is  made  by  counsel  for  the  appellee  that  there 
was  no  evidence  introduced  by  the  appellant,  entitling  it 
to  a  judgment;  that  the  record  does  not  show  that  either 
the  note,  mortgage  or  indorsement,or  assignment  of  either, 
was  put  in  evidence,  and  the  point  seems  to  be  well  taken. 
The  record  shows  that  the  appellant  offered  in  evidence 
the  note  sued  upon,  and  that  it  also  offered  in  evidence  the 
mortgage  and  a  separate  written  assignment  of  the  mort- 
gage and  note,  but  the  record  does  not  show  that  either 
was  admitted  or  introduced  in  evidence.  The  record  is 
silent  as  to  whether  they  or  either  were  admitted  or  re- 
ceived in  evidence,  or  whether  they  were  ruled  out  and 
excluded  by  the  court.  The  record  simply  shows  that 
such  instruments  in  writing  were  offered  in  evidence. 
The  complaint  alleges  a  transfer  of  the  note  by  the  payee 
to  the  appellant  by  indorsement.  No  indorsement  is  even 
offered  in  evidence.  There  is  a  material  difference  be- 
tween offering,  and  the  introduction  of  evidence.  The 
record  must  show  what  evidence  was  admitted,  thereby 
showing  upon  what  evidence  the  cause  was  tried. 

The  record  not  showing  that  any  evidence  was  intro- 
duced, entitling  the  appellant  to  a  finding  and  judgment, 
the  appellee  was  entitled  to  a  finding  and  judgment  on 
the  issue  joined  by  his  answer  of  general  denial,  and  it  is 
immaterial  whether  the  evidence  supported  his  affirmative 
answers  or  not.  Fellenzer  v.  VanValzah,  95  Ind.  128. 
In  Peck  v.  Louisville,  etc.,  B.  W.  Co.,  101  Ind.  366,  it  is 
held  that  "  A  statement  in  a  bill  of  exceptions  that  certain 
testimony  was  offered  does  not  make  that  testimony  a 
part  of  the  record,  and  is  not  equivalent  to  the  statement 
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that  such  testimony  was  given ;  *'  and  this  is  all  the  record 
shows  in  this  case.  To  the  same  effect  is  the  decision  in 
Lyon  v.  Davi$,  111  Ind.  384. 

There  is  no  error  in  the  record. 

Judgment  affirmed  with  costs. 

Filed  Oct  13, 1892. 


No.  13,050. 

i84U843?|    The  Board  of  Commissioners  of  Wells  County  bt  al. 

v.  Fahlor. 

Highways. — Ettabtkhment  of.— Special  AuewnenL—Notias. — In  proceedings 
to  establish  a  public  road,  where  an  adjacent  owner's  land  is  sought 
to  be  subjected  to  a  special  assessment,  notice  is  essential  to  confer  ju- 
risdiction. 

Judicial  Procbedings  —  Void.—  Validating  Statute  Invalid.— When  judi- 
cial proceedings  are  void  because  of  an  entire  absence  of  notice  to  a 
property  owner,  a  subsequent  statute  assuming  to  validate  such  pro- 
ceedings is  invalid. 

From  the  Wells  Circuit  Court. 

J.  S.  Daily,  L.  Mock,  L.  B.  Simmons,  E.  R.  Wilson  and 
J.  J.  Todd,  for  appellants. 

N.  Burwell,  for  appellee. 

Elliott,  J. — This  case  is  in  this  court  for  the  second 
time.  Fahlor  v.  Board,  etc.,  101  Ind.  167.  A  branch  of 
the  subject-matter  of  this  controversy,  exhibiting  some 
of  the  facts  and  questions  contained  in  the  record*  now 
before  us  was  considered  in  Johnson  v.  Board,  etc.,  107 
Ind.  15.  The  cases  to  which  we  have  referred  lay  down 
two  leading  rules  which  govern  this  case. 

First.  Notice  is  essential  to  confer  jurisdiction  in  pro- 
ceedings for  the  establishment  of  a  public  road,  where  an 
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adjacent  owner's  land  is  sought  to  be  subjected  to  a  spe- 
cial assessment.  , 

Second.  Where  judicial  proceedings  are  void  because 
of  an  entire  absence  of  notice  to  a  property  owner,  a  sub- 
sequent statute  assuming  to  validate  such  proceedings  is 
invalid. 

Judgment  affirmed. 

October  12, 1892. 
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dUMnrAii  Lawb. — Larceny.— Burglary.— Misjoinder  of  Counts. — The  joinder 
of  counts  for  larceny  and  obtaining  the  same  goods  by  burglary  is  ex- 
pressly authorized  by  section  1748,  R.  S.  1881,  and  it  is  not  necessary 
that  it  should  affirmatively  appear  in  either  count  of  the  indictment 
that  the  goods  mentioned  in  each  are  identical.  It  is  sufficient  when 
the  contrary  does  not  appear. 

8ams. — Compelling  Prosecuting  Attorney  to  Elect. — Discretionary  with  the  Court. 
— The  power  of  compelling  the  prosecuting  attorney  to  elect  upon 
which  count  he  will  proceed  is  discretionary  with  the  court,  and  will 
not  be  disturbed  unless  there  is  an  abuse  of  discretion. 

8ame. — Finding  and  Judgment  Contrary  to  Evidence  and  Beyond  Charge. — 
Misprision  of  Judge — Presumption  as  to. — Where  the  finding  and  judg- 
ment of  the  court  were  that  the  defendant  "  is  guilty  of  burglary  and 
grand  larceny,"  and  the  indictment  only  charged  burglary  and  petit 
larceny,  it  can  not  be  assumed,  as  against  the  repeated  statement  in  the 
record  that  it  was  a  mere  clerical  error,  and  the  finding  ef  guilty  of 
grand  larceny  being  beyond  the  charge  in  the  indictment  and  not  sup- 
ported by  the  evidence,  and  the  punishment  not  being  in  accordance 
with  that  laid  down  for  burglary,  the  judgment  must  be  reversed. 

From  the  Jackson  Circuit  Court. 

R.  Applewhite  and  J.  F.  Applewhite,  for  appellant. 

A.  6r.  Smith,  Attorney  General,  and  W.  T.  Branaman9 

Prosecuting  Attorney,  for  the  State.. 

Miller,  J. — This  was  a  prosecution  based  upon  an  in- 


164    236 


428  SUPREME  COURT  OF  INDIANA, 

McCollongh  v.  The  State. 

dictment  containing  two  counts,  one  for  petit  larceny  and 
the  other  for  burglary. 

In  the  first  count  it  is  charged  that  the  appellant,  with 
others,  did  on  the  24th  day  of  March,  1892,  "  feloniously, 
take,  steal  and  carry  away  one  hundred  and  seventy 
pounds  of  meat  of  the  value  of  thirteen  dollars,  and  then 
and  there  the  personal  goods  and  property  of  Charles 
White." 

In  the  second  count  the  same  persons  are  charged  with 
breaking  into  the  smoke-house  of  Charles  White,  on  the 
night  of  March  24,  1892,  with  intent  to  burglariously 
steal,  take  and  carry  away  the  "  personal  goods  and  prop- 
erty of  Charles  White,  then  and  there  situate  in  said 
smoke-house/' 

The  appellant's  motion  to  quash  the  indictment  was 
overruled,  and  this  ruling  is  complained  of  in  this  court. 

The  only  objection  urged  to  the  indictment  is  the 
joinder  of  the  counts  for  larceny  and  burglary  in  the  same 
indictment. 

Duplicity  for  which  an  indictment  or  information  will 
be  quashed  is  the  joinder  of  separate  and  distinct  offences 
in  one  and  the  same  count.  Knopf  v.  State,  84  Ind.  316; 
State  v.  Weil,  89  Ind.  286;  Siebert  v.  State,  95  Ind.  471; 
Stetoart  v.  State,  111  Ind.  554;  Kiley  v.  State,  120  Ind.  65. 

The  joinder  of  counts  for  larceny  and  obtaining  the 
same  goods  by  burglary  is  expressly  authorized  by  section 
1748/R.  8. 1881.  In  our  opinion  it  is  not  necessary  that 
it  should  affirmatively  appear  in  the  indictment,  or  either 
count  thereof,  that  the  goods  obtained  by  the  burglary 
are  the  same  goods  mentioned  as  being  the  subject  of  the 
larceny.  It  is  sufficient,  when  the  indictment  is  assailed, 
that  the  contrary  does  not  affirmatively  appear. 

We  are  also  of  the  opinion  that  the  court  did  not  err  in 
refusing  to  compel  the  prosecuting  attorney  to  elect  upon 
which  count  of  the  indictment  he  would  proceed. 

This  was  a  matter  largely  within  the  discretion  of  the 
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trial  court,  and  we  can  not  say  that  this  discretion  was 
abased.     Glover  v.  State,  109  Ind.  391,  and  cases  cited. 

The  cause  was  submitted  to  the  court  for  trial,  and  a 
finding  and  judgment  entered  of  guilty  of  burglary  and 
grand  larceny,  and  the  appellant  was  sentenced  to  make 
his  fine  to  the  State  in  the  sum  of  ten  dollars,  and  be  im- 
prisoned in  the  State  prison  for  three  years,  and  disfran- 
chised for  a  like  period  of  time. 

The  appellant  insists  that  the  court  erred  in  finding  and 
adjudging  him  guilty  of  both  burglary  and  larceny ;  and 
that  it  also  erred  in  finding  him  guilty  of  grand  larceny, 
when  he  was  indicted  for  petit  larceny. 

The  finding  of  the  court  is  that  the  defendant  "  is  guilty 
of  burglary  and  grand  larceny,  as  charged  in  the  indict- 
ment." 

The  judgment  is  that  the  defendant  "  is  guilty  of  burg- 
lary and  grand  larceny." 

That  the  court  should  not  have  entered  a  finding  and 
judgment  for  grand  larceny  upon  an  indictment  for  petit 
larceny  is  too  clear  for  argument  or  the  citation  of 
authorities. 

It  may  be  that  the  substitution  of  the  word  "grand" 
in  place  of  "petit"  was  a  clerical  misprision,  but  we  can 
not  assume,  as  against  the  repeated  statement  in  the  re- 
cord, that  such  was  the  fact. 

Not  only  was  the  finding  that  he  was  guilty  of  grand 
larceny  beyond  the  charge  made  by  the  indictment,  but 
it  was  not  supported  by  the  evidence.  The  only  evidence 
given  of  the  value  of  the  meat,  which  was  the  subject  of 
the  larceny,  is  in  the  testimony  of  Charles  White,  the 
prosecuting  witness,  who  fixed  its  value  at  $20. 

The  penalty  fixed  by  the  court  in  its  finding  and  judg- 
ment was  such  as  might  have  been  awarded  for  either 
grade  of  larceny,  but  not  of  burglary,  a  fine  being  no  part 
of  the  punishment  for  that  offence,  section  1919,  R.  S.  1881. 
The  term  for  which  the  appellant  was  sentenced,  being  the 
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extreme  period  allowed  for  petit  larceny  we  are  unable  to 

say  that  the  court  intended  the  punishment  for  that  grade 

of  crime,  and  that  it  was  no  greater  than  it  would  have 

been  if  the  conviction  had  been  for  petit  larceny.    The 

presumption  is  that  the  punishment  was  in  accordance 

with  the  grade  of  crime,  of  which  the  court  found  him 

guilty  and,  therefore,  greater  than  it  would  have  been  if 

the  appellant  had  been  convicted  of  petit  larceny. 

The  judgment  is  reversed,  with  instructions  to  grant 

the  appellant  a  new  trial. 
Filed  Oct  13, 1892. 
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Katlroad. — Fentmal  Injuries. — Defective  Engine. — Sufficiency  of  Cbtapbtst— 
In  an  action  against  a  railroad  company  by  an  employee  to  recover 
152  *25  damages  for  injuries  alleged  to  have  been  sustained  while  coupling 

fjg    86  cars  it  was  averred  that  the  engine  used  was  defective,  and  could  not 

132  4do|  be  handled  or  controlled  so  as  to  be  safe  for  those  engaged  in  coupling 

___    -«  and  uncoupling  the  cars  which  were  propelled  by  it,  such  difficulty  in 

\oo  **  handling  and  managing  being  in  part  caused  by  the  leaking  of  the 

Taif^i  throttle,  and  in  part  by  defects  unknown  to  plaintiff,  and  which  he  is 

\66i  e>~  unable  to  more  particularly  describe  or  specify,  and  that  said  defects 

132   ~43o~        combined  were  such  that  when  said  engine  was  reversed  and  caused  to 
in     245  move  backward  it  would  often  give  a  sudden  spring  or  start,  and  would 

168  476J  move  with  a  sudden  rush  or  spring.  It  was  also  alleged  that  the  de- 
fend  ant  knowingly  employed  an  incompetent  engineer  to  operate  said 
engine.  It  was  further  alleged  that  the  defendant  had  long  known  of 
the  dangerous  and  defective  condition  of  the  engine. 
Held,  that  a  motion  to  make  the  complaint  more  specific  in  that  the  plain- 
tiff should  be  required  to  state  the  length  of  time  the  engine  had  bees 
defective,  and  the  length  of  time  the  engineer  had  been  negligent,  the 
exact  defects  in  the  engine,  the  particulars  which  constituted  the  al- 
leged incompetency  of  the  engineer,  etc.,  was  properly  overruled. 
Same. — Interrogatory  to  Jury. — Notice  of  Defect. — It  was  proper  for  the  plain- 
tiff to  submit  an  interrogatory  to  the  jury,  asking  if  the  foreman  of  the 
shop  of  the  defendant,  at  the  place  where  the  accident  occurred,  was 
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not  notified  before  the  accident  by  an  engineer  of  the  defective  engine, 
that  it  was  in  an  unsafe  and  unfit  condition,  and  liable  to  be  wrecked 
unless  it  was  taken  into  the  shops  and  repaired. 

Samb. — Measure  of  Damage*. —  What  Considered  in  Estimating. — In  estimat- 
ing the  damages  in  such  an  action,  it  was  proper  to  inform  the  jury 
that  they  should  be  ascertained  on  the  basis  of  compensation,  and  that 
in  making  such  estimate  the  jury  should  take  into  consideration  the 
plain  tiff 's  physical  and  mental  suffering,  the  character  of  the  injury, 
whether  temporary  or  permanent,  and  the  reduction,  if  any,  in  plain- 
tiff's ability  to  earn  money  caused  by  the  injury. 

Same. — Matter  and  Servant. — Safe  Machinery. — Master's  Obligation  to  Fur- 
nish.— While  the  master  is  not  bound  to  use  the  highest  care,  nor  to  use 
the  latest  or  most  improved  machinery,  he  is  bound  to  use  care,  skill, 
and  prudence  in  selecting  and  maintaining  machinery  and  appliances, 
and  for  a  negligent  omission  of  this  duty  he  is  answerable  to  a  servant 
injured  by  the  omission. 

Same.— Instruction  to  Jury. — Notice  of  Defect.— How  May  be  Inferred. — An 
instruction  to  the  jury  as  to  notice  on  the  part  of  the  defendant  of  the 
defective  engine,  that  they  might  find  such  notice  to  be  proved,  if  it 
might  be  rightfully  and  reasonably  inferred  from  the  evidence  given  in 
the  cause,  although  there  might  be  no  direct  testimony  as  to  such  no- 
tice, was  proper,  in  view  of  the  averment  in  the  complaint  that  the  de- 
fendant had  long  known  of  the  dangerous  and  defective  condition  of 
the  engine. 

Same. — Instruction  to  Jury.— Incompetence  of  Engineer.— An  instruction  was 
properly  refused  which  made  the  plaintiff's  right  of  recovery  depend- 
ent, upon  the  incompetence  of  the  engineer,  and  the  defendant's  knowl- 
edge of  such  incompetence,  as  under  the  allegations  of  his  complaint 
he  might  have  recovered  by  reason  of  the  defects  in  the  engine. 

Same. — Instruction  to  Juty. — Failure  to  Use  Safety  Coupler. —  When  Immate- 
rial.— It  was  not  error  to  refuse  to  instruct  the  jury  that  the  plaintiff 
could  not  recover  by  reason  of  the  fact  that  he  was  trying  to  make  the 
coupling  without  the  use  of  a  safety  coupler,  which  he  was  required  to 
use  by  the  rules  of  the  company,  where  there  was  no  evidence  that  the 
injury  was  caused  or  contributed  to  on  account  of  a  failure  to  use  a 
safety  coupler. 

8ams. — Instruction  to  Jury.— Defining  Duties  of  Yard-Matter  — An  instruc- 
tion was  properly  refused  which  stated,  as  a  matter  of  law,  what  were 
the  duties  of  a  yard-master,  in  which  capacity  the  plaintiff  was  acting 
at  the  time  of  the  accident,  and  that  his  position  was  more  favorable 
than  that  of  the  master  to  know  the  fitness  of  the  engine  and  engineer. 

Same  — Instruction  to  Jury. — Latent  Defects. — Duty  of  Employer  and  Employee 
Concerning. — It  was  not  error  to  instruct  the  jury  that  the  plaintiff's 
duty  was  to  furnish  appliances  free  from  latent  defects,  and  that  the 
duty  to  search  for  defects  did  not  rest  upon  the  employee. 
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Same. — Instruction  to  Jury.— Opportunity  of  Plaintiff  to  Know. — Fitnm  if 
Engine. — It  was  not  error  to  refuse  to  instruct  the  jury  that  if  the  plain- 
tiff had  worked  a  certain  number  of  days  as  yard-master  with  the  en- 
gine claimed  to  be  defective,  and  coupled  and  uncoupled  can  during 
that  time,  and  saw  others  do  so,  and  did  not  object  to  continuing  work, 
then,  as  matter  of  law/  he  assumed  the  risk  of  injury.  The  instruc- 
tion took  from  the  jury  the  right  to  pass  upon  the  opportunities  the 
plaintiff  had  to  ascertain  the  fitness  of  the  engine,  and  stated,  ss  a 
matter  of  law,  what  time  the  plaintiff  would  have  to  work  with  the 
engine  to  be  conclusively  presumed  to  have  known  of  any  defects  ex- 
isting in  the  engine. 

Bamb. — Evidence. — It  was  proper  for  the  plaintiff  to  testify  what  his  du- 
ties were,  if  any,  as  to  superintending  or  looking  after  the  fitness  or 
qualification  of  the  engineer  or  the  fitness  of  the  engine.  It  was  also 
proper  to  interrogate  a  witness  as  to  other  defects  than  the  defect  in 
the  throttle  valve,  the  complaint  having  alleged  that  there  were  other 
defects  unknown  to  the  plaintiff,,  but  of  which  the  defendant  hid 
knowledge.  It  was  not  proper,  however,  to  ask  an  engineer,  who  was 
called  upon  to  testify :  "  If  the  engine  and  engineer  worked  so  as  to  be 
satisfactory  to  the  yard-master,  is  there  any  occasion  for  complaint," 
or  to  ask  a  witness  a  question  which  necessitated  a  comparison  of  en- 
gines. 

Practice.— Overruling  Demurrer  to  Original  Complaint.—  Effect  of  FUmg 
Amended  Complaint. — Where  a  demurrer  was  filed  to  a  complaint  and 
overruled,  and  exceptions  were  reserved,  but  afterwards,  on  leave  of 
court,  the  complaint  was  amended,  the  amended  complaint  super- 
seded the  original  complaint,  and  there  is  no  longer  any  question  in 
the  record  as  to  the  sufficiency  of  the  complaint  at  the  time  the  de- 
murrer was  ruled  upon. 

Sams. — Examination  of  Party  Out  of  Court. — Scope  of  Examination.-- -Under 
sections  609  and  510,  R.  8. 1881,  a  party  may  be  examined,  as  a  witness, 
concerning  any  matter  stated  in  the  pleading,  but  he  can  not  be  com- 
pelled to  testify  as  to  the  names  of  his  witnesses  and  to  state  by  whom 
he  expects  to  prove  this  fact  or  the  other. 

&AMX.— Amendment  of  Complaint.—  When  and  How  May  be  Afade.— The  court 
has  the  right  to  allow  a  party  to  amend  his  complaint  during  the  trial 
and  after  the  evidence  is  closed,  without  requiring  a  showing  supported 
by  affidavit. 

From  the  De  Kalb  Circuit  Court. 

C.  B.  Stuart,  T.  A.  Stuart  and  W.  B.  Stuart,  for  appellant 
R.  W.  MeBride,  F.  S.  Blettner  and  W.  L.  Pcnfidd,  for  ap- 
pellee. 
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Olds,  J. — The  appellee  brought  this  action  against  the 
appellant  for  damages  resulting  from  an  injury  alleged  to 
have  been  caused  by  the  negligence  of  the  appellant  The 
appellee  was  acting  in  the  capacity  of  yardmaster  on  appel- 
lant's railroad  at  Butler,  Ind.,  and  the  injury  is  alleged  to 
have  occurred  by  reason  of  a  defective  engine. 

It  is  alleged  in  the  complaint  that  appellee's  duty  was  the 
making  up  of  trains  of  cars,  coupling  and  uncoupling  cars ; 
that  the  engine  provided  for  and  used  in  doing  said  work 
was,  as  appellant  and  her  officers  well  knew,  defective,  un- 
safe and  dangerous,  and,  as  appellant  well  knew,  had  been 
thus  defective,  dangerous  and  unsafe  for  a  long  time  prior 
to  the  injury ;  that  the  defect  consisted  in  this :  that  the 
throttle  of  said  engine  leaked,  and  said  engine  was  by  reason 
thereof,  and  by  reason  of  other  defects  which  appellee  is  un- 
able to  specify,  hard  to  handle,  manage  and  control,  and 
could  not  be  so  handled,  managed  and  controlled  as  to  be 
safe  for  those  engaged  in  coupling  and  uncoupling  the  cars 
which  were  propelled  by  it ;  such  difficulty  in  managing, 
handling  and  controlling  being  in  part  caused  by  the  leak- 
ing of  said  throttle  and  in  part  by  defects  unknown  to  ap- 
pellee, and  which  he  is  unable  to  more  particularly  describe 
or  specify,  but  that  said  defects  combined  were  such  that 
when  said  engine  was  reversed  and  caused  to  move  back- 
ward it  would  often  give  a  sudden  spring  or  start,  and  in- 
stead of  moving  backward  steadily  and  with  regular  motion 
would  move  with  a  sudden  rush  or  spring,  and  that  appel- 
lant had  long  known  of  said  defective  and  dangerous  con- 
dition of  said  engine ;  that  appellant  employed  as  engineer 
to  use,  run,  manage  and  control  said  engine,  one  John 
Duerk,  who  was,  as  appellant  well  knew,and  had  long  known, 
incompetent,  unskilful,  careless,  and  unfit  to  be  entrusted 
with  such  employment, appellant's  agent,  whose  duty  it  was  to 
employ  such  engineer,  having  long  before  been  informed  of 
the  incompetency,  unskillfulness,  carelessness  and  unfitness 
Vol-  132.— 28 
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of  said  Duerk,  but,  notwithstanding  such  notice,  continued 
to  employ  him  and  continue  him  in  such  employment  It  is 
then  alleged  that  appellee  had  no  knowledge  of  the  defective 
condition  of  the  engine  or  of  the  unskilfulness  and  unfit- 
ness of  the  engineer. 

The  manner  of  the  injury  is  then  alleged,  showing  that  it 
occurred  while  attempting  to  make  a  coupling  of  the  cars; 
that  he  signalled  the  engineer  to  run  back,  and  that  just  as  the 
cars  were  coming  together,  and  as  he  was  about  to  make  the 
coupling,  the  engine  •  gave  a  sudden  start  or  spring  driving 
the  cars  together  with  great  and  unusual  force  and  speed,  so 
that  before  the  appellee  could  withdraw  his  hand  and  step 
from  between  the  cars  he  was  struck  by  the  one  nearest  the 
engine  and  thrown  off  his  balance  and  his  left  hand  thrown 
between  the  dead-woods  and  was  so  crushed  and  mangled 
that  it  became  necessary  to  amputate  the  same,  and  it  was 
accordingly  amputated  and  lost  to  the  appellee ;  that  the  in- 
jury was  caused  solely  on  account  of  the  defective  condition 
of  the  engine  and  incompetency  and  unskilfulness  of  the 
engineer,  and  appellee  was  without  fault  contributing  to  the 
injury. 

Numerous  errors  are  assigned.  The  first  error  complained 
of  is  that  the  court  erred  in  overruling  appellant's  motion 
to  make  the  complaint  more  specific,  in  that  the  appellee 
should  be  required  to  state  the  length  of  time  the  engine 
had  been  defective,  and  the  length  of  time  the  engineer  had 
been  negligent  as  alleged;  the  exact  defects  in  the  engine; 
the  particulars  which  constituted  the  alleged  incompetency, 
unskilfulness,  carelessness  and  negligence  of  the  engineer, 
and  the  extent  and  nature  of  the  injury. 

The  complaint  alleges  that  the  throttle  of  the  engine 
leaked,  and  that  there  were  other  defects  which  were  un- 
known to  appellee,  and  which  he  was  unable  to  specify,  but 
that  the  appellant  had  long  known  of  such  defects. 

The  appellee's  employment  was  not  such  as  to  require  him 
to  possess  any  knowledge  as  to  the  condition  of  the  engine  ; 
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his  business  was  the  making  up  of  trains  and  coupling  of 
cars,  and  he  had  no  supervision  over  the  engine,  and  the 
keeping  of  the  same  in  repair.  He  could  only  have  such 
knowledge  of  defects  in  the  engine  as  he  might,  as  a  non- 
expert, learn  by  observation  and  gain  from  others. 

He  alleges  that  the  throttle  leaked  and  that  there  were 
other  defects  known  to  appellant,  and  which  were  unknown 
to  him,  and  which  he  was  unable  to  specify.  The  complaint 
was  sufficiently  specific  in  this  particular. 

As  regards  the  length  of  time  the  engine  was  out  of  repair 
and  the  engineer  had  been  negligent,  it  is  alleged  that  the 
defects  had  been  long  known  to  the  appellant,  and  that  it  had 
long  before  been  informed  of  the  incompetency,  unskilful- 
ness  and  carelessness  of  the  engineer,  and  had  continued  him 
in  its  employ  notwithstanding  such  notice. 

The  exact  time  the  company  knew  of  such  defects  and  in- 
competency and  carelessness  of  the  engineer  is  not  material, 
and  the  complaint  was  sufficient,  and  the  allegations  as  to 
the  engineer's  carelessness  and  incompetency  was  also  suffi- 
cient. 

The  negligence  charged  against  the  appellants  in  this  case 
is  the  failure  to  keep  in  repair  the  engine  used  for  making 
up  trains,  and  permitting  it  to  become  and  remain  out  of  re- 
pair after  having  knowledge  of  its  defective  condition,  and 
employing  and  retaining  in  its  service  an  incompetent,  care- 
less and  negligent  engineer  to  operate  such  engine.  Such 
negligence  and  failure  of  duty  are  alleged  in  plain,  specific 
terms  in  the  complaint.  As  we  have  said,  the  exact  length 
of  time  that  appellant  had  such  knowledge  is  not  material, 
it  being  alleged  that  the  company  did  have  knowledge.  The 
particular  defects  in  the  engine  should  have  been  stated,  if 
known  to  the  appellee,  but  the  necessity  of  specifically  setting 
out  all  of  the  defects  is  avoided  by  the  averments  that  there 
-were  other  defects  which  were  known  to  the  appellant,  but 
^were  not  known  to  the  appellee.     Such  being  the  fact  the 
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appellee  ought  not  to  be  required  to  make  the  complaint  more 

specific  in  this  particular.     He  shows  his  inability  to  do  so. 

There  was  no  error  in  overruling  the  motion  to  make  the 
complaint  more  specific. 

The  next  alleged  error  complained  of  and  discussed  is  the 
overruling  of  a  demurrer  to  the  complaint.  There  is  no 
such  question  before  us  for  consideration.  There  was  a  de- 
murrer filed  to  the  complaint  and  overruled  and  exceptions 
reserved,  but  afterwards,  on  leave  of  court,  the  complaint  was 
amended.  The  amended  complaint  superseded  the  original 
complaint,  to  which  a  demurrer  was  addressed,  and  there  is 
no  longer  any  question  in  the  record  as  to  the  sufficiency  of 
the  complaint  at  the  time  the  demurrer  was  ruled  upon. 
The  next  question  relates  to  the  ruling  of  the  court  in  refusing 
the  appellee  to  answer  certain  questions  when  being  exam- 
ined under  the  statute  authorizing  the  examination  of  par- 
ties. Sections  509,  510,  R.  S.  1881.  On  such  examination 
appellant's  counsel  asked  the  appellee  the  following  ques- 
tions : 

123.  Who  has  told  yon  that  the  engine  was  out  of  repair? 

125.  Now,  who  told  you  all  the  above  alleged  defects  of 
the  engine  ? 

129.  Now,  in  regard  to  the  engineer  Duerk,  who  told  yon 
that  he  was  incompetent  ? 

The  appellee  refused  to  answer  the  questions,  and  the  ap- 
pellant appealed  to  the  court  and  asked  that  he  be  ordered 
to  answer  them,  and  the  court  refused  to  require  him  to  an- 
swer such  questions.  The  statute,  section  509,  supra,  pro- 
vides that  a  party  may  be  examined  as  a  witness  concerning 
any  matter  stated  in  the  pleading.  It  is  evident,  we  think, 
that  the  purpose  of  the  statute  is  that  a  party  may  be  com- 
pelled to  testify  as  to  all  matters  within  his  own  knowledge 
stated  in  the  pleading.  If  he  has  received  an  injury  for 
which  he  has  sued,  he  may  be  compelled  to  disclose  all  he 
knows  about  it,  how  it  occurred,  and  in  this  case  all  he  knows 
about  how  the  injury  occurred,  and  as  to  the  defective  con- 
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dition  of  the  engine  and  incompetency  of  the  engineer,  but 
he  can  not  be  compelled  to  testify  as  to  the  names  of  his  wit- 
nesses, and  to  state  by  whom  he  expects  to  prove  this  fact  or 
the  others  by.  It  was  not  the  purpose  of  the  statute  to  make 
a  party  disclose  his  evidence  by  which  he  intends  to  make 
his  case  any  further  than  his  own  knowledge  of  the  facts 
stated  in  the  pleading  goes. 

Some  of  these  questions  relate  to  facts  stated  in  the  plead- 
ing. The  first  asked  him  the  name  of  the  person  who  told 
him  the  engine  was  out  of  repair.  The  others  are  of  the 
same  character.  They  do  not  concern  any  matter  alleged  in 
the  pleading.  The  right  existed  to  examine  the  appellee 
fully  as  to  the  defect  in  the  engine,  which  is  the  fact  alleged, 
but  who  he  talked  with  and  who  told  him  about  the  defects 
is  not  a  matter  alleged  in  the  pleading. 

There  was  no  error  in  the  ruling  of  the  court. 

The  next  alleged  error  is  the  ruling  of  the  court  in  per- 
mitting appellee  to  amend  his  complaint  during  the  trial  and 
after  the  evidence  was  closed.  This  was  a  matter  within  the 
discretion  of  the  court,  and  there  is  no  abuse  of  discretion 
shown. 

It  is  contended  that  such  an  amendment  could  only  be 
made  at  the  time,  it  was  done  on  proper  showing  supported 
by  affidavit.  The  court  had  the  right  to  allow  it  without 
such  showing.  Chicago,  etc.,  R.  \V.  Co.  v.  Jones,  103  Ind. 
386;  Meyer  v.  Slate,  ex  reL,  125  Ind.  335;  Chicago,  etc., 
R.  W.  Co.  v.  Hunter,  128  Ind.  213. 

Appellant  contends  that  the  court  erred  in  overruling  its 
motion  to  strike  out  certain  interrogatories  propounded  to 
the  jury  by  the  appellee. 

The  discussion  of  counsel  relates  solely  to  interrogatory 
numbered  twenty-five.  This  interrogatory  was  clearly  proper. 
It  asks  if  Mudd,  the  foreman  of  the  shops  of  appellant  at 
Butler,  was  not  notified  in  November,  1888,  by  Crider,  an 
engineer,  of  the  defective  engine,  that  the  engine  was  in  an 
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unsafe  and  unfit  condition,  and  liable  to  be  wrecked  unless 
it  was  taken  into  the  shops  and  repaired. 

We  next  come  to  the  instructions  given  *nd  refused. 

Counsel  first  contend  that  instructions  numbered  eleven, 
given  by  the  court,  and  numbered  twenty tSix,  given  at  the  re- 
quest of  the  appellee,  are  erroneous.  They  both  relate  to 
the  question  of  the  measure  of  damages.  These  instructions 
are  substantially  the  same.  We  do  not  deem  it  necessary  to 
set  them  out.  We  see  no  objection  to  the  measure  of  dam- 
ages stated  in  either  instruction.  They  state  that  the 
damages  shall  be  ascertained  on  the  basis  of  compensation, 
and  be  such  as  will  fairly  compensate  him  for  the  injuries 
sustained;  that  in  making  such  estimate  the  jury  should  take 
into  consideration  appellee's  physical  and  mental  suffering  if 
any  were  caused  by  and  arising  out  of  the  injury,  the  char- 
acter of  the  injury,  whether  temporary  or  permanent,  and 
great  reduction,  if  any,  in  plaintiff's  ability  to  earn  money 
caused  by  the  injury,  and  that  their  verdict  should  be  for 
such  sum  as  will  fairly  compensate  appellee  for  all  injury 
thus  sustained. 

There  was  no  erroneous  statement  of  the  rule  governing 
the  assessment  of  damages  contained  in  either  of  the  instruc- 
tions. 

Objection  is  made  to  the  instructions  given  defining  the 
master's  duty  in  regard  to  furnishing  safe  machinery  and  the 
keeping  of  it  in  repair.  It  is  contended  that  by  the  language 
used  in  the  instructions,  and  by  the  oft  repeating  of  it,  the 
jury  were  given  to  understand  that  the  duty  of  the  master 
went  to  the  extent  of  requiring  him  to  absolutely  warrant  the 
machinery,  and  that  it  must  be  free  from  latent  defects.  We 
have  carefully  read  and  considered  the  instructions,  and  we 
do  not  think  they  will  bear  the  construction  placed  upon 
them  by  counsel  for  the  appellant. 

The  court  in  the  ninth  instruction  tells  the  jury  that  the 
master  is  not  bound  to  use  the  highest  care,  nor  to  use  the 
latest  or  most  improved  machinery,  but  he  is  bound  to  use 
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care,  skill  and  prudence  in  selecting  and  maintaining  ma- 
chinery and  appliances,  and  for  a  negligent  omission  of  this 
duty  he  is  answerable  to  a  servant  injured  by  the  omission. 
The  master  should  take  notice  of  the  liability  of  the  parts 
of  machinery  to  wear  out  and  become  defective,  so  the  duty 
of  the  master  to  provide  safe  machinery  and  appliances  is  a 
continuing  one.  He  must  supervise,  examine  and  test  his 
machinery  as  often  as  custom  and  experience  requires. 

At  the  request  of  the  appellant  the  jury  was  fully  in- 
structed as  to  the  relationship  of  the  master  and  servant,  and 
as  to  the  duty  of  the  master  in  the  employment  of  servants, 
and  the  risks  of  a  fellow-servant,  the  difference  in  the  obli- 
gations of  a  railroad  company  to  a  passenger  and  to  an  em- 
ployee, and  in  the  16th  instruction  the  jury  are  told  that 
u  the  law  does  not  hold  the  master  as  an  insurer  of  the  safety 
or  sufficiency  of  his  machinery.  His  duty  is  fully  discharged 
when  he  has  used  ordinary  care  in  furnishing  machinery  and 
providing  facilities  and  men  for  the  keeping  of  the  same  in 
repair."  Taking  the  instructions  as  a  whole,  we  think  they 
fairly  state  the  law. 

The  instructions  are  entirely  too  long,  and  contain  repeti- 
tions in  some  instances,  but  the  instructions  favorable  to  the 
appellant,  as  well  as  those  favorable  to  the  appellee,  are 
lengthy  and  present  almost  every  conceivable  legal  principle 
that  would  be  of  any  benefit  to  the  appellant,  so  that  we 
think  no  harm  was  done  by  the  numerous  instructions,  and 
in  some  instances  repetitions  of  legal  principles  favorable  to 
appellee  given  by  the  court  on  its  own  motion  'and  at  the 
request  of  the  appellee. 

The  third  instruction  relates  to  notice  on  the  part  of  the 
appellant  of  the  defective  engine,  and  by  it  the  jury  are  told 
that  they  "  may  find  such  notice  to  be  proved  if  you  think 
it  may  be  rightfully  and  reasonably  inferred  from  the  evi- 
dence given  in  the  case,  although  there  may  be  no  direct  tes- 
timony as  to  such  notice." 

There  was  no  error  in  giving  this  instruction.     Facts  may 
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have  been  proven  that  would  have  shown  that  the  appellant 
or  its  proper  officers  could  not  have  avoided  knowing  of 
such  defect,  though  no  actual  or  formal  notice  had  been 
given  them.  The  charge  in  the  complaint  is  that  "  appel- 
lant has  long  known  of  said  defective  and  dangerous  condi- 
tion of  said  engine."  This  instruction  was  proper  in  view 
of  the  averments  of  the  complaint. 

Special  objection  is  made  to  the  14th  instruction  in  rela- 
tion to  the  duty  of  the  master  and  servant  to  be  on  the  alert 
to  ascertain  defects  and  avoid  danger.  This  instruction  is 
in  accordance  with  the  law  as  held  in  the  case  of  Louimlle, 
etc.,  R.  W.  Go.  v.  Buck,  116  Ind.  566. 

It  is  next  urged  that  the  court  erred  in  refusing  instruc- 
tions requested  by  the  appellant.  The  second  instruction 
was  refused.  It  is  an  instruction  to  the  effect  that  there  was 
a  failure  of  proof  to  show  that  the  engineer  was  unskilful, 
incompetent  and  negligent,  and  that  the  appellant  bad 
knowledge  of  his  unfitness  a  sufficient  length  of  time  prior  to 
the  accident  to  have  provided  against  it,  and  therefore  tbe 
jury  should  find  for  the  appellant.  This  instruction  was 
properly  refused  under  the  averments  of  the  complaint.  Tbe 
appellee  might  have  recovered  by  reason  of  the  defects  in 
the  engine.  The  third  was  an  instruction  to  find  for  tbe 
appellant  for  the  reason  that  there  was  no  testimony  show- 
ing the  engineer  incompetent.  This  was  also  properly  re- 
fused. The  seventh  instruction,  that,  the  appellee  could 
not  recover  by  reason  of  the  fact  that  he  was  trying  to 
make  the  coupling  without  the  use  of  a  safety  coupler, 
when  the  rules  of  the  company  required  him  to  use  one, 
was  properly  refused,  there  being  no  evidence  that  tbe 
injury  was  caused  or  contributed  to  on  account  of  a  failure 
to  use  a  safety  coupler.  It  is  not  alleged  that  the  injury  oc- 
curred while  having  his  hands  engaged  in  making  tbe  coup- 
ling, but  the  car  struck  him,  causing  him  to  throw  his  hand 
between  the  deadwoods.  His  band  was  not  between  the 
deadwoods  when  injured  by  reason  of  attempting  to  make  a 
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coupling,  but  on  account  of  his  being  struck  by  the  car, 
causing  him  to  put  his  hand  between  the  deadwoods  when  it 
was  injured. 

The  appellant  insists  that  instruction  eighteen,  requested 
by  it,  ought  to  have  been  given.  This  instruction  states,  as 
a  matter  of  law,  what  the  duties  of  the  yardmaster,  in  which 
appellee  was  acting,  are,  ^nd  that  his  position  is  more  favor- 
able than  that  of  the  master  to  know  the  fitness  of  the  en- 
gine and  engineer.  The  instruction  was  erroneous,  and  the 
court  did  right  in  refusing  to  give  it  to  the  jury.  The  court 
also  refused  to  give  instruction  twenty-five.  This  instruc- 
tion told  the  jury  that  if  appellee  had  worked  a  certain  num- 
ber of  days  as  yardmaster  with  the  engine  claimed  to  be 
defective,  and  coupled  and  uncoupled  cars  during  that  time, 
and  saw  others  do  so,  and  did  not  object  to  continuing  work, 
that  in  such  event  they  were'  told,  as  a  matter  of  law,  that 
the  appellee  had  reasonable  opportunities,  by  the  exercise 
of  ordinary  care,  to  have  known  whether  the  engineer  was 
competent  or  the  engine  fit  for  the  work,  and  by  his  con- 
tinuing to  work  without  protest  or  objection  he  assumed  the 
risk  of  injury  by  reason  of  the  unfitness  of  either  engineer 
or  of  the  engine,  and  the  defendant  is  not  liable  in  this  ac- 
tion. 

This  instruction  was  erroneous.  It  took  from  the  jury 
the  right  to  pass  upon  the  opportunities  the  appellee  had  to 
ascertain  the  fitness  of  the  engine,  and  was  saying,  as  a  mat- 
ter of  law,  what  time  the  appellee  would  have  to  work  with 
the  engine  to  be  conclusively  presumed  to  have  known  of 
any  defects  existing  in  the  engine.  It  was  for  the  jury  to 
say  whether  or  not  the  appellee  had  such  opportunities  to 
judge  of  the  sufficiency  of  the  engine  as  to  be  conclusively 
presumed  to  have  such  knowledge  and  assume  the  risk. 
There  was  no  error  in  refusing  this  instruction. 

Appellant  moved  the  court  for  judgment  in  its  favor  on 
the  answers  to  interrogatories,  which  motion  was  overruled. 

There  were  a  large  number  of  interrogatories  submitted 
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and  answered  by  the  jury.  Most  of  them  support  the  general 
verdict,  and  there  is  no  such  inconsistency  with  the  general 
verdict  that  they  should  prevail  over  the  verdict  and  to 
entitle  the  appellant  to  a  judgment ;  and  the  motion  for 
judgment  on  the  interrogatories  was  properly  overruled. 
Appellant  also  moved  for  a  venire  de  novo.  No  reason  is 
given  why  this  motion  should  have  been  sustained,  except  to 
say  that  the  verdict  of  the  jury  is  so  ambiguous,  defective 
and  uncertain  that  no  judgment  can  be  rendered  upon  it. 
Our  attention  is  not  called  to  anv  defects  in  the  verdict. 

Appellant  moved  in  arrest  of  judgment.  This  presents  a 
question  as  to  the  sufficiency  of  the  complaint.  We  deem 
it  unnecessary  to  discuss  at  any  further  length  the  suffi- 
ciency of  the  complaint.  The  complaint  is  clearly  good  to 
withstand  a  motion  in  arrest,  indeed  we  regard  it  sufficient 
on  demurrer.  We  have  not  set  it  out  in  full,  as  no  good 
would  be  accomplished  by  doing  so. 

The  next  question  arises  on  the  motion  for  a  new  trial,  and 
relates  to  the  sufficiency  of  the  evidence  to  sustain  the  ver- 
diet.  No  good  can  be  accomplished  by  setting  out  and  dis- 
cussing the  sufficiency  of  the  evidence.  We  can  not  weigh 
the  evidence.  It  is  sufficient  if  there  is  evidence  from  which 
the  jury  may  have  reasonably  found  as  they  did,  and  we 
think  the  evidence  in  this  case  fairly  supports  the  verdict. 
The  injury  is  clearly  shown,  and  that  the  engine  was  defec- 
tive and  known  to  be  defective  by  the  appellant  and  neglect 
to  repair  is  shown,  and  from  which  the  jury  may  have  found 
that  the  injury  was  the  result  of  the  defective  engine,  and 
that  the  appellee  had  no  knowledge  of  the  defective  engine, 
and  that  he  was  without  fault  contributing  to  the  injury. 

When  the  appellee  was  testifying  as  a  witness  in  his  own 
behalf  he  was  asked  :  "Was  it  any  part  of  your  duty  to  su- 
perintend or  look  after  the  fitness  or  qualifications  of  the 
engineer?"  And  a  like  question  was  asked  regarding  the 
engine,  to  which  the  appellant  objected,  and  the  objection 
was  overruled  and   exceptions  reserved.     These  questions 
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were  entirely  proper.  It  is  said  that  the  duties  of  yardmas- 
ter  are  prescribed  by  the  company.  That  may  be  true,  and 
jet  the  questions  be  proper.  It  was  proper  to  show  what 
his  duties  were.    Another  witness  was  asked  a  like  question. 

A  witness  was  asked  concerning  other  defects  than  the  de- 
fect in  the  throttle  valve,  and  it  is  insisted  that  this  was  er- 
ror, for  the  reason  that  no  other  defect  was  specifically  al- 
leged, and  that  appellant  moved  to  make  the  complaint  more 
specific  in  this  respect,  that  the  appellant  was  in  court  to 
meet  the  charge  of  a  defective  throttle  valve.  The  com- 
plaint avers  that  there  were  other  defects  in  the  engine  of 
which  appellant  had  knowledge,  but  which  defects  were  un- 
known to  appellee.  The  defects  being  unknown  to  appellee, 
he  could  not  specifically  name  and  describe  them,  but  the 
averments  in  the  complaint  entitled  him  to  make  proot  of 
other  defects  if  any  existed.  If  he  were  injured  by  reason 
of  defects  unknown  to  him  and  known  to  the  appellant,  he 
could  not  be  prevented  from  recovering  on  account  of  his 
want  of  knowledge  and  inability  to  specify  and  describe  such 
defects. 

Appellant  then  moved  to  strike  out  all  evidence  relating 
to  any  defects  except  the  throttle  valve,  which  was  over- 
ruled. What  we  have  said  disposes  of  this  question.  The 
ruling  was  correct. 

Appellant  asked  an  engineer,  who  was  testifying  as  a  wit- 
ness, "  If  the  engine  and  engineer  worked  so  as  to  be  satis- 
factory to  the  yardmaster,  is  there  any  occasion  for  com- 
plaint?" and  he  answered,  "  No,  sir." 

The  appellee  moved  to  strike  out  the  answer,  and  the  court 
sustained  the  motion,  and  this  ruling  is  assailed  as  error. 
This  ruling  was  clearly  right.  The  question  and  answer  had 
no  possible  relevancy  or  bearing  on  the  issues  in  the  case. 

A  similar  question  was  propounded  to  another  witness,  and 
the  court  held  it  incompetent.  Another  witness  was  asked 
which  was  the  safer  engine  to  use,  a  road  engine  or  a  switch 
engine,  and  the  court  held  it  incompetent.     A  comparison 
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of  engines  was  incompetent  for  any  purpose,  and  the  com- 
parison sought  to  be  made  was  not  even  with  the  defective 
engine  in  use  at  the  time  the  appellee  was  injured.  On  cross- 
examination  of  one  Ulerich  an  objection  to  a  question  was 
sustained  for  the  reason  that  it  was  not  cross-examination. 
In  this  there  was  no  available  error. 

Some  objections  are  made  to  the  ruling  of  the  court  on 
questions  propounded  to  appellee  when  testifying  as  a  wit- 
ness. We  have  examined  them,  and  there  is  no  error  in  the 
ruling. 

There  is  no  available  error  in  the  record. 

Judgment  affirmed,  with  costs. 

McBride,  J.,  took  no  part  in  this  decision. 
Filed  June  16, 1892. 

On  Petition  fob  a  Rehearing. 

Elliott,  J.— In  the  brief  of  appellant's  counsel  on  the 
petition  for  a  rehearing,  it  is  argued  with  ability  and  earn- 
estness that  this  court  erred  in  not  reversing  the  judgment 
because  of  the  error  of  the  trial  court  in  instructing  the  jory 
as  to  the  degree  of  care  required  of  an  employer  in  provid- 
ing his  employees  with  safe  appliances. 

We  fully  agree  with  counsel  that  an  employer  is  not  bound 
to  exercise  extraordinary  care  to  provide  safe  appliances. 
The  care  required  of  him  is  ordinary  care,  but  the  dangers 
of  the  service  of  which  the  employer  has  knowledge,  or  of 
which  he  is  bound  to  take  notice,  are  always  to  be  consid- 
ered in  determining  what  constitutes  ordinary  care.  There 
is  no  exact  test  to  which  cases  can  be  indiscriminately  sub- 
jected, nor  is  there  any  rigid  standard  by  which  all  cases 
can  be  measured.  What  would  be  ordinary  care  in  one 
class  of  cases  might  be  far  otherwise  in  other  and  different 
classes. 

The  fourteenth  instruction,  against  which  the  attack  is 
particularly  directed,  contains  some  statements  which  can 
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not,  if  considered  apart  from  other  instructions,  be  deemed 
accurate.  The  instruction  reads  thus :  "  Railroad  employees 
are  presumed  to  understand  the  nature  and  hazard  of  the 
employment  when  they  engage  in  the  service,  and  they  as- 
sume all  ordinary  risks  and  obvious  perils  incident  thereto. 
Such  risks  are  presumably  within  the  employee's  contract  of 
service.  This  does  not  mean,  however,  that  the  latter  may 
not  repose  confidence  in  the  prudence  and  caution  of  the 
employer,  and  rest  on  the  presumption  that  he  has  also  dis- 
charged his  duty  by  supplying  machinery  free  from  latent 
defects  which  expose  the  employee  to  extraordinary  and 
hidden  perils.  While  the  employer  may  expect  that  an  em- 
ployee will  be  vigilant  to  observe,  and  that  he  will  be  on  the 
alert  to  avoid  all  known  and  obvious  perils,  even  though 
they  may  arise  from  defective  tools  and  machinery,  yet  the 
latter  is  not  bound  to  search  for  defects  or  inspect  the  appli- 
ances furnished  him  to  see  whether  or  not  there  are  latent 
imperfections  in  and  about  them  which  render  their  use 
more  hazardous.  These  are  duties  of  the  master,  and  unless 
the  defects  are  such  as  to  be  obvious  to  any  one  giving  at- 
tention to  the  duties  of  the  occasion  the  employee  has  a  right 
to  assume  that  the  employer  had  performed  his  duty  in  re- 
spect to  implements  and  machinery  furnished/' 

An  analysis  of  this  instruction  shows  that  it  contains  gen- 
eral statements  that  are  unquestionably  correct,  and  these 
statements  give  tone  and  effect  to  the  specific  instruction 
'  when  considered,  as  it  must  be,  in  connection  with  the  series 
of  instructions  of  which  it  forms  a  part.  It  is  true,  in  a 
general  sense,  that  a  duty  rests  upon  the  employer  "  to  see 
whether  there  are  latent  defects"  in  the  appliances  with 
which  he  requires  the  employee  to  make  use  of  in  the  line 
of  his  service.  The  employer  is  bound  to  make  reasonable 
inspection  of  the  appliances  furnished  the  employees  to  dis- 
cover latent  defects,  and  a  neglect  to  make  such  an  inspec- 
tion is  a  culpable  breach  of  duty.  Northern  Pacific  R.  R. 
Cb.  v.  Herbert,  116  U.  S.  642 ;  Matchett  v.  Cincinnati,  etc.,  22. 
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W.  Co.,  ante,  p.  334 ;  Ohio,  etc.,  R.  W.  Co.  v.  Pearcy,  128  Ind. 
197 ;  Cincinnati,  etc.,  R.  R.  Co.  v.  McMullen,  117  Ind.  439. 
This  duty  to  inspect  implies,  of  course,  that  the  employer  will 
not  subject  the  employee  to  concealed  defects  which  an  in- 
spection conducted  with  ordinary  care  would  have  revealed. 
Obvious  defects,  open  to  ordinary  careful  observation,  are 
perils  of  the  service,  but  latent  defects,  or  defects  not  dis- 
coverable by  the  exercise  of  reasonable  care,  are  not  perils 
incident  to  the  service,  and  hence  are  not  assumed  by  the 
employee.  Rogers  v.  Leyden,  127  Ind.  50,  and  cases  cited; 
Ohio,  etc.,  R.  W.  Co.  v.  Pearcy,  supra;  MatcheU  v.  Cincinnati, 
etc.,  R.  W.  Co.,  supra.  It  was,  therefore,  not  error  to  direct 
the  jury  that  the  employer's  duty  was  to  furnish  appliances 
free  from  latent  defects,  nor  was  it  error  to  direct  them  that 
the  duty  to  search  for  such  defects  did  not  rest  upon  the 
employee.  To  affirm  that  such  a  duty  rests  upon  the  em- 
ployee would,  it  is  evident,  require  the  employee  to  perforin 
the  duty  of  inspection,  and  to  affirm  this  would  involve  a 
denial  of  the  rule  that  the  duty  of  inspection  rests  upon  the 
employer.  The  inaccuracy  in  the  instruction,  in  so  far  as 
concerns  the  point  under  immediate  mention,  is  in  failing  to 
properly  guard  the  statement  of  the  employer's  duty  by 
adding  to  the  statement  that  he  was  bound  to  exercise  only 
ordinary  care,  or  words  of  similar  import. 

If  an  employee  knows,  or  should  know  by  the  exercise  of 
ordinary  care,  of  defects  adding  to  the  perils  of  his  service, 
he  can  not,  as  a  general  rule,  recover  for  injuries  attributable 
to  such  defects,  hence  it  is  correct! v  held  that  he  must  aver 
that  the  defects  were  unknown  to  him.  Lake  Shore,  etc.,  R- 
W.  Co.  v.  Stupah,  108  Ind.  1 ;  Indiana,  etc.,  R\  W.  Co.  v. 
Dailey,  110  Ind.  75;  Louisville,  etc.,  R.  W.  Co.  v.  Sandford, 
117  Ind.  265  ;  Brazil,  etc.,  Coal  Co.  v.  Young,  117  Ind.  520; 
Louisville,  etc.,  R.  W.  Co.  v.  Corps,  124  Ind.  427 ;  Maichett 
v.  Cincinnati,  etc.,  R.  W.  Co.,  supra  ;  Philadelphia,  etc.,  R. 
R.  Co.  v.  Hughes,  119  Pa.  St.  301 ;  Wilson  v.  Winona,  etc., 
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R.  R.  Co.,  37  Minn.  326 ;  Gafney  v.  New  York,  etc.,  R.  R. 
Co.,  15  R.  I.  456. 

But  where  the  defect  is  hidden,  this  established  rale  can 
not  fully  apply,  for  the  fact  that  such  defects  are  hidden, 
when  properly  proved,  may  negative  the  inference  that  the 
employee  knew  of  their  existence,  or  was  chargeable  with 
such  knowledge.  As  it  was  latent  defects  only  to  which  the 
court  referred  in  the  instruction,  it  is  not  incorrect  in  itself 
upon  the  point  to  which  we  here  are  directly  addressing  our 
discussion.  The  jury  could  not  have  understood  that  the 
court  referred  to  any  other  than  latent  defects,  and  it  can  not 
be  justly  said  that  they  were  misled  upon  this  point. 

It  is  undoubtedly  true  that  an  employee  may,  within  rea- 
sonable limits,  act  upon  the  presumption  that  the  employer 
has  discharged  his  duty  by  exercising  reasonable  care  to  sup-* 
ply  appliances  free  from  such  latent  defects  as  augment  the 
perils  of  the  service.  Pennsylvania  Co.  v.  Whitcomb,  111 
Ind.  212  (219)  ;  Hard  v.  Vermont,  etc.,  R.  R.  Co.,  32  Vt. 
473. 

The  general  rule  is  that  negligence  or  breach  of  duty  is 
not  presumed,  and  this  rule  must  benefit  the  employee  as  well 
as  the  employer.  It  can  not  be  a  sword  to  the  one  and  a 
shield  to  the  other.  But  the  rule  to  which  we  have  referred 
does  not  authorize  an  employee  to  act  without  care.  He  must, 
notwithstanding  the  presumption,  use  reasonable  care,  but 
reasonable  care,  as  we  have  seen,  does  not  cast  upon  him  the 
duty  of  making  an  inspection  to  discover  latent  defects.  It 
is  evident  from  what  we  have  said  that  the  instruction  is  not 
erroneous,  because  it  states  that  the  presumption  is  that  the 
employer's  duty  was  performed.  It  is  probably  true  that  the 
language  employed  is  too  broad,  and  that  it  should,  in  order 
to  express  the  law  with  accuracy,  have  been  limited  by  in- 
corporating into  the  instruction  appropriate  words  express- 
ing the  rule  that  ordinary  care  is  required  of  the  employee. 
But  the  instruction  is  to  be  construed  as  part  of  the  entire 
series,  and  when  thus  construed  we  can  not  say  that  there  is 
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available  error,  even  if  we  could  say  so  much  if  the  instruc- 
tion stood  entirely  alone.  Other  instructions  do  explain  the 
one  under  direct  examination,  and,  taking  the  entire  series 
into  consideration,  we  certainly  can  not  adjudge  that  there 
was  such  error  as  requires  a  reversal. 

Counsel  say  that  "  It  is  true,  that  the  court  below  in  some 
places  gave  some  substantially  correct  instructions/'  bnt  they 
contend  that  the  other  instructions  in  the  case  necessarily  mis- 
led the  jury  because  of  repeated  erroneous  statements.  They 
also  say  that  the  giving  of  an  erroneous  instruction  is  not 
cured  by  giving  a  contradictory  one,  unless  the  erroneous 
instruction  is  withdrawn,  and  they  refer  us  to  Elliott's  Ap- 
pellate Procedure,  section  705.  We  recognize  the  general 
rule  stated  by  counsel,  but  we  must  also  keep  in  mind  and 
justly  regard  another  rule,  and  that  is  this,  instructions  are  to 
be  construed  as  an  entirety.  See  authorities  cited  in  Elliott's 
Appellate  Procedure,  section  648.  Applying  the  rule  last 
mentioned,  and  keeping  in  view  the  general  statements  in  the 
instructions  to  which  objections  are  urged,  and  the  specific 
statements  in  other  instructions,  we  feel  bound  to  adhere  to 
our  original  opinion. 

We  do  not  deem  it  proper  to  here  discuss  other  questions, 
for  we  think  the  disposition  made  of  them  in  the  original 
opinion  is  the  correct  one. 

Petition  overruled. 

Filed  Oct.  13, 1802. 


MAY  TERM,  1892.  449 

The  Phenix  Insurance  Company  of  Brooklyn  «.  Wilson. 

No.  14,391. 

The  Phenix  Insurance  Company  of  Brooklyn  v. 

Wilson. 

Insurance.- ^-Action  on  Policy. — Sufficiency  of  Complaint  After  Verdict, — 
Averment  as  to  Owner8hip.~Performance  of  Condition. — In  an  action  on  a 
policy  of  fire  insurance,  where  the  sufficiency  of  the  complaint  is  not 
challenged  until  after  the  verdict  has  been  returned,  an  allegation  in 
the  complaint  that  the  plaintiff  was  the  owner  of  the  property  at  the 
time  of  its  destruction  by  fire,  is  a  sufficient  allegation  that  he  was  the 
owner  in  fee  of  the  real  estate  and  the  absolute  owner  of  the  personal 
property.  Where  the  complaint  alleged  in  detail  a  performance  of  the 
condition  resting  upon  the  assured,  a  general  allegation  of  the  perform- 
ance was  unnecessary. 

Same. — Complaint. — Averment  Concerning  Proof  of  Loss. — An  allegation  that 
the  second  day  after  the  fire  the  plaintiff  gave  notice  thereof  in  writing 
to  the  company  at  its  office  as  by  the  policy  provided,  is  sufficient  after 
verdict  to  show  that  proofs  of  loss  were  duly  furnished. 

Bake. — Interrogatories  in  Application. — Answers  to. — Age  and  Value  of  Build' 
ing.— Expression  of  Opinion. — Where  by  the  terms  of  a  policy  of  fire  in- 
surance answers  to  interrogatories  in  the  application  are  made  war- 
ranties, answers  as  to  the  age  and  value  of  the  building  insured  will  be 
regarded  as  mere  expressions  of  opinion. 

From  the  Boone  Circuit  Court. 

J.  MeCabe  and  E.  F.  MoCabe,  for  appellant. 
B.  8.  Higgins  and  W.  J.  Darnell,  for  appellee. 

Berkshire,  C.  J. — This  action  has  for  its  foundation  an 
insurance  policy  issued  by  the  appellant  to  the  appellee.  The 
policy  covered  a  certain  dwelling-house  in  which  the  appel- 
lee resided,  and  certain  personal  property  contained  therein. 
Preliminary  to  the  execution  of  the  policy,  the  appellee  ex- 
ecuted and  forwarded  to  the  general  office  of  the  appellant, 
in  Chicago,  his  application  for  insurance.  The  policy  refers 
to  an  application  in  terms  which  make  the  two  but  one 
contract. 

The  appellant  answered  the  complaint  in  three  paragraphs, 
Vol.  132.— 29 
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the  two  first  of  which  were  affirmative  answers,  and  the  third 
the  general  denial. 

The  first  and  second  paragraphs  rest  upon  the  theory  that 
the  answer  of  the  appellant  to  each  interrogatory  contained  in 
his  "  application,"  by  the  terms  and  conditions  of  the  policy 
became  and  was  a  warranty,  and  if  not  an  exact  statement 
of  the  fact  to  which  it  related  the  policy  was  without  virtue 
from  the  beginning. 

The  first  paragraph  in  the  answer  rests  upon  an  inac- 
curacy of  statement  in  the  answer  made  to  the  fourth  inter- 
rogatory, and  the  second  paragraph  has  for  its  foundation 
incorrectness  of  statement  in  the  answer  to  the  second  in- 
terrogatory. 

The  answer  to  the  fourth  interrogatory  fixed  the  value  of 
the  building  insured  at  $700,  and  it  is  alleged  in  the  first 
paragraph  of  answer  that  the  real  value  was  but  $400. 

The  answer  to  the  second  interrogatory  named  ten  years 
as  the  age  of  the  building,  and  the  second  paragraph  of  an- 
swer avers  that  the  building  was  twelve  years  old. 

The  appellee  challepged  each  of  these  paragraphs  of  an- 
swer by  demurrer,  and  the  court  overruling  the  same,  he 
preserved  his  exception,  and  filed  his  reply.  The  cause  was 
then  submitted  to  a  jury  for  trial  .who  thereafter  returned  a 
special  verdict,  after  which  each  party  moved  for  judgment 
upon  the  verdict. 

The  court  overruled  the  appellant's  motion,  and  sustained 
the  motion  of  the  appellee  and  rendered  judgment  for  the 
appellee,  and  the  appellant  saved  the  proper  exceptions. 
Judgment  was  then  rendered  for  thts  appellee.  The  errors 
assigned  call  in  question  the  sufficiency  of  the  complaint  for 
the  first  time,  the  rulings  of  the  court  in  refusing  to  render 
judgment  for  the  appellant,  and  in  rendering  judgment  for 
the  appellee. 

The  objections  made  to  the  complaint  are  three  in  num- 
ber: (1)  There  is  no  allegation  of  proof  of  loss,  as  re- 
quired by  the  conditions  of  the  policy.     (2  )   It  is  not  al» 
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leged  that  the  appellee  was  the  unconditional  owner  in  fee 
of  the  real  estate  on  which  the  building  destroyed  was 
located.  (3  )  Nor  is  it  alleged  that  the  appellee  performed 
the  conditions  of  the  contract  on  his  part. 

It  is  sufficient  to  say  that  we  find  no  infirmity  in  the 
complaint  that  the  verdict  did  not  cure. 

It  is  alleged  in  direct  terms  that  the  appellant  was  the  owner 
of  the  property  insured  at  the  time  of  its  destruction  by  fire. 
This  averment  can  have  no  other  construction  than  an  aver- 
ment of  absolute  ownership  in  the  appellee.  Phoenix  Ins. 
Co.  v.  Stark,  120  Ind.  444;  Phoenix  Ins.  Co.  v.  Howe,  117 
Ind.  202;  Traders  Ins.  Co.  v.  Newman,  120  Ind.  554,  and 
cases  cited. 

There  is  no  allegation  in  general  terms  that  the  appellee 
performed  all  the  conditions  of  the  contract  on  his  part  (an 
oversight,  no  doubt),  but  such  an  allegation  was  wholly  un- 
necessary if  all  these  conditions  and  their  performance  were 
covered  by  specific  allegations. 

The  promissory  note  which  the  appellee  had  executed  to 
the  appellant  was  not  due  when  the  loss  occurred,  and  hence 
the  only  condition,  precedent  to  a  right  of  action,  resting  on 
the  appellee  was  to  furnish  proofs  of  loss  as  required  by  the 
policy. 

The  fire  occurred  on  the  20th  of  February,  1885,  and  it 
is  alleged  in  the  complaint  that  on  the  next  day  but  one 
thereafter  the  appellee  gave  notice  thereof  in  writing  to  the 
appellant  company,  at  its  Chicago  office,  as  by  the  said  policy 
provided.  This  is  in  effect  an  allegation  that  proofs  were 
furnished  as  required  by  the  policy. 

•  We  are  inclined  to  the  opinion  that  the  complaint  would 
have  been  good  had  its  sufficiency  been  tested  by  demurrer, 
although  not  skilfully  drafted,  but  as  it  is  unnecessary  to 
decide  this  question  we  leave  it  undecided.  But  see  Phenix 
Ins.  Co.  v.  Oolden,  121  Ind.  524 ;  Phenix  Ins.  Co.  v.  Picket, 
119  Ind.  155. 

If  the  allegations  in  the  complaint  were  not  sufficie fatly 
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specific  there  should  have  been  a  motion  to  make  them  more 
specific. 

Cross-errors  have  not  been  assigned,  but  it  becomes  proper 
for  us  to  consider  the  sufficiency  of  the  paragraphs  of  an- 
swer demurred  to  in  reaching  a  conclusion  as  to  the  ruling 
of  the  court  in  sustaining  the  motion  of  the  appellee  and 
overruling  the  motion  of  the  appellant  for  judgment  upon 
the  verdict  of  the  jury. 

Both  paragraphs  of  the  answer  are  bad,  and  the  demurrer 
thereto  should  have  been  sustained ;  but  in  this  connection 
it  is  due  to  the  honorable  judge  who  presided  at  the  trial, 
and  in  the  formation  of  the  issues  joined  in  the  cause,  that 
we  state  that  the  decisions  of  this  court,  with  which  our 
•  conclusion  accords,  had  not  been  announced  when  the  vari- 
ous rulings  here  involved  were  made  and  judgment  rendered. 

The  cases  to  which  we  refer  are :  Rogers  v.  Phenix  Ins. 
Co.,  121  Ind.  570 ;  Phenix  Ins.  Co.  v.  Picket,  supra;  Picket 
v.  Phenix  Ins.  Co.,  119  Ind.  291. 

The  influence  of  the  cases  cited  can  not  be  avoided,  as 
they  were  actions  upon  policies  issued  by  the  appellant  com- 
pany upon  applications  substantially,  if  not  identically,  the 
same  as  the  application  here  under  consideration. 

As  the  answers  to  interrogatories  were  mere  expressions 
of  opinion,  and  at  most  mere  representations,  it  becomes 
wholly  immaterial  in  this  case  whether  the  house  was  of 
greater  age  than  stated  or  of  less  value  than  stated ;  and 
this  being  true,  there  can  be  no  question  as  to  the  propriety 
of  the  court's  ruling  that  the  appellee  was  entitled  to  judg- 
ment upon  the  verdict  of  the  jury. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Oct.  28, 1892;  petition  for  a  rehearing  overruled  Jan.  29, 1891. 
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Fulton  et  al.  v.  Cummings  *et  al.  Wm 

1 138    665 

Gravel  Road. — Proceedings  to  Construct,  Before  County  Commissioner*. — Ap-  HeTIS 
peal  to  Circuit  Court. — Special  Verdict. — Where,  in  a  proceeding  for  the  •  152  *8fl 
constr action  of  a  free  gravel  road,  an  appeal  is  taken  to  the  circuit 
court,  the  special  verdict  need  not  find  who  own  a  majority  of  the 
acres  which  are  benefited,  neither  need  it  find  that  all  the  land-owners 
in  the  county  whose  lands  are  benefited  have  signed  the  petition  with- 
out regard  to  the  fact  that  they  have  not  been  included  in  the  report 
of  the  viewers.  The  verdict  is  sufficient  if  it  discloses  the  fact  that  the 
names  and  acres  named  therein  constitute  a  majority  of  the  names  and 
acres  reported  by  the  viewers  as  benefited.  See  section  5095,  R.  S.  1881. 
The  only  mode  by  which  the  commissioners  can  determine  its  jurisdic- 
tion to  make  the  order  for  the  improvement  is  by  comparing  the  names 
and  acres  found  in  the  report  of  the  viewers  with  the  names  found  on 
the  petition. 

Same. — Trial  de  Now. — Upon  appeal  from  the  finding  of  the  board  of 
county  commissioners  the  cause  is  tried  de  novo,  but  no  question  can  be 
tried  on  appeal  that  was  not  presented  to  the  board  of  commissioners 
before  the  appeal  was  taken. 

Same. — Special  Verdict. — Description  of  Lands. — Where  the  lands  of  the  ap- 
pellants are  sufficiently  described  in  the  special  verdict,  they  can  not 
complain  that  other  descriptions  are  vague  and  uncertain. 

Same. — Evidence. — Report  of  Viewers.— Upon  appeal  it  was  proper  to  allow 
the  report  of  the  viewers  made  to  the  board  of  commissioners  with  a  plat 
of  the  lands  reported  benefited  attached  as  an  exhibit  to  be  read  to  the 
jury,  the  court  instructing  the  jury  that  the  contents  of  these  papers 
was  not  evidence  of  the  facts  therein  contained.  Without  this  report 
before  them  the  jury  could  not  intelligently  apply  the  evidence  ad- 
duced to  the  jurisdictional  facts  of  the  case. 

Same — .Beport  of  Viewers. — Binding  Upon  Parties. — It  was  not  error  to  re- 
fuse to  permit  the  appellant  to  prove  that  land  outside  the  territory 
fixed  by  the  viewers  would  be  benefited  by  the  proposed  improvements 
Unless  the  report  of  the  viewers  is  attacked  before  the  board  of  com- 
missioners upon  the  ground  that  it  does  not  contain  all  the  land  bene- 
fited, the  parties  interested  are  bound  by  the  report  of  the  viewers  as  to 
the  limit  of  the  territory  to  be  assessed. 

Same. — Incompetency  of  Jury. — Relationship. — One  of  the  jurors  answered 
upon  his  examination  that  he  was  not  related  to  a  family  residing  in 
the  vicinity  of  the  proposed  improvement.  He  was  in  fact  a  full  cousin 
of  the  wife  of  one  of  the  members  of  said  family  whose  lands  were  as- 
sessed for  the  improvement,  but  the  husband  was  neither  a  petitioner 
por  a  remonstrant,  nor  was  he  party  to  the  appeal  to  the  circuit  court. 
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UsW,  that  as  he  was  not  in  the  circuit  court  no  judgment  could  he  ren- 
dered affecting  his  rights,  and  this  being  so,  that  the  juror  was  not  dis- 
qualified to  serve  because  of  the  relationship  to  his  wife. 

Sam.— Appeal  to  Circuit  Court—Cause  Certified  Back  to  0bmmut«mm.-5e- 
appoinimeni  of  Old  Viewers — Where  an  order  was  made  by  the  board  of 
county  commissioners  for  the  construction  of  a  free  gravel  road,  and  upon 
appeal  to  the  circuit  court  the  order  was  set  aside  as  to  one  of  the  par- 
ties alone  upon  the  ground  that  he  had  not  received  proper  notice,  and 
the  cause  was  certified  back  to  the  board  for  further  proceedings,  it  was 
not  error  for  the  board  to  reappoint  the  old  viewers,  it  not  being  claimed 
that  they  were  guilty  of  any  partiality  in  the  discharge  of  their  duties. 

Sajcx. — Report  of  Viewers. — Correction  of. — New  Notice. — If  the  report  ai 
originally  filed  tjy  the  viewers  was  defective,  it  was  proper  for  the  board 
to  refer  it  back  to  them  for  correction,  they  not  having  been  discharged. 
A  new  notice  was  not  necessary. 

&AJt£. — Inequalities  in  Proceedings  Before  Commissioners. —  When  May  be  Di* 
regarded. — Unless  the  inequalities  in  the  proceedings  before  the  board 
of  county  commissioners  in  a  proceeding  to  construct  a  free  gravel  road 
are  of  a  character  which  affect  the  substantial  rights  of  the  parties, 
they  should  be  wholly  disregarded: 

From  the  Huntington  Circuit  Court. 

J.  B.  Kenner,  0.  W.  Whitelock,  L.  P.  Milligan,  8.  E.  Cook 
and  Z.  T.  Duncan,  for  appellants. 

M.  L.  Spencer ,  J.  C.  Branyan,  W.  A.  Branyan  and  W.  H. 
Trammel,  for  appellees.     * 

Coffey,  J. — This  was  a  petition  filed  with  the  board  of 
commissioners  of 'Huntington  county,  praying  for  the  con- 
struction of  a  free  gravel  road.  Such  proceedings  were  bad 
before  the  board  as  resulted  in  an  order  for  the  improve- 
ment prayed.  From  this  order  the  appellants  here  appealed 
to  the  Huntington  Circuit  Court,  where  the  cause  was  tried 
by  a  jury,  resulting  in  a  special  verdict,  upon  whici  the 
court  rendered  judgment  for  the  appellees.  The  material 
facts  appearing  by  the  special  verdict  are,  that  the  petition 
was  filed  with  the  board  of  commissioners  of  Huntixigtoa 

• 

county  on  the  4th  day  of  June,  1885.  Upon  filing  the?  Petl' 
tion  and  the  bond  required  by  the  statute,  the  boar^  aP" 
pointed  three  disinterested  freeholders  of  the  county,   *u.d  a 
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competent  engineer,  to  view  the  road,  and  directed  them  to 
proceed,  on  the  17th  day  of  July  thereafter,  to  view  the 
road  and  perform  the  other  duties  imposed  upon  them  by 
law.  The  county  auditor  gave  the  statutory  notice  of  the 
time  and  place  of  meeting.  After  qualifying,  the  viewers 
proceeded,  on  the  day  named,  to  perform  the  duties  assigned 
them,  and  subsequently  filed  their  report  with  the  board,  at 
its  ensuing  September  term.  The  report,  not  being  satisfac- 
tory, was  referred  back  to  the  viewers  for  correction,  and  the 
matter  was  continued  until  the  December  term  of  the  board. 
At  the  December  term  the  report,  as  corrected,  was  refiled 
with. the  board,  whereupon,  by  agreement  between  the  peti- 
tioners and  remonstrators,  the  petition  was  referred  to  James 
M.  Hatfield  to  ascertain  whether  the  petition  was  signed  by 
the  requisite  number  of  land-owners  to  give  the  board  juris- 
diction, and  the  cause  was  continued  until  the  15th  day  of 
December.  On  that  day  Hatfield  filed  his  report,  which  was 
accepted  by  the  board,  but  no  further  action  was  taken 
thereon  until  the  1st  day  of  June,  1886,  when  the  board  of 
commissioners  entered  a  finding  that  the  petition  had  been 
,«igned  by  the  requisite  number  of  land-owners  whose  lands 
would  be  benefited  t>y  the  proposed  improvement,  and  at  the 
September  term  following  entered  an  order  for  the  improve- 
ment. 

At  the  same  term  the  board  appointed  three  disinterested 
freeholders  viewers  to  assess  and  apportion  the  estimated 
<5ost  of  the  improvement,  and  directed  them  to  meet  on  the 
25th  day  of  October  thereafter  for  that  purpose.  This  com- 
mittee entered  upon  the  performance  of  its  duties  at  the 
time  designated,  and  filed  its  report  with  the  county  auditor, 
who  gave  the  statutory  notice  of  the  time  when  the  same 
would  be  heard  and  examined  by  the  board  of  commission- 
ers. The  board  met  at  the  time  designated,  and  upon  ex- 
ceptions filed  the  matter  was  referred  to  a  new  committee, 
who  likewise  filed  their  report  which,  after  a  new  notice  by 
the  auditor,  was  accepted  and  confirmed. 
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The  special  verdict  expressly  finds  that  the  petition,  at  the 
time  the  board  of  commissioners  made  the  order  for  the  im- 
provement, was  signed  by  the  necessary  number  of  land- 
owners reported  to  be  benefited  by  the  proposed  improve- 
ment, to  authorise  such  order. 

It  is  earnestly  insisted  by  the  appellants  that  the  circuit 
court  erred  in  overruling  their  motion  for  a  venire  de  novo. 

It  is  insisted  that  the  special  verdict,  which  purports  to 
find  the  land-owners  who  are  benefited,  and  ought  to  be  as- 
sessed for  the  improvement,  does  not  show  who  own  a  ma- 
jority of  the  acres  which  are  benefited,  and  does  not  find  the 
fact,  and  does  not  find  that  the  names  and  -  acres  set  out  in 
the  finding  are  all  the  lands  and  owners  of  the  county  bene- 
fited and  ought  to  be  assessed  in  the  territory  benefited  by 
the  improvement. 

The  special  finding  does  disclose  the  fact  that  the  names 
and  acres  named  therein  constitute  a  majority  of  the  names 
and  acres  reported  by  the  viewers  as  benefited,  but  the  ap- 
pellants contend  that  this  is  not  sufficient. 

Section  5095,  R.  8.  1881,  provides  that,  "Upon the  re- 
turn of  the  report  mentioned  in  the  last  section,  the  commis- 
sioners shall,  if  in  their  opinion  public*  utility  requires  it, 
enter  upon  the  record  an  order  that  the  improvement  be 
made.  *  *  But  such  order  shall  not  be  made  until  a  ma- 
jority of  the  resident  land-holders  of  the  county  whose  lands 
are  reported  as  benefited  and  ought  to  be  assessed,  and  also 
the  owners  of  a  majority  of  the  whole  number  of  acres  of  all 
lands  that  are  reported  as  benefited  and  ought  to  be  assessed, 
shall  have  subscribed  the  petition  mentioned  in  the  second 
section  of  this  act  (section  5092)." 

Under  the  provisions  of  this  act  the  only  mode  by  which 
the  board  of  commissioners  can  determine  its  jurisdiction  to 
make  the  order  for  the  improvement  is  by  comparing  the 
names  and  acres  found  in  the  report  of  the  viewers  with  the 
names  found  on  the  petition.  If  it  be  true,  as  contended  by 
the  appellants,  that  upon  appeal  to  the  circuit  court  it  must 
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be  shown  that  all  the  land-owners  in  the  county  whose  lands 
are  benefited  have  signed  the  petition  without  regard  to  the 
fact  that  they  have  not  been  included  in  the  report  of  the 
viewers,  then  the  board  would  never  know  whether  it  had 
jurisdiction  or  not,  and  would  make  the  order  in  each  case 
subject  to  the  right  of  another  court  to  declare  it  had  no 
power  to  make  it,  though  the  parties  interested  had  com- 
plied with  every  requirement  of  the  statute.  We  do  not 
think  the  statute  should  receive  any  such  construction. 

We  do  not  hold  that  the  parties  interested  may  not,  upon 
the  return  of  the  report  of  the  viewers,  attack  it  before  the 
board,  by  proper  pleading,  upon  the  ground  that  it  does  not 
include  all  the  land  benefited,  and  procure  new  viewers  and 
a  new  report ;  but  no  such  question  is  presented  here,  for 
nothing  of  the  kind  was  attempted.  Unless  some  such  ac- 
tion is  taken,  we  think  the  parties  interested  are  bound  by 
the  report  of  the  viewers  as  to  the  limit  of  the  territory  to 
be  assessed.  It  is  true  that  upon  appeal  the  cause  is  tried  de 
novo,  but  the  case  thus  tried  is  the  case  that  was  pending  be- 
fore the  board  of  commissioners,  and  not  a  new  case.  It  is 
well  settled  that  no  question  can  be  tried  on  appeal  that  was 
not  presented  lo  the  board  of  commissioners  before  the  ap- 
peal was  taken.     Wilkinson  v.  Lemasters,  122  Ind.  82. 

In  our  opinion  the  special  verdict  is  not  defective  in  the 
matter  suggested. 

It  is  also  contended  that  some  of  the  descriptions  of  land 
to  be  assessed,  contained  in  the  special  verdict,  are  so  vague 
and  uncertain  as  to  render  such  descriptions  void. 

We  have  carefully  examined  the  descriptions  of  the  lands 
belonging  to  the  appellants,  and  do  not  think  such  descrip- 
tions are  subject  to  the  objections  urged  against  them.  They 
can  not  be  heard  to  complain  of  other  descriptions.  Hop- 
kins v.  Oreensburgh,  etc.,  T.  P.  Co.,  46  Ind.  187. 

The  special  verdict  expressly  finds  that  the  improvements 
asked  will  be  of  public  utility.     The  court  did  not  err,  in 
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our  opinion,  in  overruling  the  motion  of  the  appellants  for 
a  venire  de  novo. 

It  is  next  insisted  by  the  appellants  that  the  court  erred  in 
overruling  their  motion  for  a  new  trial. 

During  the  progress  of  the  trial  the  appellees  were  per- 
mitted by  the  court  to  read  to  the  jury  the  report  of  the 
viewers  made  to  the  board  of  commissioners,  with  a  plat  of 
the  lands  reported  benefited  attached  as  an  exhibit.  It  is 
contended  that  this  action  of  the  court  was  erroneous. 

The  court  instructed  the  jury  that  the  contents  of  these 
papers  were  not  evidence  of  the  facts  therein  contained.  This 
report,  with  the  exhibit  attached  to  it,  was  one  of  the  papers 
in  the  cause,  and  fixed,  as  we  have  seen,  the  limit  of  the  ter- 
ritory to  be  assessed  for  the  construction  of  the  road.  With- 
out this  report  before  them,  the  jury  could  not  intelligently 
apply  the  evidence  addressed  to  the  jurisdictional  facts  in  the 
case.  Being  a  paper  in  the  cause,  which,  in  a  sense,  defined 
the  issues  between  the  parties,  it  was  not  error  to  read  the 
same  to  the  jury,  under  the  limitations  fixed  by  the  court. 
Bennett  v.  Meehan,  83  Ind.  566  ;  Metty  v.  Marsh,  124  Ind. 
18;  Indianapolis,  etc,  i2.  W.  Co.  v.  Bush,  101  Ind.  582. 

For  the  reasons  already  given,  the  court  did  not  err  in  re- 
fusing to  permit  the  appellants  to  prove,  on  the  trial  of  the 
cause,  that  land,  outside  the  territory  fixed  by  the  viewers, 
would  be  benefited  by  the  proposed  improvement. 

One  Ulrich  Lahr,  a  bystander,  was  called  and  served  as  a 
juror  in  the  trial  of  the  cause.  Upon  his  examination  he 
answered  that  he  was  not  related  to  the  Lahr  family  residing 
in  the  vicinity  of  the  proposed  improvement.  After  the  usual 
questions,  he  was  accepted  and  sworn  as  a  juror.  He  is,  in 
fact,  a  full  cousin  to  Mary  Strouder,  the  wife  of  John  Strou- 
der,  one  of  the  persons  whose  lands  are  assessed  for  the  im- 
provement. Mrs.  Strouder's  name  before  her  marriage  was 
Mary  Lahr.  John  Strouder,  Mary  Strouder  and  others  filed 
their  affidavits  showing  the  above  facts. 

While  the  lands  of  John  Strouder  were  assessed  for  the 


MAY  TERM,  1892.  459 

Fulton  et  al.  v.  Cummings  et  al. 

improvement  of  the  road  in  question  he  was  neither  a  peti- 
tioner nor  a  remonstrant,  nor  was  he  a  party  to  the  appeal 
to  the  circuit  court.  He  seems  to  have  been  content  with 
the  assessment  made  against  him  by  the  board  of  commis- 
sioners. 

The  appeal  to  the  circuit  court  did  not  vacate  the  order 
for  the  improvemement  as  to  him,  nor  did  it  vacate  his  as- 
sessment. He  was  not  in  the  circuit  court,  and  it  had  no 
jurisdiction  over  him.  Highi  v.  Claman,  121  Ind.  447 ;  Stipp 
v.  Olaman,  123  Ind.  532. 

As  he  was  not  in  the  circuit  court,  no  judgment  could  be 
rendered  affecting  his  rights,  and  this  being  so,  we  can  see 
no  reason  for  setting  aside  the  verdict  because  one  of  the 
jurors  was  related  to  his  wife. 

The  evidence  in  the  cause  is  conflicting.  Added  to  this  is 
much  confusion,  growing  out  of  the  efforts  of  some  who 
signed  the  petition  to.withdraw  their  names,  and  the  efforts 
of  others  who  had  withdrawn  their  names  from  the  petition 
to  have  them  reinstated.  We  can  not  undertake  to  weigh 
this  conflicting  evidence  and  untangle  the  confusion  founcj 
in  the  record.  The  evidence  tends  to  support  the  verdict  of 
the  jury. 

It  is  contended,  however,  that  the  circuit  court  erred  in 
overruling  the  motion  of  the  appellants  to  set  aside  the  re- 
port of  the  viewers  and  vacate  all  the  proceedings  of  the 
board  of  commissioners  subsequent  to  such  report,  and  to  re- 
mand this  cause  back  to  the  board  for  further  proceedings. 

Prior  to  the  order  from  which  this  appeal  is  prosecuted 
the  board  of  commissioners  entered  an  order  for  the  im- 
provement in  controversy. 

Upon  appeal  to  the  circuit  court  that  order  was  set  aside 
as  to  Andrew  Fulton  alone,  upon  the  ground  that  he  had 
not  received  proper  notice.  After  the  cause  was  certified 
back  to  the  board  for  further  proceedings,  the  original  peti- 
tion seems  to  have  been  refiled,  but  there  is  a  dispute  be- 
tween counsel  as  to  whether  this  is  to  be  regarded  as  an 
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abandonment  of  the  old  proceedings  and  the  beginning  of  a 
new  one,  or  as  to  whether  it  is  to  be  regarded  as  a  continua- 
tion of  the  case.  However  this  may  be,  it  is  certain  that  the 
first  order  made  for  the  improvement  has  not  been  vacated, 
and  is  still  in  force.  It  would  have  been  a  proper  proceed- 
ing when  the  cause  was  returned  from  the  circuit  court  to  have 
reappointed  the  viewers  with  directions  to  proceed  against 
Andrew  Fulton,  and  had  this  been  done  it  would,  perhaps, 
have  saved  some  complication  of  the  record.  Upon  refiling  the 
petition  the  petitioners  asked  that  the  viewers  who  had  for- 
merly acted  be  reappointed.  This  the  appellants  resisted 
upon  the  ground  that  they  were  not  disinterested,  having  by 
their  former  report  formed  and  expressed  an  opinion,  but 
their  objections  were  overruled,  and  the  old  viewers  were  re- 
appointed. 

We  perceive  no  substantial  error  in  this  action  of  the 
board  of  commissioners.  It  is  not  claimed  that  the  viewers 
had  any  partiality  in  favor  of  any  party  to  be  affected  by 
their  action,  or  that  they  had  any  prejudice  against  any  one 
so  affected.  By  reason  of  their  familiarity  with  the  road, 
and  the  land  composing  the  territory  to  be  assessed,  they 
were,  perhaps,  better  qualified  to  do  the  work  than  any  one 
else.  It  is  not  claimed  that  they  were  guilty  of  any  partiality 
in  the  discharge  of  their  duties. 

After  performing  their  duties  the  viewers  filed  their  report 
as  required  by  law.  Objections  being  made  to  the  report,  it 
was  referred  back  to  them  for  correction.  After  its  correc- 
tion it  was  refiled  and  accepted,  and  acted  upon  by  the  board 
without  any  further  notice.  It  is  contended  by  the  appel- 
*  lants  that  a  new  notice  should  have  been  given. 

If  the  report  as  originally  filed  by  the  viewers  was  de- 
fective, it  was  proper  for  the  board  to  refer  it  back  to  them 
for  correction,  as  they  had  not  been  discharged.  BarnhiU 
v.  Mill  Spring,  etc.,  G.  R.  Co.,  51  Ind.  354. 

A  new  notice  was  not  necessary.  The  report  was  not  re- 
ferred back  to  the  viewers  to  review  the  road  and  the  land 
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to  be  assessed,  but  to  obtain  a  correct  report  #of  what  they 
did  while  acting  under  the  notice  which  had  been  given.  The 
corrected  report  filed  by  them,  and  upon  which  the  board 
acted,  is  presumed  to  be  a  correct  showing  of  their  action  at 
the  time  and  place  named  in  the  notice  of  their  appointment 
and  meeting. 

In  our  opinion  the  court  did  not  err  in  overruling  the 
motion  of  the  appellants  to  set  aside  the  report  of  the  view- 
ers. There  are  no  doubt  irregularities  in  the  proceedings  of 
the  board  of  commissioners  in  the  case  before  us,  but  such 
irregularities  are  to  be  expected  in  a  tribunal  composed  of 
men  who  have  not  made  the  law  a  special  study.  Unless 
they  are  of  a  character  which  affects  the  substantial  rights 
of  the  parties,  they  should  be  wholly  disregarded.  We  have 
carefully  examined  all  the  questions  presented  for  our  decis- 
ion by  the  record  before  us,  and  find  no  error  which  would 
warrant  us  in  reversing  the  judgment  of  the  circuit  court. 

Judgment  affirmed. 

Filed  April  7, 1892;  petition  for  a  rehearing  overruled  Oct  15, 1892. 


No.  15,865. 

The  State,  ex  rbl.  Jaseph,  Guartian,  v.  Mitchell 

ET  AL. 

Guardian  and  Wabd.— Real  Estate, — Convention  of  Funds. — Additoncd  Bond. 
— Action  Upon. — A  guardian  of  certain  minor  children  was  about  to  re- 
ceive money  resulting  from  the  sale  of  real  estate  of  the  wards  in 
another  State.  The  court  ordered  the  guardian  to  give  another  bond 
before  receiving  the  proceeds  of  said  sale,  which  he  did,  and  after  re- 
ceiving the  money  and  accounting  with  some  of  the  wards  when  they 
became  of  age,  he  converted  the  remaining  funds  to  his  own  use  and 
left  the  State.  The  court  removed  him  as  guardian,  and  appointed 
another  guardian  in  his  stead,  who  instituted  suit  on  "the  second  bond 
for  the  money  converted.    The  defendants  answered  that  the  bondsmen 
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on  the  first  bond  were  solvent,  and  that  no  steps  had  been  taken  to 
recover  the  money  converted  from  them.  This  answer  was  demurred 
to,  and  the  demurrer  waB  overruled. 

Held,  that  as  there  is  nothing  to  indicate  any  intention  to  make  the  sec- 
ond bond  subsidiary  to  the  first,  but  on  its  face  it  appeals  to  be  a 
primary  security  for  the  money,  suit  could  properly  be  instituted  on  the 
second  bond  alone,  or  on  the  first  and  second  bonds  together,  or  on  the> 

'  first  bond  alone,  as  they  were  both  primary  undertakings  relating  to  the 
same  matter. 

From  the  Vigo  Circuit  Court. 

L  N*  Pierce,  for  appellant. 

G.  W.  Faris  and  &  R.  Hamill,  for  appellees. 

Olds,'  J. — John  H.  Lanan  was  by  the  Vigo  Circuit  Court, 
on  the  23d  day  of  April,  1882,  duly  appointed  guardian  of 
Lizzie,  Maggie,  Arthur  and  Ira  C.  Lanan,  minor  heirs  of 
one  Jessie  Lanan,  deceased,  and  duly  executed  his  bond  as 
such  guardian  in  the  sum  of  $3,300,  with  the  appellees,  Isaac 
A.  Mitchell  an^  Wilson  Naylor  as  sureties.  The  minor  chil- 
dren were  the  owners  of  certain  real  estate  in  the  State  of 
Pennsylvania  which  descended  to  them  from  their  grand- 
father, and  in  November,  1882,  George  Foliat,  guardian  of 
said  minors,  appointed  by  the  orphan's  court  of  Allegheny 
county,  Pennsylvania,  sold  said  real  estate  for  the  sum  of 
$1,633.33,  and  for  reasons  satisfactory  to  the  court  the  Vigo 
Circuit  Court  ordered  the  giving  of  another  bond  by  said 
John  H.  Lanan  as  guardian  before  the  receipt  of  said  money 
from  the  sale  of  said  real  estate.  The  guardian  acquiesced 
in  said  order,  and  executed  a  new  bond  in  the  sum  of  $3,400, 
with  said  appellees,  Isaac  A.  Mitchell  and  Wilson  Naylor, 
and  the  appellee,  Louis  Bressett,  as  sureties.  The  bond  re- 
cites the  facts  relating  to  the  ownership  and  sale  of  the  land 
in  Pennsylvania,  and  that  said  George  Foliat,  guardian,  was 
about  to  ask  said  orphan's  court  to  make  an  order  for  the 
payment  of  the  amount  in  his  hands  arising  from  the  sale 
of  said  real  estate  to  said  John  H.  Lanan,  and  the  condition 
of  the  bond  is  as  follows :     "  Now,  the  condition  of  this  ob~ 
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ligation  is  such  that  if  the  said  John  H.  Lanan,  guardian 
aforesaid,  shall,  upon  his  receipt  of  the  proceeds  of  said  sale, 
faithfully  appropriate  the  same  according  to  law,  then  the 
foregoing  obligation  to  be  void,  otherwise  to  be  and  remain 
in  full  force." 

The  guardian,  John  H.  Lanan,  drew  the  money  due  the 
wards  from  the  sale  of  the  land  in  Pennsylvania,  and  ac- 
counted to  some  of  the  wards  when  they  became  21  years 
of  age  for  their  share,  and  converted  the  portions  due  the 
other  wards  and  left  the  State.  The  court  removed  him  as 
guardian  and  appointed  the  appellant,  Max  Jaseph,  guardian 
of  the  wards  whose  money  had  been  appropriated  by  Lanan, 
and  the  appellant  brought  this  suit  on  the  second  bond  for 
the  amount  due  the  wards  and  received  by  Lanan  from  the 
sale  of  the  land  and  interest.  The  appellee  Bressett  an- 
swered, setting  up  the  facts  in  regard  to  the  appointment  of 
Lanan  as  guardian,  the  giving  of  the  bonds,  admitting  the 
receipt  and  conversion  of  the  money  by  him,  and  alleging 
that  Mitchell  and  Nay  lor,  sureties  on  the  first  bond,  are  solv- 
ent/and  that  no  steps  have  been  taken  for  the  collection 
from  them  for  the  money  sued  for  in  the  appellant's  com- 
plaint. 

A  demurrer  was  filed  to  this  answer  and  overruled,  and  ex- 
ceptions reserved.  The  appellees,  Mitchell  and  Naylor,  filed 
a  like  answer,  which  was  demurred  to,  and  the  demurrer 
overruled  and  exceptions  reserved.  These  rulings  are  as- 
signed as  error,  and  are  the  only  alleged  errors  which  we  can 
consider. 

These  rulings  present  the  question  as  to  whether  or  not 
the  guardian  can  in  the  first  instance  maintain  a  suit  on  the 
second  bond  for. the  money  so  converted  by  the  guardian 
without  having  first  exhausted  the  first  bond.  It  is  mani- 
fest, we  think,  that  the  second  bond  was  not  given  as  sub- 
sidiary to  or  as  security  for  the  first  bond,  but  was  given  as 
a  primary  security  for  the  money  to  be  received.  The  giv- 
ing of  the  second  bond  did  not  annul  the  first,  but  was  ad- 
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ditional  security,  both  bonds  continuing  and  both  liable  as 
security  for  the  money  received  by  the  guardian,  and  taking, 
as  we  do,  this  view  of  the  case,  the  question  is  settled  by  the 
decision  in  the  case  of  Allen  v.  State,  ex  reL,  61  Ind.  268. 
In  that  case  the  court  says :  "  So,  if  there  should  be  separate 
bonds,  given  with  different  sureties,  and  one  bond  is  intended 
to  be  subsidiary  to,  and  a  security  for,  the  other,  in  case  of  a 
default  in  payment  of  the  latter,  and  not  to  be  a  primary 
concurrent  security ;  in  such  a  case,  the  sureties  in  the  second 
bond  would  not  be  compellable  to  aid  those  in  the  first  bond 
by  any  contribution.  But,  where  such  intention  does  not  ap- 
pear, the  obligors  in  the  second  bond,  as  we  have  shown,  are 
liable  for  breaches  of  it,  either  in  a  separate  suit  upon  such 
bond  or  in  a  joint  suit  against  them  and  the  obligors  in  the 
first  bond,  upon  both  bonds ;  and  it  is  not  necessary  in  this 
case  that  we  inquire  which,  for  the  appellants  were  clearly 
liable  upon  the  second  bond,  as  a  *  primary  concurrent  secu- 
rity.'" 

In  the  case  at  bar  there  is  nothing  whatever  to  indicate 
any  intention  to  make  the  last  bond  subsidiary  to  the  first 
bond,  but,on  the  contrary,  on  the  face  of  the  bond  it  appears 
to  have  been  given  as  primary  security  for  the  money  to  be 
received  from  the  sale  of  the  land  in  Pennsylvania.  In  this 
respect  it  is  even  stronger  in  support  of  the  holding  that  it 
is  a  primary  security  than  was  the  bond  in  the  case  of  Allen 
v.  State,  ex  reL,  supra,  and  the  case  at  bar  clearly  comes 
within  the  rule  laid  down  in  that  case,  and  which  we  think 
is  the  true  one. 

In  view  of  the  conclusion  we  have  reached,  it  follows  that 
the  court  erred  in  overruling  the  demurrers  to  the  answer. 

Judgment  reversed,  with  instructions  to  the  circuit  court 
to  sustain  the  demurrers  to  the  answer  of  the  appellees. 

Filed  October  14, 1892. 
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No.  15,880. 

Slaughter  et  al.  v.  The  State,  ex  bel.  Mitchell, 

Auditor. 

Mobtoaqs. — School  Fund.-— Satisfaction  of  by  Auditor  Without  Payment  to 
Treasurer. — Purchaser  in  Good  Faith. — Where  the  amount  due  on  a  school 
fund  mortgage  was  paid  to  the  county  auditor,  who  appropriated  the  same 
to  his  own  use,  and  never  paid  any  part  of  the  same  into  the  treasury 
of  the  county,  a  purchaser,  in  good  faith,  of  the  land,  who  paid  full 
value  therefor  without  any  knowledge  whatever  that  the  loan  had  not 
in  fact  been  paid,  had  a  right  to  rely  upon  the  satisfaction  of  said 
mortgage  as  it  appeared  in  the  recorder's  office,  without  an  examina- 
tion of  the  offices  of  the  treasurer  and  auditor.  Finding  the  school 
fund  mortgage  satisfied  by  the  proper  county  officers,  the  only  persons 
who  could  satisfy  the  same,  the  purchaser  had  the  right  to  presume, 
without  looking  further,  that  the  county  auditor  had  proceeded  regu- 
larly, and  that  the  mortgage  debt  had  in  fact  been  paid  to  the  county 
treasurer  before  said  satisfaction  was  entered. 

Public  Officers. — Acting  Within  Scope  of  Duty. — State  Bound  Thereby. — 
The  State,  as  well  as  municipal  corporations,  is  bound  by  the  acts  of 
its  officers,  when  they  act  within  the  scope  of  their  authority. 

From  the  Hancock  Circuit  Court. 

W.  R.  Hough,  for  appellants. 

E.  Marsh  and  W.  M.  Cook,  for  appellee. 

Coffey,  J. — The  material  facts  in  this  case,  as  they  ap- 
pear by  the  special  findings  of  the  circuit  court,  are  that,  on 
the  15th  day  of  March,  1882,  Francis  M.  Jackson  borrowed 
of  the  auditor  of  Hancock  county  the  sum  of  three  hundred 
dollars  of  the  school  funds  of  the  State,  and  executed  his 
note  therefor.  On  the  same  day  he  and  his  wife  executed  a 
mortgage  upon  the  land  in  controversy  to  secure  the  pay- 
ment of  the  note,  which  mortgage  was  duly  recorded.  The 
land  was  subsequently  conveyed,  until  William  R.  Blakely 
became  the  owner  of  the  same,  and  while  such  owner,  on  the 
26th  day  of  March,  1885,  he  paid  to  the  auditor  of  Hancock 
county  the  fbll  amount  due  on  the  note  and  mortgage.  The 
Vol.132.— 30 
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auditor  thereupon  endorsed  on  the  mortgage  his  certificate 
that  the  mortgage  had  been  fully  paid  and  satisfied,  and 
signed  and  attested  such  certificate,  attached  the  seal  of  his 
office  thereto,  and  surrendered  the  note  and  mortgage  to 
Blakely.  Blakely  caused  the  certificate  of  satisfaction  to  be 
duly  and  properly  entered  of  record  by  the  recorder  of  the 
county  on  the  record  of  said  mortgage  in  his  office.  On  the 
day  of  such  payment  the  auditor  also  entered  on  the  register 
of  loans  kept  by  him  as  such  auditor,  in  his  office,  a  state- 
ment that  the  loan  in  question  was  fully  paid  and  satisfied. 
The  appellant  Slaughter  subsequently  purchased  the  land,  re- 
lying on  the  record  that  the  school  fund  mortgage  had  been 
paid  and  satisfied,  and  in  good  faith  paid  full  value  therefor 
without  any  knowledge  whatever  that  the  loan  had  not,  in 
fact,  been  paid.  The  auditor  appropriated  the  money  to  his 
own  use,  and  never  paid  any  part  of  the  same  into  the  treas- 
ury of  the  county. 

It  is  conceded  by  the  appellant  that  the  loan  was  never  in 
fact  paid ;  while,  on  the  other  hand,  it  is  conceded  by  the 
appellee  that  the  appellant  is  a  purchaser  in  good  faith,  with- 
out any  actual  knowledge  of  the  fact  that  such  loan  had  not 
been  paid. 

This  being  a  suit  to  foreclose  the  school  fund  mortgage, 
the  question  presented  for  our  consideration  and  decision  re- 
lates to  the  right  of  the  appellant  to  hold  the  land  in  con- 
troversy discharged  of  and  free  from  the  mortgage  lien. 

Section  4388,  B.  S.  1881,  provides  that  "All  loans  re- 
funded and  all  interest  shall  be  paid  to  the  county  treasurer, 
and  his  receipt  shall  be  filed  with  the  county  auditor,  who 
shall  give  the  payer  a  quietus  therefor,  and  make  proper  en- 
tries." 

Section  4389  provides  that  "  Whenever  the  amount  due 
on  any  mortgage  shall  be  paid,  and  the  treasurer's  receipt 
therefor  filed,  the  auditor  shall  indorse  on  the  note  and  mort- 
gage that  the  same  has  been  fully  satisfied,  and  surrender  the 
same  to  the  person  entitled  thereto ;  and,  on  production  of 
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the  same  thus  indorsed,  the  recorder  shall  enter  satisfaction 
upon  the  record." 

It  is  contended  by  the  appellee  that  the  auditor  had  no 
power  to  enter  the  mortgage  satisfied  until  the  money  was 
actually  paid  to  the  county  treasurer  and  his  receipt  there- 
for filed  with  such  auditor,  and  that  an  entry  of  satisfaction 
without  the  existence  of  such  payment  and  receipt  was  a 
nullity,  and  wa$  the  same  as  a  forgery. 

It  is  further  contended  that  the  office  of  the  county  treas- 
urer and  the  office  of  the  county  auditor  are  public  offices, 
and  that  an  examination  of  such  offices  would  have  disclosed 
the  fact  that  the  mortgage  had  not,  in  fact,  been  paid,  and  in- 
asmuch as  the  appellant  did  not  examine  these  offices  he  was 
guilty  of  negligence,  and  should  not  be  protected. 

We  think  the  entry  of  satisfaction  by  the  auditor  of  Han- 
cock county  upon  the  school  fund  mortgage  in  question  stands 
upon  a  different  footing  from  a  forged  entry.  A  forged  entry 
would  be  without  any  authority  whatever,  while  the  entry 
under  consideration  is  genuine,  and  made  by  an  officer  hav- 
ing authority  to  make  it.  The  statute  above  set  out  expressly 
confers  such  authority  upon  the  county  auditor. 

It  is  true  that  the  entry  of  satisfaction  before  the  payment 
of  the  money  to  treasurer  was  wrongful,  but  inasmuch  as 
the  auditor  had  the  money  in  his  hands  ready  to  hand  over 
to  the  treasurer,  there  was  no  want  of  authority.  There  be- 
ing present  in  the  county  auditor  the  power  to  satisfy  the 
school  fund  mortgage,  the  question  arises  as  to  whether  the 
appellant  had  the  right  to  rely  upon  such  satisfaction  as  it 
appeared  in  the  recorder's  office  without  an  examination  of 
the  offices  of  the  treasurer  and  auditor.  'As  a  rule  the  evi- 
dence of  title  and  of  recorded  liens  is  to  be  found  in  the 
county  recorder's  office.  Judgments  rendered  in  court  con- 
stitute one  exception  to  the  rule. 

By  reason  of  the  statute,  which  declares  that  school  fund 
mortgages  shall  be  deemed  recorded  from  the  date  of  their 
execution,  they  seem  to  constitute  another  exception.    Dem- 
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ing  v.  State,  ex  rel.9  23  Ind.  416 ;  Stockwett  v.  State,  ex  rei, 
101  Ind.  1. 

The  satisfaction  entered  by  the  auditor  upon  the  mort- 
gage was  properly  recorded  by  the  county  recorder,  and  an 
examination  of  records  in  his  office  disclosed  an  unincum- 
bered title  to  the  land  in  dispute. 

We  think  the  appellant  had  the  right  to  rely  upon  such 
records.  The  general  rule  is  that  a  public  officer  is  pre- 
sumed to  have  done  his  duty,  and  until  the  contrary  is  shown 
he  is  presumed  to  have  acted  rightfully.  Mechem  Public 
Offices  and  Officers,  sections  579*677. 

This  author  says:  "The  law  constantly  presumes  that 
public  officers  charged  with  the  performance  of  official  duty 
have  not  neglected  the  same,  but  have  performed  it  at  the 
proper  time  and  in  the  proper  manner."     Section  579,  supra. 

Finding  the  school  fund  mortgage  satisfied  by  the  proper 
county  officers,  the  only  persons  who  could  satisfy  the  same, 
we  think  the  appellant  had  the  right  to  presume,  without 
looking  further,  that  the  county  auditor  had  proceeded  regu- 
larly, and  that  the  mortgage  debt  had  in  fact  been  paid  to 
the  county  treasurer  before  such  satisfaction  was  entered. 

The  county  auditor,  in  the  most  solemn  manner,  attested 
by  the  seal  of  his  office,  had  published  to  the  world  that  the 
debt  was  paid,  and  the  appellant,  in  our  opinion,  was  under 
no  more  obligation  to  make  further  inquiry  than  he  would 
have  been  had  the  mortgage  debt  been  payable  to  a  private 
individual  who  had  entered  the  mortgage  satisfied.  The 
county  auditor  was  the  agent  of  State,  clothed  with  power  to 
make  such  satisfaction,  and  the  State,  we  think,  is  bound  by 
his  acts.  The  general  rule  is  that  the  State,  as  well  as  mu- 
nicipal corporations,  is  bound  by  the  acts  of  its  officers  when 
they  act  within  the  scope  of  their  authority.  Dillon  Mu- 
nicipal Corporations,  note  pages  321^  322 ;  Mechem  Public 
Offices  and  Officers,  section  842;  Matielv.  City  of  East  /St. 
Louis,  94  111.  67 ;  Roby  v.  Oity  of  Chicago,  64  111.  447 ;  Board, 
eto.f  v.  Oity  of  Lincoln,  81  111.  156 ;  2  Herman  Estoppel  and 
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Res  Adjudicata,  1264 ;  Bigelow  Estoppel  (5th  ed.),  598 ;  Our- 
nen  v.  Mayor,  etc.,  79  N.  Y. 511 ;  CPLeary  v.  Board,  etc.,  93 
N.  Y.  1 ;  People  v.  Stephen* ,  71  N.  Y.  527. 

In  our  opinion,  under  the  facts  found  by  the  court,  the 
appellant  Slaughter  took  the  land  in  dispute  freed  from  the 
lien  of  the  school  fund  mortgage  in  suit. 

We  may  remark,  in  passing,  that  this  is  not  a  question  of 
loss  to  the  common  school  fund.  If  the  State  is  unable  to 
collect  the  funds  from  the  mortgagors  the  law  makes  it  the 
duty  of  Hancock  county  to  refund  the  amount  lost  by  the 
act  of  its  unworthy  county  auditor. 

Judgment  reversed,  with  directions  to  the  circuit  court  to 
restate  its  conclusions  of  law,  and  to  render  judgment  there- 
on in  favor  of  the  appellant,  Samuel  B.  Slaughter. 

Filed  Oct  12, 1892. 
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Injunction. — Interlocutory  Order  in  Vacation. — Appeal  to  Supreme  Court.— 
When  and  how  Bond  may  be  Filed. — When  an  appeal  is  prosecuted  to  the 
Supreme  Court  from  an  interlocutory  order  of  injunction  granted  in 
vacation,  and  the  nisi  prius  judge  made  an  order  granting  the  appeal, 
and  directed  that  a  bond  be  filed,  fixing  the  penalty  of  the  bond,  and 
the  time  within  which  it  should  be  filed,  and  the  record  shows  the  filing 
of  a  bond  in  the  prescribed  penalty  within  the  time  limited,  and  that 
it  was  approved  by  the  clerk  as  in  other  cases  of  appeals  taken  in  va- 
cation,the  appeal  is  properly  taken.  See  section  646,  clause  3,  and  647, 
R.  S.  1881. 

Sake. — Threatened  Trespass. — Complaint. — Insufficiency  of  Averments. — When 
all  the  averments  of  a  complaint  seeking  an  injunction,  taken  together, 
charge  a  mere  threatened  trespass,  continuous  only  in  a  limited  sense, 
as  in  the  case  at  bar,  continuing  only  long  enough  to  cut  and  remove 
the  wheat  mentioned  in  the  complaint,  and  there  is  no  averment  of  the 
insolvency  of  the  defendant,  there  is  not  a  sufficient  showing  to  author- 
ise the  granting  of  an  injunction.    From  anything  appearing  in  the 
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complaint,  the  defendant  may  be  amply  able,  pecuniarily,  to  respond 
in  damages,  and  no  injury  is  shown  to  be  threatened  for  which  ample 
compensation  may  not  be  made  in  damages. 
Pleading. — How  Construed. — laoUUed  Averment*.— A  pleading  must  be  con- 
strued in  accordance  with  its  general  scope  and  tenor,  regardless  of  iso- 
lated aTerments. 

From  the  Cass  Circuit  Court. 

D.  O.  Justice,  D.  H.  Chase  and  D.  D.  Fickle,  for  appellant 
M.  Winfield  and  J,  C.  Nelson,  for  appellees. 

McBride,  C.  J. — Appeal  from  a  temporary  injunction 
granted  in  vacation.  The  complaint  alleges  that  the  plaint- 
iff was  the  owner,  and  in  the  quiet  and  peaceable  possession 
of  certain  land,  on  which  was  growing  at  a  certain  date 
eighty-three  acres  of  wheat.  "That  on  the  30th  day  of 
June,  while  this  plaintiff  was  thus  in  the  quiet  and  peaceable 
possession  of  said  land,  and  while  he  was  engaged  in  cutting 
said  wheat  the  defendants,  without  right  and  with  force  and 
arms,  tore  down  the  plaintiff's  fences,  and  entered  upon  said 
premises  unlawfully  and  interfered  with  the  plaintiff  and  the 
men  whom  he  had  employed  and  his  teams,  in  their  aforesaid 
lawful  occupation  of  harvesting  and  cutting  said  wheat,  and 
commenced  cutting  down  the  same,  denying  the  right  of  this 
plaintiff  so  to  do,  with  threats  of  personal  violence  and  force, 
drove  into  the  field ;  that  it  is  now  at  the  season  of  the 
year  when  said  wheat  should  be  cut  and  harvested,  and  if 
the  plaintiff  and  his  men  are  thus  interfered  with  and  pre- 
vented, said  wheat  will  be  utterly  destroyed  and  entirely 
lost;  that  said  defendants  have  likewise  torn  down  the 
fences  on  the  public  highway  and  opened  up  said  fields  to 
the  public,  endangering  the  destruction  of  said  wheat  by  cat- 
tle that  may  be  straying  along  the  highway;  and  the  defend- 
ants unlawfully  claim  the  right  at  all  times  and  from  day  to 
day  to  tear  down  the  fences  and  to  enter  the  plaintiff's 
premises ;  that  the  plaintiff,  as  the  owner  of  said  land,  in 
the  lawful  possession  thereof,  is  entitled  under  the  law  to 
t^ve  his  possession  protected,  and  should  be  allowed  to  ex- 


MAY  TERM,  1892.  471 

Miller  v.  Barket  et  al. 

«rcise  his  rights  as  the  owner  of  said  lands  and  in  the  posses- 
sion thereof,  free  and  undisturbed ;  and  that  by  reason  of 
the  violent  conduct  of  the  defendants  it  was  an  impossibility 
for  him  to  protect  his  possession,  and  enjoy  his  aforesaid 
freehold  Vithout  resort  to  violence  and  bloodshed,  which  he 
desires  to  avoid;  that  for  this  reason,  and  in  order  that  he 
may  not  be  disturbed  in  the  quiet  and  peaceable  possession 
of  his  said  lands,  it  is  necessary  that  a  restraining  order 
•should  be  granted,  and  the  defendants  and  each  one  of  them 
be  enjoined  from  interfering  by  force  and  violence,  and. 
leave  the  possession  of  his  lands,  and  that  he  may  be  allowed 
to  harvest  his  aforesaid  crop  of  wheat  without  disturbance 
and  delay ;  that  there  is  an  immediate  necessity  for  the  is- 
suing of  the  restraining  order,  as  before  a  hearing  can  be  had 
upon  notice  they  will  continue  to  disturb  the  plaintiff's 
fences  and  prevent  the  plaintiff  and  his  men  from  harvesting 
said  wheat,  whereby  the  same  may  become  worthless  and  en- 
tirely destroyed.     Wherefore,"  etc 

The  appellant  insists  that  the  facts  averred  are  not  suffi- 
cient to  justify  the  court  in  granting  a  temporary  injunction. 
In  approaching  this  question  we  meet  the  contention  of  the 
appellee  that  there  has  been  no  appeal  within  the  meaning 
of  the  statute,  and  hence,  there  is  no  case  properly  before 
us.  The  statute  provides  that  appeals  may  be  prosecuted  to 
this  court  from  an  interlocutory  order  of  injunction  granted 
in  vacation.  Section  646,  R.  S.  1881,  clause  3.  Section  647 
provides  that  when  the  injunction  is  granted  in  vacation 
*e  The  appeal  may  be  taken  at  the  time  or  during  the  next 
term.  The  appeal  shall  not  be  granted  until  the  appellant 
has  filed  an  appeal  bond,  as  in  other  cases  of  appeal." 

The  only  entries  in  the  record  relating  to  the  appeal  are 
as  follows:  July  8,  1890,  the  following  entry  was  made: 
''Come  again  the  parties,  and  the  court  having  heard  the 
evidence,  and  being  fully  advised  in  the  premises,  it  is  or- 
dered that  the  restraining  order  herein  be  continued  until 
the   further   order  of  the  court,  from   which  interlocutory 
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order  the  defendants  pray  an  appeal  to  the  Supreme  Court, 
which  is  granted  upon  filing  an  appeal  bond  in  the  sum  of 
$200,  and  twenty  days'  time  is  allowed  defendants  to  file  ap- 
peal bond  and  bill  of  exceptions."     ***** 

Under  date  of  July  19  the  following  appeared  :* 

"And  afterward,  to  wit :  on  the  19th  day  of  July,  1890, 
the  defendant,  Henry  Newton  Miller,  filed  in  the  office  of 
the  clerk  of  the  Cass  Circuit  Court  his  appeal  bond  in  said 
cause, which  is  in  words  and  figures  following,  to  wit ":  Then 
follows  a  copy  of  appeal  bond,  which  the  record  shows  was 
11  taken  and  approved  "  by  the  clerk  of  the  court  on  that 
day.  The  position  of  the  appellee  is  that  as  the  appeal  in 
such  cases  is  not  governed  by  the  general  statute  relating  to  ap- 
peals, but  by  special  statutory  provisions,  there  must  be  strict 
compliance  with  all  such  provisions  or  there  is  no  appeal. 
Counsel  say :  "  We  therefore  conclude  that  before  there  can 
be  an  appeal  from  the  granting  of  a  temporary  injunction, 
either  in  term  time  or  in  vacation,  the  court  or  judge  must 
fix  the  amount  of  the  bond,  the  bond  must  be  approved  by 
the  court  or  judge,  or  time  must  be  taken  to  file  a  bond,  the 
sureties  being  named,  and  the  court  or  judge  must  approve 
the  sureties."  The  question  was  properly  presented,  and  at  the 
proper  time  by  a  motion  to  dismiss,  so  that  there  is  no  waiver. 

Section  646,  supra,  which  authorizes  appeals  from  inter- 
locutory orders,  provides  that  such  appeals  may  taken  in 
several  classes  of  cases. 

In  some  of  them  the  filing  of  a  bond  has  the  effect  of 
staying  the  operation  of  the  order  or  judgment  of  the  court 
below.  This,  however,  is  not  true  of  an  order  of  injunction. 
Such  an  order  continues  in  operation  and  in  force  notwith- 
standing the  appeal,  and  notwithstanding  the  filirfg  of  a 
bond.  State,  ex  rel.,  v.  Chase,  41  Ind.  356;  Central  Union  Tele- 
phone Co.  v.  State,  ex  rel.,  110  Ind.  203 ;  Walls  v.  Palmer,  64 
Ind.  493 ;  Randies  v.  Randies,  67  Ind.  434 ;  Alderman  v. 
%T'lson,  111  Ind.  255. 

arties  can  only  be  relieved  from  the  operation  of  an  in* 
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junction  by  a  special  supersedeas,  which  may  be  granted  by 
the  appellate  tribunal  upon  proper  showing. 

This  being  true,  the  appellant  contends  that  the  provision 
above  quoted  from  section  647,  supra,  relative  to  the  filing 
of  bonds,  must  be  construed  as  applying  only  to  those  cases 
where  a  bond  can  have  the  effect  of  staying  the  operation  of 
the  order  appealed  from. 

In  this  we  can  not  agree  with  him.  The  filing  of  a  bond 
is  by  the  Legislature  made  necessary  to  the  granting  of  the 
appeal.  Why  they  have  done  so  we  need  not  inquire.  It  is 
*  enough  to  know  that  the  statute  is  too  plain  to  leave  room 
for  construction.  The  filing  of  an  appeal  bond  is  an  essen- 
tial to  the  granting  of  all  appeals  under  the  section  in  ques- 
tion. The  concluding  phrase  of  the  section,  "  as  in  other 
cases  of  appeal,"  relates  to  the  time  and  manner  of  filing  and 
approval  of  the  bond. 

We  are,  however,  of  the  opinion  that  in  this  case  there  was 
substantial  compliance  with  the  statute.  The  statute,  it  is 
true,  says  that  the  appeal  shall  not  be  "granted  "  until  the 
appellant  has  filed  an  appeal  bond,  etc.  This  means  no  more 
than  that  the  appeal  shall  not  become  effectual  until  the 
bond  has  been  filed.  The  bond  is  to  be  filed  "  as  in  other 
cases  of  appeal."  The  appeal  in  this  case  is  taken  in  vaca- 
tion from  a  vacation  order.  In  other  cases  of  appeal,  taken 
in  vacation,  while  the  court  or  judge  making  the  order  grant- 
ing the  appeal  directs  the  giving  of  bond,  etc.,  the  clerk, 
either  of  the  Supreme  or  Circuit  Court,  may  approve  the 
bond  and  surety.     Sections  641  and  642,  B.  S.  1881. 

In  the  case  at  bar  the  judge  made  an  order  granting  the 
appeal  and  directing  that  a  bond  be  filed,  fixed  the  penalty 
of  the  bond  and  the  time  within  which  it  should  be  filed. 

The  record  shows  the  filing  of  a  bond  in  the  prescribed 
penalty  within  the  time  limited,  and  that  it  was  approved  by 
the  clerk  as  in  other  cases  of  appeal  taken  in  vacation.  This 
was  sufficient,  and  the  appeal  is  properly  before  us. 
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This  brings  us  to  the  consideration  of  the  sufficiency  of 
the  facts  pleaded  to  justify  the  granting  of  an  injunction. 

An  injunction  will  never  be  awarded  to  restrain  the  com- 
mission of  a  mere  trespass,  where  it  is  not  shown  that  the 
threatened  injury  will  be  irreparable,  and  that  full  and  ade- 
quate compensation  can  not  be  had  in  an  action  at  law.  Whil- 
lock  v.  Consumers9,  etc.,  Co.,  127  Ind..  62  ;  Anthony  v.  Sturgis, 
86  Ind.  479 ;  Caskey  v.  Oity  of  Greensburgh,  78  Ind.  233 ; 
Indianapolis,  etc.,  Co.  v.  Oity  of  Indianapolis,  29  Ind.  246. 

An  injunction  will,  however,  be  awarded  to  prevent  a 
threatened  continuous  disturbance  of  the  possession  of  the 
rightful  owner  of  land.  Owens  v.  Lewis,  46  Ind.  488 ;  Pence 
v.  Garrison,  93  Ind.  345. 

Such  a  case,  the  appellees  insist,  is  made  by  the  averments 
of  the  complaint.  They  base  their  claim  upon  the  averment 
that  "  the  defendants  unlawfully  claim  the  right,  at  all  times, 
and  from  day  to  day,  to  tear  down  the  fences  and  to  enter 
the  plaintiff's  premises/'  Standing  alone,  this  averment  seems 
to  justify  their  contention.  In  construing  a  pleading,  how- 
ever, all  of  its  averments  must  be  taken  together.  This  ac- 
cords with  the  familiar  rule  that  a  pleading  must  be  construed 
in  accordance  with  its  general  scope  and  tenor,  regardless  of 
isolated  averments.  Platter  v.  Oity  of  Seymour,  86  Ind.  323  ; 
Louisville,  etc.,  R.  W.  Go.  v.  Thompson,  107  Ind.  442  (458) ; 
Henry  v.  Stevens,  108  Ind.  281. 

Construing  together  all  of  thp  averments  of  the  complaint, 
it  becomes  clear  that  the  particular  averment  in  question  re- 
fers alone  to  the  claim  by  the  defendants  of  a  right  to  enter 
and  cut  the  wheat  in  controversy.  It  is  not  averred  that  the 
appellant  asserted  any  interest  in  or  right  to  the  land,  other 
than  the  right  to  break  the  close  and  enter  upon  it,  and  is 
apparent  that  the  right  thus  asserted  was  only  for  the  pur- 
pose of  cutting  and  removing  the  wheat. 

Every  other  averment  of  the  complaint  relates  to  the  con- 
troversy over  the  wheat,  and   no  rule  of  construction  will 
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justify  us  in  holding  that  this  isolated  averment  is  intended 
to  assert  generally  a  claim  by  the  appellant  of  a  right  apart 
from  the  subject-matter  of  the  immediate  controversy. 

The  complaint,  therefore,  charges  a  mere  threatened  tres- 
pass, continuous  only  in  a  limited  sense ;  that  is,  continuing 
long  enough  to  cut  and  remove  the  wheat.  There  is  no  aver- 
ment of  the  insolvency  of  the  appellant.  From  anything 
appearing  in  the  complaint  he  may  be  amply  able  pecuniarily 
to  respond  in  damages,  and  no  injury  is  shown  to  be  threat- 
ened for  which  ample  compensation  may  not  be  made  in  dam- 
ages. 

We  find  nothing  in  the  complaint  sufficient  to  authorize 
the  granting  of  an  injunction. 

The  judgment  is  reversed,  at  the  appellees'  costs. 

Filed  Oct.  26, 1892. 
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Railroad. — Bight  of  Way. — Condemnation  Proceeding*. — Awards. — Liability 
for  by  Thou  Succeeding  to  the  Rights  of  the  Corporation. — Where  the  appel- 
lant had  acquired  the  property,  rights  and  franchises  of  a  railroad  cor- 
poration which  had  condemned  land  for  a  right  of  way,  and  the  appel- 
lant entered  upon,  used  and  occupied  the  land  for  the  purposes  for 
which  it  was  condemned,  it  must  be  held  to  have  adopted  the  original 
appropriation,  and  having  adopted  and  ratified  such  appropriation,  it 
is  bound  in  equity  to  compensate  the  owners  for  the  land  thus  taken, 
and  it  is  bound  by  the  judgment  in  the  condemnation  proceedings  against 
the  corporation,  through  which  it  takes  its  title. 

Statute  of  Limitations.—  Six  Years1  Limitation  Does  not  Bun  Against 
Judgments. — The  six  years'  statute  of  limitations  does  not  run  against  a 
suit  on  the  award  and  judgment  of  a  court 

Evidence. — Intention  of  Attorney. — The  purpose  and  intention  of  an  at- 
torney in  prosecuting  a  suit  are  not  admissible  in  evidence. 

Same. — Deposition. — Striking  out  Remote  and  Immaterial  Matter. — It  is  not 
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error  to  strike  matter  out  of  a  deposition  which  is  too  remote  and  wholly 
immaterial. 
Judgment.— Finding  in  Specific  Sum,— The  finding  of  the  court  for  Ufe 
plaintiff  in  a  specific  sum  is  not  objectionable,  as  the  specific  amount  is 
essential  to  enable  the  plaintiff  to  collect  the  money. 

From  the  Carroll  Circuit  Court. 

J.  B.  Peterson,  J.  C.  Nelson,  Q.  A.  Myers  and  M.  2). 
Fansler,  for  appellant. 

D.  C.  Justice  and  L.  Walker,  for  appellee. 

Coffey,  J. — The  following  material  facte  in  this  cause 
are  alleged  in  the  complaint.  In  the  year  1881  The  New 
York,  Chicago  and  St.  Louis  Railway  Company  condemned 
and  appropriated,  by  process  of  law,  certain  described 
land  in  Porter  county,  belonging  to  George  H.  Hammond 
and  Marcus  Towle,  for  the  right  of  way  for  its  road  bed, 
side  tracks  and  water  tanks.  Without  the  payment  of 
the  awards  for  damages  it  took  possession  of  the  land  bo 
condemned  and  appropriated  and  constructed  its  road 
over  the  same. 

Towle  assigned  and  transferred  his  interest  in  the 
awards  to  Hammond,  who  in  like  manner  transferred  the 
whole  of  the  awards  to  appellee.  Prior  to  the  condem- 
nation and  appropriation  above  mentioned  the  railway 
company  had  executed  a  mortgage  to  the  Central  Trust 
Company  of  New  York,  to  secure  the  payment  of  a  large 
amount  of  bonds  executed  by  the  company.  In  the  year 
1887  the  mortgage  was  foreclosed  and  the  property  of  the 
railway  company  sold  under  such  decree  of  foreclosure. 
By  means  of  this  sale,  and  various  transfers  and  consoli- 
dations of  railroad  companies,  the  appellant  became  the 
owner  of  all  the  property,  rights  and  franchises  of  The 
New  York,  Chicago  and  St.  Louis  Railway  Company,  and 
now  owns  and  holds  the  same.  The  appellant  is  now  and 
has  been  ever  since  it  became  the  owner  of  the  property 
in  the  possession  of  the  lands  condemned  and  appropri- 
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ated,  using  it  for  the  purposes  for  which  it  was  appropri- 
ated. It  is  alleged  that  The  New  York,  Chicago  and  St. 
Louis  Railway  Company  is  insolvent. 

To  the  complaint  setting  forth  the  foregoing  facts  the 
court  overruled  a  demurrer  filed  on  behalf  of  the  appel- 
lant. 

In  addition  to  the  general  denial  the  appellant  answered: 

Second.  Payment. 

Third.  The  two  years'  statute  of  limitations. 

Fourth.   The  six  years'  statute  of  limitations. 

Fifth.  That  prior  to  the  act  of  filing  the  instrument  of 
appropriation  Hammond  and  Towle  and  The  New  York, 
Chicago  and  St.  Louis  Railway  Company,  for  mutual  con- 
siderations moving  between  them,  agreed  that  the  con- 
struction and  location  of  the  line  of  road,  as  set  up  in  the 
answer,  should  be  a  full  payment  and  discharge  of  the 
awards  to  be  made  thereafter;  that  such  award  was  to  be 
made  to  give  others  interested  an  idea  of  the  value  of  the 
land  so  to  be  given  by  Hammond  and  Towle,  the  then 
owners  of  the  land ;  that  the  railway  company  fully  per- 
formed all  the  conditions  and  stipulations  of  said  agree- 
ment on  its  part. 

The  court  sustained  a  demurrer  to  the  third  and  fourth 
paragraphs  of  the  answer,  and  issues  being  joined,  a  trial 
of  the  cause,  by  the  court,  resulted  in  a  finding  and  judg- 
ment for  the  appellee. 

It  is  insisted  by  the  appellant  that  the  circuit  court 
erred : 

First.  In  overruling  its  demurrer  to  the  complaint. 

Second.  In  sustaining  a  demurrer  to  its  fourth  para- 
graph of  answer. 

Third.   In  overruling  its  motion  for  a  new  trial. 

We  are  of  the  opinion  that  the  court  did  not  err  in  over- 
ruling the  demurrer  of  the  appellant  to  the  complaint. 
When  the  appellant,  upon  acquiring  the  property,  rights 
and  franchises  of  the  corporation  condemning  the  land 
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for  right  of  way,  entered  upon,  used  and  occupied  the 
land  for  the  purposes  for  which  it  was  condemned,  it  must 
be  held  to  have  elected  to  adopt  the  original  appropria- 
tion. Having  adopted  and  ratified  such  appropriation  it 
is  bound  in  equity  and  good  conscience  to  compensate  the 
owners  for  their  land  thus  taken.  It  is  bound  by  the 
judgment  against  the  corporation  through  which  it  takes 
its  title,  and  must  pay  for  the  land  the  price  fixed  by  the 
award  and  judgment  in  the  proceedings  to  condemn.  In- 
deed the  question  now  under  discussion  does  not  seem  to 
be  an  open  one  in  this  State.  Lake  Erie,  etc.,  B.  W.  Co. 
v.  Griffin,  92  Ind.  487 ;  Lake  Erie,  etc.,  R.  W.  Co.  v.  Orif- 
jin,  107  Ind.  464. 

It  is  conceded  by  the  appellant  that  the  court  did  not 
err  in  sustaining  a  demurrer  to  the  third  paragraph  of 
the  answer,  but  it  is  insisted  that  the  court  erred  in  sus- 
taining a  demurrer  to  the  fourth  paragraph  setting  up  the 
six  years'  statute  of  limitations.  "We  do  not  think  the 
court  erred  in  sustaining  a  demurrer  to  this  answer. 

The  purpose  of  this  action,  as  we  understand  it,  was  to 
enforce  the  award  and  judgment  of  the  court  rendered  in 
the  condemnation  proceedings  against  the  appellant  upon 
the  ground  that  it  had  adopted  and  ratified  such  award 
and  judgment. 

To  such  an  action  the  six  years'  statute  of  limitations 
has  no  application. 

Issue  was  joined  on  the  fifth  paragraph  of  the  answer, 
and  a  trial  of  that  issue  resulted  in  a  finding  and  judg- 
ment again st  the  appellant.  We  can  not  say  that  the 
evidence  was  of  such  a  character  as  to  preclude  such  a 
finding  and  judgment.  The  burden  of  the  issue  was  upon 
the  appellant,  and  after  a  careful  reading  of  the  evidence 
we  are  not  prepared  to  adjudge  that  the  finding  of  the 
circuit  court  has  no  evidence  to  support  it. 

Nor  do  we  think  the  court  erred  in  refusing  to  allow 
Mr.  Peterson  to  testify  as  to  his  purpose  and  intention  in 
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bringing  the  condemnation  proceedings  under  which  the 
award  and  judgment  in  question  were  made.  The  agree- 
ment, if  any  was  made,  between  the  company  instituting 
the  proceeding  and  the  owners  of  the  land  to  be  con- 
demned was  material,  but  the  private  intention  of  the  at- 
torney who  prosecuted  the  proceeding  could  not,  by  any 
possibility,  we  think,  throw  any  light  upon  the  questions 
in  issue  between  the  parties  to  this  suit.  All  the  facts  in 
relation  to  the  controversy,  known  to  the  witness,  were 
fully  stated  by  him,  and  the  <Jase  does  not  belong  to  that 
class  in  which  the  intentions  of  the  party  are  material. 

The  court  did  not  err  in  striking  out  parts  of  the  depo- 
sition of  James  M.  Young.  The  matter  struck  out  and 
suppressed  was  too  remote,  and  was  wholly  immaterial. 

Finally,  it  is  insisted  by  the  appellant  that  the  finding 
of  the  circuit  court  to  the  effect  that  the  appellee  was  en- 
titled to  a  judgment  for  a  given  sum  is  clearly  erroneous. 

The  finding,  we  think,  is  unobjectionable. 

As  a  basis  for  either  a  judgment  or  decree  which  would 
enable  the  appellee  to  collect  the  money,  due  it  for  land 
appropriated,  it  was  necessary  to  find  the  amount  due. 
The  court  found  that  a  sum  equal  to  the  original  awards 
with  the  interest  thereon  was  due  the  appellee.  The  ques- 
tion as  to  whether  the  court  should  have  rendered  a  de- 
cree or  a  personal  judgment  is  not  before  us  for  the  reason 
that  no  objection  was  made  to  the  form  of  the  judgment 
in  the  circuit  court.  City  of  Greenfield  v.  State,  ex  rel.y 
113  Ind.  597. 

After  a  careful  examination  of  all  the  questions  dis- 
cussed by  counsel  in  their  able  briefs,  we  have  been  un- 
able to  find  any  error  for  which  the  judgment  should  be 
reversed. 

Judgment  affirmed. 

Filed  October  13, 1892. 
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Deed.— Procuring  of  by  Fraud.— Action  to  Recover  Damages.—  Unsoundnm  of 
Mind  of  Grantor. — Complaint — In  an  action  to  recover  damages  on  the 
ground  that  a  deed  was  procured  by  fraud,  a  paragraph  of  complaint  is 
bad  which  proceeds  upon  the  theory  that  the  intestate,  at  the  time  of 
the  execution  of  the  deed,  was  by  reason  of  age  and  infirmity  of  un- 
sound mind,  and  that  he  would  not  have  executed  the  same  had  he  been 
of  sound  mind,  but  which  fails  to  state  any  facts  showing- that  the  in- 
testate was  of  unsound  mind  at  that  time  or  incapable  of  contracting. 

Sake. — Instruction  to  Jury. — An  instruction  to  the  jury  that  "  if  yon  find 
from  the  evidence  that  8.  was,  at  the  date  of  making  said  deed,  a  person 
of  sound  mind  and  capable  of  transacting  his  business  you  will  find  for 
the  defendant,"  contained  a  correct  statement  of  the  law. 

Same. — Conveyance  to  &».«—  <?#.— A  person  of  sound  mind  may  convey 
his  land  to  his  son  for  a  lawful  consideration,  or  as  a  gift  if  he  desires. 

Pleading.— Proceeding  Upon  Different  Theories.— Bight  of  Court  to  Choose.— 
If  a  paragraph  of  complaint  proceeds  upon  more  than  one  theory,  the 
court  has  the  right  to  construe  the  paragraph  as  proceeding  upon  the 
theory  most  apparent  and  most  clearly  outlined  by  the  facts  stated  and 
require  the  case  to  be  tried  upon  one  definite  theory. 

From  the  Monroe  Circuit  Court. 

J.  H.  Louden,  W.  P.  Rogers,  H.  C.  Duncan,  J.  B.  East 
and  W.  H.  East,  for  appellant. 

jR.  A.  Fulk  and  E.  Corr,  for  appellee. 

Olds,  J. — The  appellant's  intestate  was  the  owner  of  a 
tract  of  land  in  his  lifetime,  which  he  conveyed  to  his  son, 
William  H.  Snoddy,  the  appellee.  The  appellant  filed 
his  complaint  in  this  action  in  two  paragraphs.  A  de- 
murrer for  want  of  facts  was  sustained  to  the  first  and 
overruled  as  to  the  second  paragraph.  Appellant  ex- 
cepted to  the  ruling  in  sustaining  the  demurrer  to  the  first 
paragraph.  Issues  were  joined  on  the  second  paragraph, 
and  a  trial  had  resulting  in  a  finding  and  judgment  for  ap- 
pellee. A  motion  for  a  new  trial  was  filed  and  overruled, 
and  exceptions  taken.  Errors  are  assigned  and  discussed 
on  the  rulings  of  the  court  in  sustaining  the  demurrer 
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to  the  first  paragraph  of  the  complaint  and  overruling 
the  motion  for  a  new  trial. 

By  each  paragraph  of  the  complaint  the  appellant  seeks 
to  recover  damages  on  the  ground  that  the  deed  was  pro- 
cured by  fraud. 

The  second  paragraph  proceeds  upon  the  theory  that  the 
intestate,  at  the  time  of  the  execution  of  the  deed,  was,  by 
reason  of  age  and  infirmity,  of  unsound  mind,  and  that 
the  deed  was  procured  by  fraud,  and  that  he  would  not 
have  executed  the  same  had  he  been  of  sound  mind. 

The  ffrst  paragraph  proceeds  upon  the  same  theory,  but 
no  facts  are  stated  showing  that  the  intestate  was  of  un- 
sound mind  or  incapable  of  contracting,  and  the  para- 
graph is  clearly  bad  and  the  demurrer  to  it  was  properly 
sustained.  The  only  reason  assigned  that  the  ruling  on 
the  motion  for  new  trial  is  erroneous  is  the  giving  of  the 
tenth  instruction,  as  follows : 

"  10.  If  you  find  from  the  evidence  that  Samuel  Snoddy 
was  at  the  date  of  making  of  said  deed,  September  28,1887, 
a  person  of  sound  mind  and  capable  of  transacting  his 
business  you  will  find  for  the  defendant." 

This  instruction  was  correct.  It  is  urged  on  the  part 
of  counsel  for  appellant  that  there  are  two  causes  of  ac- 
tion stated  in  the  second  paragraph  and  that  the  para- 
graph proceeds  upon  two  theories,  one  that  the  intestate 
was  so  aged  and  enfeebled  in  body  and  mind  that  he  was 
subject  to  the  influence  of  his  son,  and  that  he  was  so  in- 
fluenced by  the  fraud  of  the  appellee  to  execute  the  deed ; 
also,  that  it  states  a  cause  of  action  on  the  grounds  that 
he,  the  intestate,  was  of  unsound  mind  and  incapable  of 
contracting  or  making  a  deed.  We  fail  to  discover  the 
distinction,  and  even  if  such  a  distinction  existed  as  that 
the  paragraph  stated  facts  making  it  good  upon  either 
theory,  as  contended  by  counsel,  the  court  had  the  right  to 
construe  the  paragraph  as  proceeding  upon  the  theory 
Vol.  132.— 31 


482  SUPREME  COURT  OF  INDIANA, 

Monnett  et  al.  v.  Torpie  et  aL 

which  was  most  apparent  and  most  clearly  outlined  by 
the  facts  stated  and  require  the  case  tried  upon  one  defi- 
nite theory.  If  parties  desire  to  present  a  cause  of  action 
on  different  theories  they  must  plead  in  separate  para- 
graphs, confining  each  paragraph  to  a  distinct  theory. 

If  the  intestate  was  of  sound  mind  when  he  made  the 
deed  he  had  the  right  to  convey  his  land  to  his  son  for 
any  lawful  consideration,  or  as  a  gift  if  he  so  desired. 
First  National  Bank  of  Indianapolis  v.  Root,  107  Ind- 
224;  Louisville,  etc.,  R.  R.  Co.  v.  Thompson,  107  Ind.  442; 
Henry  v.  Stevens,  108  Ind.  281 ;  Chicago,  etc.,  R.  R.  Co.  v. 
BUls,  104  Ind.  18 ;  PurceU  v.  English,  86  Ind.  34 ;  Bremmer- 
man  v.  Jennings,  101  Ind.  253 ;  Weis  v.  City  of  Madison, 
75  Ind.  241 ;  Bingham  v.  Stage,  123  Ind.  281. 

There  is  no  error  in  the  record. 

Judgment  affirmed  with  costs. 

Filed  Oct.  26, 1892. 
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j**  ***,  Equity. — Action  for  Cancellation  of  Conveyance. — Trial  by  Jury. — An  ac- 

132  4821  tion  to  have  certain  conveyances  cancelled  and  the  title  revested  in  the 

^ '  grantor  on  the  ground  that  at  the  date  of  their  execution  the  grantor 

v*i       643  WM  °'  UB*ound  mind  and  that  the  conveyances  were  procured  by  fraud 

and  without  consideration  would,  prior  to  the  18th  day  of  June,  1852, 

have  fallen  within  the  exclusive  jurisdiction  of  a  court  of  equity,  and 
it  was  not  error  to  refuse  to  grant  a  trial  by  a  jury.  Section  1064,  K  & 
1881. 
Same. — Decree  Affecting  Lands  Outride  of  State. — In  an  equitable  action, 
the  court  having  jurisdiction  of  the  person  is  able,  by  process  against 
the  defendants  in  personam,  to  enforce  its  decree  affecting  land  without, 
as  well  as  within  the  State. 
Pleading. — How  to  be  Construed. — The  nature  of  an  action  must  be  deter- 
mined from  the  general  character  and  scope  of  the  pleading,  disregard* 
ing  isolated  and  detached  allegations  not  essential  to  the  support  of  its 
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main  theory,  and  must  be  construed  as  proceeding  upon  the  theory 
which  is  most  apparent  and  most  clearly  outlined  by  the  facts  stated. 
Such  a  construction  should  be  given  as  will  give  f nil  force  and  effect  to 
all  of  its  material  allegations  and  as  will  afford  the  pleader  fall  relief 
for  all  injuries  stated  in  his  pleading. 

Prom  the  Carroll  Circuit  Court. 

E.  P.  Hammond,  M.  F.  Chilcote  and  W.  B.  Austin,  for 
appellants. 
L.  Walker  and  W.  B.  McClintic,  for  appellees. 

Miller,  J. — The  action  of  the  court  in  refusing  to 
grant  the  appellant  a  trial  by  jury  is  the  only  question 
involved  in  this  appeal. 

The  complaint  consisted  of  three  paragraphs. 

The  first  paragraph  shows  that  on  and  prior  to  Janu- 
ary 5, 1881,  Thomas  Monnett  was  the  owner  of  several 
distinct  tracts  of  land  in  Carroll  and  White  counties,  In- 
diana, and  in  Prairie  county,  in  the  State  of  Arkansas ; 
that  he  was,  and  for  a  long  time  prior  thereto  had  been, 
a  person  of  unsound  mind,  of  which  the  defendants  had 
notice ;  that  on  that  day,  with  full  knowledge  that  he 
was  of  unsound  mind,  the  defendants,  James  H.  Turpie 
and  William  Turpie,  fraudulently  and  without  considera- 
tion, induced  him  to  convey  to  them,  by  certain  instru- 
ments of  writing,  purporting  to  be  ^warranty  deeds,  all 
said  real  estate. 

That  on  the  23d  day  of  June,  1881,  the  said  Thomas 
Monnett  was,  on  inquest  duly  had,  declared  to  be  a  per- 
son of  unsound  mind  and  incapable  of  managing  his  own 
estate,  and  a  guardian  of  his  person  and  estate  appointed ; 
that  on  the  4th  day  of  April,  1883,  the  guardian  de- 
manded a  reconveyance  of  all  said  lands  to  the  said  ward, 
at  the  same  time  tendering  them  for  execution  a  convey- 
ance to  that  effect ;  that  they  refused,  and  still  refuse,  to 
execute  the  same. 

Subsequently  Thomas  Monnett  died,  and  by  supple- 
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mental  complaint  his  heirs  were  substituted  as  plaintiffs. 
The  prayer  for  relief  is : 

"  Wherefore,  the  plaintiff  prays  the  court  for  a  judg- 
ment disaffirming  the  said  deeds  to  said  defendants, 
James  H.  Turpie  and  William  Turpie,  and  cancelling  the 
same,  and  that  the  title  to  said  lands  by  the  decree  of  the 
court  be  revested  in  the  plaintiff  freed  and  discharged 
from  all  claims  of  the  said  defendants,  and  each  of  them, 
and  for  such  other  relief  as  may  be  equitable  and  just." 

.  The  other  paragraphs  of  complaint,  in  so  far  as  they 
affect  the  question  involved,  do  not  differ  from  the  first 

The  appellants,  after  the  inquest  of  lunacy  and  disaf- 
firmance of  the  conveyances,  had  their  election  to  pursue 
either  one  of  two  courses : 

1.  To  treat  the  conveyances  as  having  been  avoided  by 
the  disaffirmance,  and  if  out  of  possession  sue  in  eject- 
ment, or  to  quiet  title.  Brown  v.  Freed,  43  Ind.  258; 
Freed  v.  Brown,  55  Ind.  310 ;  Nichol  v.  Thomas,  53  Ind. 
42 ;  Long  v.  Williams,  74  Ind.  115. 

2.  Proceed  in  equity  to  have  the  conveyances  cancelled 
and  the  title  revested  in  the  grantor  (1  Pomeroy  Eq., 
section  110) ;  in  which  case  the  chancery  court  having 
jurisdiction  of  an  essential  part  of  the  case  the  whole  is 
drawn  into  equity.  Towns  v.  Smith,  115  Ind.  480 ;  Quad 
v.  Abbett,  102  Ind.  233 ;  Lake  v.  Lake,  99  Ind.  339. 

To  determine  which  of  these  courses  the  appellants 
elected  to  pursue  is  to  determine  their  right  to  a  trial  by 
jury.  If  the  complaint  is  an  action  to  quiet  title  as  pro- 
vided by  our  code,  section  1070,  the  action  was  triable 
by  jury  and  the  court  erred  in  refusing,  upon  appellant's 
motion,  to  submit  the  cause  to  a  jury  for  trial.  Puter- 
baugh  v.  Puterbaugh,  131  Ind.  288;  TYittipo  v.  Morgan^ 
99  Ind.  269 ;  Johnson  v.  Taylor,  106  Ind.  89 ;  Kitts  v.WM- 
son,  106  Ind.  147. 

If,  on  the  contrary,  the  action  was  for  the  cancellation 
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of  the  deeds  it  was  one  that,  prior  to  the  18th  day  of 
June,  1852,  would  have  fallen  within  the  exclusive  juris- 
diction of  a  court  of  equity,  and  was  triable  by  the  court. 
Section  1064,  R.  S.  1881. 

The  nature  of  the  action  must  be  determined  from  the 
general  character  and  scope  of  the  pleading,  disregarding 
isolated  and  detached  allegations  not  essential  to  the  sup- 
port of  its  main  theory.  First  National  Bank,  etc.,  v.  Booty 
107  Ind.  224 ;  Cottrell  v.  Mtna  L.  Ins.  Co.,  97  Ind.  811 ; 
Bingham  v.  Stage,  123  Ind.  281 ;  City  of  Ft.  Wayne  v. 
Hamilton,  post,  p.  487. 

The  court  will  construe  the  pleading  as  proceeding 
upon  the  theory  which  is  most  apparent  and  most  clearly 
outlined  by  the  facts  stated.  Batman  v.  Snoddy,  antey  p. 
480. 

The  complaint  will,  if  possible,  be  given  such  construc- 
tion as  to  give  full  force  and  effect  to  all  of  its  material 
allegations  and  such  as  will  afford  the  pleader  full  relief 
for  all  injuries  stated  in  his  pleading. 

We  have  arrived  at  the  conclusion  that  the  complaint 
must  be  regarded  as  a  complaint  for  equitable,  rather 
than  legal  relief.  The  complaint  is  destitute  of  some  of 
the  allegations  found  in  an  ordinary  complaint  to  quiet 
title  (Miller  v.  City  of  Indianapolis,  123  Ind.  196),  and 
contains  much  that  is  unusual  and  unnecessary  in  such 
actions. 

While  the  nature  of  the  action  must  be  determined  from 
the  substantive  facts  pleaded  and  not  from  the  prayer  for 
relief  (Martin  v.  Martin,  118  Ind.  227),  the  statement  of 
the  relief  demanded  may  be  looked  to,  in  connection  with 
the  other  averments.    Galway  v.  State,  ex  rel.,  93  Ind.  161. 

The  primary  object  of  the  action  seems  to  have  been 
the  cancellation  of  the  conveyances.  The  vague  and  un- 
certain relief  asked  for,  the  revesting  of  the  title  \xx  the 
grantor,  freed  of  the  claims  of  the  defendants,  is  insuf- 
ficient to  give  character  to  the  pleading. 
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There  is,  however,  another  element  in  the  case  which, 
beyond  question,  characterizes  the  action  as  one  for  equi- 
table relief;  that  is  the  fact  that  conveyance  of  the  real 
estate  situate  in  the  State  of  Arkansas  is  set  forth  and 
made  a  material  part  of  the  complaint.  This  real  estate 
being  situate  in  another  State  wholly  beyond  the  jurisdic- 
tion of  the  courts  of  this  State  to  quiet  the  title  thereto 
conclusively  shows  that  that  was  not  the  object  of  the 
suit.  We  could  not  presume  that  the  plaintiff  instituted 
an  action  upon  a  particular  theory  when,  according  to 
that  theory,  a  material  and  substantial  portion  of  the  sub- 
ject-matter of  the  action  was  wholly  without  the  jurisdic- 
tion of  the  court,  if  another  theory  equally  sustained  by 
the  facts  pleaded  and  relief  demanded,  would  bring  the 
whole  subject-matter  of  the  action  within  its  jurisdiction. 

If  the  action  was  in  equity,  the  court,  having  jurisdiction 
of  the  person,  was  able  by  process  against  the  defendants 
in  personam  to  enforce  its  decrees  affecting  the  land  with- 
out,  as  well  as  within,  the  State.  Coon  v.  Cook,  6  Ind. 
268 ;  Dehart  v.  Dehart,  15  Ind.  167 ;  BetheU  v.  Bethdl,  92 
Ind.  318 ;  1  Pomeroy  Eq.,  section  185. 

The  appellants  having  elected  to  proceed  in  equity,  they 
thereby  deprived  themselves  of  the  privilege  of  submit- 
ting their  cause  to  a  jury  for  trial. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 

Nov.  3, 1892. 
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Municipal  Corporation. —  Wrongful  Appropriation  of  Land  for  Street*. —         jig  gr 
Liability  for  Tort. — Where  a  city  wrongfully  took  possession  of  the  plain- 
tiff's land  and  permanently  appropriated  and  used  it  for  a  street,  it  is 
liable  as  a  tort-feasor  for  taking  possession  of  private  property  without 
complying  with  the  charter  under  which  it  is  incorporated. 

Same. — Permanent  Injury. —  Measure  of  Damage*. —  Mode  of  Computing.—- 
Where  the  injury  complained  of  is  permanent,  and  the  complaint  rec- 
ognizes the  right  of  the  defendant  to  continue  in  the  use  of  the  prop- 
erty wrongfully  appropriated,  and  to  succeed  to  the  plaintiff's  title  to 
the  property,  damages  may  be  assessed  upon  the  basis  of  its  value.  In 
arriving  at  the  amount  of  damages,  it  was  proper  for  the  jury  to  deduct 
the  value  of  the  property  with  the  improvement  from  its  value  with- 
out the  improvement. 

Sams. — Lot*  of  Benefit*. — If  the  city  lost  the  benefit  of  having  the  benefits 
to  other  land-holders  on  account  of  the  opening  of  the  street  assessed 
against  them,  it  was  the  result  of  its  own  failure  to  proceed  according    . 
to  law,  and  in  no  way  chargeable  to  plaintiffs. 

Same. — Statute  of  Limitation*. — Other  Action  Pending. — Where  the  regular- 
ity of  the  proceedings  for  condemnation,  as  well  as  the  amount  of  the 
damages,  was  involved  in  an  appeal  to  the  circuit  court  and  the  present 
action  for  injuries  was  instituted  within  two  years  after  the  termination 
of  said  action,  it  was  instituted  in  season,  as  the  plaintiffs  could  not  have 
instituted  their  suit  for  injuries  until  the  termination  of  the  other  ac- 
tion. A  cause  of  action  can  not  be  said  to  have  accrued  until  such 
time  as  the  plaintiff  can  legally  institute  his  action  for  relief. 

Practice. — Paragraph  of  Answer. — Striking  Out. — Evidence  Admissible  Un- 
der General  Denial. — Presumption. — Where  a  paragraph  of  answer  is 
stricken  out  and  the  evidence  admissible  under  said  paragraph  was 
admissible  under  the  general-denial  on  file,  it  will  be  presumed  that 
this  was  the  ground  upon  which  it  was  stricken  out. 

From  the  Allen  Circuit  Court. 

.    JET.  Colerick  and  W.  8.  Oppenheim,  for  appellant. 

8.  R.  Morris,  R.  0.  Bell,  J.  Morris  and  J.  M.  Barrett,  for 
appellees. 

Miller,  J. — This  was  an  action  brought  by  the  appellees 
against  the  appellant  to  recover  for  the  taking  of  a  strip  of 
land  for  a  street. 
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The  complaint  alleges  that  the  appellant,  on  the  —  day 
of 1873,  unlawfully  entered  upon  and  took  pos- 
session of  a  strip  of  land,  sixty  feet  in  breadth,  and  extend- 
ing north  and  south  through  the  Hamilton  homestead  in 
said  oity,  then  and  ever  since  the  property  of  the  appellees, 
with  the  view  of  extending  Clinton  street,  in  said  city, 
through  and  across  said  homestead,  without  the  consent  and 
against  the  will  and  protest  of  the  appellees ;  that  the  appel- 
lant proceeded  illegally  against  the  will  and  repeated  pro- 
tests of  the  appellees,  to  construct  and  build  a  street  and 
sidewalk  upon  said  strip  of  land,  to  dig  up  and  remove 
therefrom  the  soil,  shrubs  and  shade  trees,  and  permanently 
to  hold,  use  and  occupy  said  strip  of  land  unlawfully  and 
against  the  will  of  the  appellees,  as  one  of  its  public  streets. 
It  is  alleged  that  the  land  so  taken,  held  and  used  was,  at 
the  time,  of  the  value  of  thirty  thousand  dollars.  It  is  also 
averred  that  while  the  appellant  so  unlawfully  took,  held 
and  used  said  strip  of  land  the  appellees  again  and  again 
demanded  the  possession  of  the  same,  but  that  appellant  re- 
fused to  restore  to  them,  or  permit  them  to  take  possession 
of  the  same.  It  is  further  averred  that  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  27th  day  of  Septem- 
ber, 1887,  the  appellees  notified  the  appellant  in  writing  that 
it  could  no  longer  hold  and  use  said  strip  of  land  for  and 
as  one  of  its  public  streets  or  otherwise,  except  upon  the 
condition  that  it  pay  to  the  appellees  the  full  value  thereof, 
and  that  they,  the  appellees,  would  regard  its  further  use 
and  occupancy  by  the  appellant  as  a  public  greet,  as  an 
agreement  to  permanently  hold  and  occupy  as  its  own  said  strip 
of  land  as  one  of  its  public  streets,  and  pay  to  the  appellant, 
the  full  value  thereof.  It  is  also  averred  that  after  the  re- 
ceipt of  said  notice,  the  appellant  continued  exclusively  to 
hold,  use  and  occupy  said  strip  of  land  as  one  of  its  public 
streets  and  as  its  own  property.  And  the  appellees  in  their 
complaint  offer,  upon  being  paid  the  value  of  their  land  so 
taken  and  held,  to  fully  recognize  the  appellant's  right  there- 
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to,  and  furnish  it  such  assurance  of  title  as  may  be  just  and 
right. 

The  appellant.demurred  to  the  complaint.  Its  demurrer 
was  overruled,  and  an  answer  in  four  paragraphs  filed,  the 
second  of  which  was  subsequently  drawn. 

The  first  paragraph  of  answer  was  a  general  denial. 

The  third  paragraph  was  as  follows:  "And  for  a  third 
paragraph  of  answer  to  plaintiff's  complaint  the  defendant 
says  that  the  cause  of  action  of  plaintiffs  is  for  the  opening 
of  Clinton  street  in  said  city  of  Fort  Wayne ;  that  said  city 
began  proceedings  to  have  said  land  condemned  and  the 
proper  assessment  of  damages  and  benefits  made  as  provided 
by  law ;  that  said  strip  of  land  was  occupied  and  street 
opened  under  such  proceedings,  but  that  on  appeal,  at  plaint- 
iff's instance,  said  proceedings  were  wholly  set  aside  and 
held  for  naught. 

"  Defendant  further  avers  that  the  benefits  that  accrued  to 
the  property  of  plaintiffs  through  which  said  Clinton  street 
was  thus  opened,  were  in  excess  of  the  injuries  and  damages 
accruing  thereto ;  that  the  real  estate  of  plaintiffs  on  both 
sides  of  said  strip  of  land  so  taken,  which  was  then,  and  is 
now,  the  property  of  plaintiffs,  was  benefited  in  the  sum 
of  thirty-five  thousand  dollars  by  reason  of  the  taking  of 
the  strip  of  land  described  in  the  complaint  and  opening  said 
street." 

The  fifth  paragraph  of  answer  was  the  six  years  statute  of 
limitations  pleaded  to  all  of  the  complaint,  except  such  as 
seeks  to  recover  for  the  value  of  the  real  estate  taken. 

A  fourth  paragraph  of  answer  was  filed  and  held  good  on 
demurrer,  but  it  need  not  be  set  out  or  noticed. 

To  the  fifth  paragraph  of  answer  the  appellees  replied : 

1st.  That  the  proceedings  for  the  appropriation  of  the 
land  were  continuously  pending  from*  the  year  1873  until 
April  2d,  1886,  when  they  were  dismissed,  and  that  the  suit 
was  begun  on  the  21st  day  of  November,  1887. 

The  third  paragraph  of  answer  was,  on  motion  of  the  ap- 
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pellees,  struck  out,  and  a  demurrer  to  the  first  paragraph  of 
the  reply  to  the  fifth  paragraph  of  answer  was  overruled. 

The  cause  was  tried  by  a  jury,  aud  a  verdict  and  judgment 
rendered  against  the  appellant. 

The  errors  assigned  here  are  that  the  court  overruled  the 
demurrers  to  the  complaint,  and  to  the  reply  to  the  fifth  par- 
agraph, and  overruled  the  appellant's  motion  for  a  new  trial. 

In  support  of  the  demurrer  the  appellant  contends  that 
oitiep  have  no  power  to  purchase  land  for  the  opening,  ex- 
tension or  enlargement  of  its  streets,  and  pay  for  it  out  of 
the  general  funds  of  the  city ;  that  towns  and  cities  can  only 
acquire  real  estate  for  street  purposes  by  accepting  its  dedi- 
cation, or  by  pursuing  the  method  provided  by  statute  for  its 
condemnation,  and  the  assessment  of  damages  and  benefits ; 
that  the  statute  contemplates  that  the  cost  of  the  opening  or 
extension  of  a  street  shall  be  borne  by  the  property-holders 
whose  lands  are  benefited  by  the  change,  without  becoming 
a  charge  upon  the  general  revenues  of  the  city ;  that  a  city 
having  no  right  to  become  the  purchaser  of  land  to  be  laid 
out  into  streets,  it  can  not  be  held  liable  as  upon  an  implied 
contract  for  the  payment  of  the  price  of  land  taken  for  that 
purpose.  In  other  words,  that  a  city  can  not  be  held  liable 
as  upon  an  implied  contract  in  a  matter  where  it  has  no  power 
to  make  an  express,  one. 

It  is  also  insisted  that  the  title  to  the  premises  taken  by 
the  appellant  is,  and  must  of  necessity  remain  in  the  appel- 
lees, and  that  their  only  remedy  is  to  recover  its  possession 
and  damages  for  any  injury  it  has  sustained,  or  to  have  dam- 
ages assessed  against  the  property  benefited  as  provided  by 
statute. 

While  there  is  some  confusion  in  the  manner  in  which  the 
cause  of  action  is  stated  in  the  complaint,  we  are  of  the 
opinion  that  it  sounds  in  tort  rather  than  upon  a  contract, 
express  or  implied.  We  do  not  regard  the  notice  served  by 
the  appellees  upon  the  city  that  they  would  regard  the  con- 
tinued occupancy  of  the  ground  by  the  city  as  an  agreement 
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to  pay  them  its  full  value,  as  the  foundation  of  the  cause  of 
action. 

The  nature  of  the  pleading  must  be  determined  from  its 
general  character,  scope  and  tenor.  GottreU  v.  JEtna  Life 
Ins.  Co.,  97  Ind.  311;  First  Nai'l  Bank,  etc.,  v.  Root,  107 
Ind.  224 ;  Bingham  v.  Stage,  123  Ind.  281 ;  Pearson  v.  Pear- 
son,  125  Ind.  341 ;  Batman  v.  Snoddy,  ante,  p.  480. 

The  cause  of  action  is  predicated  upon  the  wrongful  tak- 
ing or  retention  of  the  appellees'  property  and  its  permanent 
appropriation  and  use  for  a  public  street. 

Whatever  doubts  may  exist  as  to  the  right  of  a  municipal 
corporation  to  purchase  real  estate  for  its  streets  or  other 
thoroughfares,  there  can  be  none  as  to  its  liability  as  a  tort- 
feasor for  taking  possession  of  private  property  without 
complying  with  the  charter  under  which  it  is  incorporated. 
2  Dillon  Munic.  Corp..  section  971. 

The  appellant's  counsel  in  their  brief  do  not  deny  the  lia- 
bility of  the  city  for  the  trespass,  in  an  action  of  trespass, 
but  insist  that  a  recovery  would  be  limited  to  direct  injuries, 
and  could  in  no  event  include  the  value  of  the  strip  of  land 
appropriated.  In  Soulard  v.  City  of  St.  Louis,  36  Mo.  546, 
the  precise  question  involved  in  this  case  came  up  for  decis- 
ion. In  that  case  the  city,  without  causing  the  land  to  be 
condemned  and  appropriated,  as  provided  in  its  charter,  took 
possession  of  the  plaintiff's  land  and  used  it  as  one  of  its 
public  streets  for  the  period  of  about  ten  years  before  the 
commencement  of  the  suit.  Before  bringing  suit  the  plain- 
tiff signified  to  the  city  his  willingness  to  permit  the  per- 
manent use  of  the  land  for  street  purposes  upon  the  payment 
to  him  of  the  first  value  of  his  land.  In  the  course  of  the 
opinion  it  is  said:  "The  whole  burden  is  devolved  on  the 
city  of  taking  the  initiative  to  procure  the  condemnation, 
and  no  provision  is  made  by  which  the  value  can  be  ascer- 
tained or  the  quantity  of  damages  assessed  by  the  voluntary 
action  of  the  owners  of  the  property.  Where  the  Legisla- 
ture authorizes  an  act  of  this  kind,  the  natural  and  inevit- 
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able  result  of  which  will  be  to  damage  or  appropriate  the 
property  of  another,  and  at  the  same  time  points  out  the 
mode,  at  the  election  of  either  party,  how  these  damages  can 
be  ascertained  and  redress  obtained,  the  common  law  remedy 
will  be  taken  to  be  superseded  and  the  statutory  remedy  ex- 
clusive (LindeUe  v.  Hannibal,  etc.,  R.  B.  Co.,  36  Mo.  543); 
but  where  no  such  remedy  is  given  at  the  election  of  the 
party  complaining  of  the  injury,  the  common  law  right  of 
action  remains  unaltered.  In  this  case ;  the  city  proceeded 
to  take  and  appropriate  the  plaintiff's  property  without  pur- 
suing the  mode  prescribed  in  its  charter  authorizing  it  to 
enter  upon  and  use  for  its  own  purpose  the  land  of  another 
whenever  it  should  be  considered  necessary  or  expedient  for 
the  furtherance  of  the  public  interests.  The  act  done,  then, 
was  without  authority  of  law ;  it  was  wrongful,  and  amounted 
to  a  trespass."  In  speaking  of  the  measure  of  damages  it 
was  said :  "  In  regard  to  the  measure  of  damages,  it  has 
already  been  prescribed  by  this  court  in  Mueller  v.  St.  Louis, 
etc.,  R.  R.  Co.,  31  Mo.  262,  a  case  involving  essentially  the 
same  principle.  It  was  there  held,  on  the  authority  of 
Jones  v.  Gooday,  supra,  that  in  an  action  for  damages 
for  wrongfully  entering  upon  land  and  taking  and  carrying 
away  the  soil,  etc.,  the  proper  measure  of  damaged  is  not  the 
actual  damages  sustained,  but  the  value  of  the  land  removed; 
and  as  the  defendant  has  taken  and  appropriated  to  its  own 
use  the  land  used  as  a  street,  its  fair  and  reasonable  value 
will  afford  the  criterion  in  estimating  the  damages.91 

The  court  also  expresses  the  opinion  that  the  plaintiff,  re- 
ceiving full  value  for  the  land,  it  would,  ipso  facto,  work  a 
dedication  thereof  to  the  city.  But  that  question  was  un- 
important, as  the  plaintiff  offered  to  convey  to  the  city  upon 
the  payment  of  the  value  of  the  property. 

In  Longworth  v.  City  of  Cincinnati,  48  Ohio  St.  637,  a  case 
decided  during  the  pendency  of  this  appeal,  the  action  was 
to  recover  for  a  strip  of  land  unlawfully  appropriated  for  a 
public  street  without  having  the  damages  and  benefits  assessed 
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according  to  law.  The  plaintiff  in  his  petition  offered  to 
convey  the  same  in  fee  simple  upon  payment  by  the  defend- 
ant of  its  value,  and  consented  that  a  decree  might  be  entered 
ordering  a  conveyance  in  fee  simple  to  the  defendant.  The 
court  held  that  where  land  was  appropriated  for  a  street  with- 
out having  the  damages  assessed  and  paid,  the  owner,  at  his 
option,  might  either  recover  the  land,  or,  where  work  in  the 
line  of  street  improvement  had  been  done  upon  the  premises, 
and  the  occnpation  of  the  street  by  the  public  would  be  in- 
terrupted, recover  the  value  of  the  property. 

The  measure  of  damages  in  actions  of  this  kind  seems  to 
depend  upon  the  character  of  the  injury.  Where  the  injury 
is  permanent,  and  the  complaint  recognizes  the  right  of  the 
defendant  to  continue  in  the  use  of  the  property  wrongfully 
appropriated,  and  to  succeed  to  the  plaintiff's  title  to  the 
property,  damages  may  be  assessed  upon  the  basis  of  its  value. 
Where,  however,  the  action  is  to  recover  for  past  injuries 
without  recognition  of  the  right  of  the  defendant  to  con- 
tinue the  injury  complained  of,  the  recovery  will  be  limited 
to  a  compensation  for  injuries  already  sustained.  Indianap- 
olis, etc.yR.  W.  Co.  v.  Eberle,  110  Ind.  542. 

The  injury  complained  of  in  this  case  was  permanent  and 
destructive.  The  shrubs,  shade  trees  and  soil  were  removed 
therefrom  and  a  street  and  sidewalk  constructed,  so  that  it 
was  practically  impossible  to  restore  the  property  to  its  former 
condition.  In  addition  to  this,  the  rights  of  the  public  de- 
manded its  continuance  as  a  public  thoroughfare.  This  brings 
the  case  within  the  rule  laid  down  in  Jones  v.  Gooday,  8  M. 
&  W.  146,  cited  in  Anderson,  etc.,  R.  22.  Co.  v.  Kernodle,  54 
Ind.  314,  fixing  the  measure  of  damages  at  the  value  of  the 
land,  rather  than  the  amount  which  would  be  required  to 
restore  it  to  its  original  condition. 

The  appellant  cites  and  strongly  relies  upon  the  case  of 
Pard  v.  Mayor,  etc.,  40  N.  J.  L.  333.  That  was  an 
action  of  assumpsit  for  the  value  of  land  taken  for  a  public 
improvement  without  having  the  damages  and  benefits  as- 
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sessed.  The  case  differs  in  some  respects  from  the  one  before 
us,  and  also  from  the  cases  otSoulard  v.  City  of  St.  Louis,  supra, 
and  Longworth  v.  City  of  Cincinnati,  supra,  in  this,  that  no 
offer  to  convey  the  property  to  the  municipality  was  made ; 
and  the  suit  being  by  an  executor,  who  had  no  power  to 
transfer  title,  no  stipulation  could  be  incorporated  in  the  de- 
cree to  that  effect.  The  reasoning  of  the  case  is,  however 
variant  from  the  two  cases  referred  to,  the  court  holding  that 
the  scheme  pointed  out  by  the  statute  of  having  the  dam- 
ages ascertained  is  exclusive,  and  that  where  that  coarse  is 
not  followed  the  land-owner  is  remitted  to  the  right  of  re- 
covering his  property  with  incidental  damages  as  his  sole 
remedy. 

In  our  opinion  the  better  reason  and  the  weight  of  au- 
thority are  against  the  position  taken  in  Paret  v.  Mayor, 
etc.,  supra,  and  we  decline  to  follow  it.  We,  therefore,  hold 
that  the  court  did  not  err  in  overruling  the  demurrer  to  the 
complaint. 

We  do  not  find  it  necessary  to  determine  whether  or  not 
the  court  was  in  error  in  striking  out  the  third  paragraph 
of  answer.  The  record  shows  that  the  court,  upon  the  trial, 
admitted  under  the  general  denial  all  the  evidence  that  could 
have  been  introduced  in  support  of  this  paragraph.  The 
fact  that  the  evidence  was  admitted  under  the  general  denial 
would  not  of  itself  be  sufficient  to  cure  a  wrongful  holding 
on  the  motion  to  strike  out.  Elliott's  App.  Proc.,  section 
638.  But  as  the  evidence  was  admissible  under  the  general 
denial,  we  may  presume  that  this  was  the  ground  upon 
which  the  motion  was  sustatned.  The  answer  to  interroga- 
tories submitted  to  the  jury  show  that  the  amount  of  the 
verdict  was  arrived  at  by  deducting  the  value  of  the  prop- 
erty of  the  appellees,  with  the  improvement,  from  its  value 
without  the  improvement.  This  method  of  arriving  at  the 
damages  sustained  by  the  appellees  did  not  differ  from  that 
provided  by  statute  regulating  the  assessment  of  damages 
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and  benefits.  Davis'  Supp.,  pp.  96,  97,  section  3172,  R.  S. 
1881. 

If  the  city  lost  the  benefit  of  having  the  benefits  to  other 
land-holders,  on  account  of  the  opening  of  the  street,  as- 
sessed against  them,  it  was  the  result  of  its  own  failure  to 
proceed  according  to  law,  in  no  way  chargeable  to  the  ap- 
pellees. That  was  a  matter  between  it  and  the  other  land- 
owners affected  by  the  change  in  which  the  appellees  were 
not  concerned.' 

The  court  did  not  err  in  holding  the  first  paragraph  of 
reply  to  the  fifth  paragraph  of  answer  good  on  demurrer. 

A  cause  of  action  can  not  be  said  to  have  accrued  until 
such  time  as  the  plaintiff  can  legally  institute  his  action  for 
relief.     Boswell  Limitations,  section  27. 

Under  the  statute  the  regularity  of  the  proceedings  for 
condemnation,  as  well  as  the  amount  of  the  damages,  were 
involved  in  the  appeal  and  pending  in  the  court.  While 
this  proceeding  was  pending  in  the  circuit  court,  an  inde- 
pendent action  for  the  recovery  of  damages  for  the  taking 
of  the  property  would  not  lie.  Ney  v.  Swinney,  36  Ind.454 ; 
Pittsburgh,  etc.,  B.  W.  Go.  v.  Svrinney,  97  Ind.  586. 

The  appellees  could  not  institute  their  action  for  the  in- 
juries complained  of  until  the  termination  of  the  action 
pending.  This  action  was  brought  within  less  than  two 
years  from  the  time  the  cause  of  action  accrued. 

The  evidence  sustains  the  verdict  of  the  jury.  We  find 
no  error  in  the  record. 

Judgment  affirmed. 

Filed  Nov.  1, 1892. 
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Dbainags.— Public  Ditch.— Motion  to  Ditmitt  Petition.— How  Mad*  Art  of 
Becord. — Motions  to  dismiss  the  petition  for  the  establishment  and  con- 
struction of  a  public  ditch  are  collateral  motions,  and  can  only  be  made 
part  of  the  record  by  a  special  order  of  court  or  by  a  bill  of  exeep- 

.    tions. 

Bams.— Practicability  of  Route.— Matter  of  Discretion.— AppeaL— Selection  of 
Line  of  Former  DiteA— The  question  of  the  practicability  of  a  route  to 
be  selected  for  a  ditch  is  one  of  discretion.  The  exercise  of  the  discre- 
tion is  vested  in  the  inferior  tribunal  or  its  officers,  and  can  not  be  re- 
viewed on  appeal,  unless  there  is  an  abuse  of  discretion.  The  selection 
of  the  line  of  a  former  ditch  is  not  such  an  abuse. 

Bamb. — Description  of  Land*. — Where  the  descriptions  of  the  tracts  in- 
volved in  the  proceedings  to  construct  a  ditch  are  copied  as  the  statute 
requires,  from  the  tax  duplicate,  the  descriptions  will,  prima  jack,  at 
least,  sustain  an  assessment  for  benefits  accruing  from  the  construction 
of  the  ditch. 

Bams. — Imperfect  Description  of  Land*. — Objection  Mutt  be  Spcc^U.— Signing 
Christian  Name*  by  Initial*. — If  land  is  described,  although  imperfectly, 
a  remonstrator  who  seeks  to  defeat  an  assessment  must  make  a  timely 
and  specific  objection  in  the  trial  court  The  fact  that  three  of  the 
twelve  petitioners  signed  their  Christian  names  by  initials  only  will  not 
defeat  the  assessments. 

Bams. — Sufficiency  of  Bond* — Where  there  is  a  bond  sufficient  in  form  and 
substance,  signed  by  solvent  obligors,  affording  ample  security,  and 
taken  and  approved  by  the  auditor,  the  proceedings  will  not  be  dis- 
missed. 

From  the  Boone  Circuit  Court. 

H.  J.  Gar8on  and  J.  W.  Wiley,  for  appellants. 
T.  W.  Lockhart  and  &  R.  Ariman,  for  appellees. 

Elliott,  J. — The  appellees  petitioned  the  board  of  com- 
missioners for  the  establishment  and  construction  of  a  public 
ditch.  The  appellants  filed  what  counsel  denominate  a  re- 
monstrance in  the  commissioners'  court,  but  that  court,  hold- 
ing their  remonstrance  or  motion  bad,  decided  against  them, 
and  they  appealed  to  the  circuit  court.  In  the  circuit  court 
the  appellants  filed  papers  which  their  •ounsel  designate 
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remonstrances,  but  which  the  appellees'  counsel  contend  were 
collateral  motions.  The  theory  of  the  appellees  is  that  as 
the  papers  were  collateral  motions  they  are  not  in  the  rec- 
ord because  not  embodied  in  a  bill  of  exceptions.  The  first 
question,  therefore,  is  whether  the  record  is  so  made  up  as  to 
present  the  questions  argued  by  the  counsel  of  the  appel- 
lants. 

It  is  established  law  that  collateral  motions  are  not  part 
of  the  record  unless  made  so  by  a  special  order  of  court  or 
brought  in  by  a  bill  of  exceptions.  Ohio,  do.,  R.  R.  Oo.  v. 
McDanddy  5  Ind.  App.  108.  See,  also,  authorities  cited 
in  Elliott's  Appellate  Procedure,  sections  190,  191  (814.) 
A  special  order  is  one  made  directly  by  the  court,  and 
is  much  more  than  a  statement  by  the  clerk  or  the  mere 
transcription  of  an  entry  of  the  filing.  As  is  ex  vi  termini 
implied  in  the  language  employed  in  the  code,  the  order  must 
be  made  by  the  court  and  must  be  specific.  There  is  no 
special  order  in  the  record,  so  that  there  are  no  papers  incor- 
porated in  it  by  that  mode.  The  ruling  on  the  papers  was,  of 
course,  made  during  the  formation  of  the  issues,  and  such  a 
ruling  is  not  included  in  a  general  order  allowing  time  for 
filing  a  bill  of  exceptions  upon  the  ruling  denying  a  motion  for 
a  new  trial.  See  authorities  cited  in  Elliott's  Appellate  Pro- 
cedure, section  813.  Neither  the  papers  filed  in  making  up 
the  issues,  nor  the  rulings  thereon,  are  in  the  record  by  a 
bill  of  exceptions,  inasmuch  as  time  was  taken  in  which  to 
file  the  bill  upon  the  ruling  denying  a  new  trial.  The  order 
granted  leave  beyond  the  term,  and  did  not  even  assume  to 
include  rulings  made  in  the  formation  of  the  issues. 

If  the  papers  and  rulings,  upon  which  the  appellants'  claim 
to  a  reversal  is  based,  are  in  the  record,  it  is  because  the  pa- 
pers are  part  of  the  pleadings  and,  as  such,  are  parts  of  the 
intrinsic  record.  Whether  they  are  direct  motions  or  such 
pleadings  as  form  part  of  the  record  proper  must  be  deter- 
mined from  their  general  tenor  and  scope.  We  can  not  find 
Vol.  132.— 32 
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in  the  parts  of  the  record  indicated  by  appellants'  counsel 
any  direct  motion  or  pleading  noted  as  filed  in  the  circuit 
court  which  can  be  regarded  as  part  of  the  record  proper. 
The  auditor  certified  to  that  court  two  motions  to  dismiss, 
but  such  motions  are  collateral  ones,  and  we  can  not  consider 
them  as  part  of  the  record.  See  authorities  cited  in  Elliott's 
Appellate  Procedure,  section  814,  n.  2.  What  we  have  said 
certainly  disposes  of  the  specifications  based  upon  the  rul- 
ings on  the  motions  to  dismiss,  and  probably  of  all  the  spec- 
ifications, inasmuch  as  they  all  refer  to  motions  to -dismiss. 
As  there  is,  however,  some  confusion  in  the  record,  and  some 
uncertainty  as  to  the  character  of  one  of  the  papers,  we  shall 
not  apply  a  strict  rule,  but  will  consider  the  principal  ques- 
tions arising  upon  what  appellants  denominate  the  "  third 
remonstrance  or  motion  to  dismiss/'  Assuming,  but  by  no 
means  deciding,  that  the  paper  referred  to  is  a  remonstrance 
and  part  of  the  record  proper,  we  dispose  of  the  first  point 
presented  by  saying:  The  question  of  the  practicability  of 
a  route  to  be  selected  for  a  ditch  is  one  of  discretion ;  the 
exercise  or  the  discretion  vested  in  the  inferior  tribunal  or 
its  officers  can  not  be  reviewed  on  appeal,  and  the  selection 
of  the  line  of  a  former  ditch  is  not  an  abuse  of  discretion* 
Anderson  v.  Baker,  98  Ind.  587 ;  Weaver  v.  Templin,  113 
Ind.  298 ;  Amoss  v.  La*sell,  122  Ind.  36 ;  Zigler  v.  Menges, 
121  Ind.  99  (107),  and  cases  cited.  See,  also,  authorities 
cited  in  Elliott  Roads  and  Streets,  276,  664. 

In  Meranda  v.  Spurliny  100  Ind.  380,  the  question  as  to 
the  right  to  construct  a  ditch  along  and  upon  an  old  ditch 
was  directly  presented  and  expressly  decided  adversely  to  the 
appellants  in  a  very  clear  and  strong  opinion  written  by 
Zollars,  C.  J. 

The  second  point  presented  we  dispose  of  by  adjudging 
that  where  the  descriptions  of  the  tracts  of  land  involved 
in  the  proceedings  are  copied,  as  the  statute  requires,  from 
the  tax  duplicate,  the  descriptions  will,  prima  faeiey  at  least, 
sustain  an  assessment  for  benefits  accruing  from  the   con- 
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8troction  of  the  ditch.  Qarr  v.  State,  etc.,  103  Ind.  548 ; 
Zigler  v.  Afenges,  supra*  If  land  is  described,  although  im- 
perfectly, a  remoDstrator  who  seeks  to  defeat  an  assessment 
must  make  a  timely  and  specific  objection  in  the  trial  court. 
A  vague,  general  objection  is  insufficient.  Meranda  v.  Spur- 
tin,  supra ;  Osborn  v.  Sutton,  108  Ind.  443. 

The  fact  that  three  of  the  twelve  petitioners  signed  their 
Christian  names  by  initials  only  does  not  entitle  the  appel- 
lants to  defeat  the  assessments. 

'  The  appellants  seek  to  profit  by  the  fact  (which,  as  they 
assert,  the  record  shows)  that  the  obligors  in  the  bond  filed 
with  the  auditor  are  all  petitioners.  We  regard  it  as  clear 
that  the  remonstrance  can  not  be  given  such  a  protean  form 
as  to  make  it  perform  the  dual  functions  of  a  remonstrance 
and  a  motion  to  dismiss.  If  it  be  granted  that  the  failure 
to  file  a  bond  with  sureties  is  sufficient  cause  for  dismissal  in 
a  case  where  there  is  a  bond  signed  by  the  petitioners  and 
approved  by  the  auditor,  still,  there  is  no  adequate  reason 
for  a  reversal  in  this  instance,  inasmuch  as  the  question  is 
not  properly  presented.  But  the  authorities  warrant  the 
conclusion  that  where  there  is  a  bond  sufficient  in  form  and 
substance,  signed  by  solvent  obligors  and  affording  ample 
security,  and  taken  and  approved  by  the  auditor,  the  pro- 
ceedings will  not  be  dismissed.  Schneck  v.  Oobb,  107  Ind. 
439. 

We  have  given  the  appellants  the  benefit  of  all  inferences, 
and  in  so  doing  have,  perhaps,  departed  from  the  general 
rale,  bat  even  thus  liberally  treating  their  appeal,  we  find 
no  valid  reason  for  sustaining  it. 

Judment  affirmed. 

Filed  Nov.  1, 1892. 
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Mobtgagk. — Action  to  Foreeloee  by  Junior  Mortgagee. — Senior  Mortgagee  Made 
Forty. — When  not  Barred  by  Judgment. — Where  the  holder  of  a  senior 
mortgage  was  made  a  party  defendant  to  an  action  brought  by  a  junior 
mortgagee  to  foreclose  his  mortgage,  and  the  complaint  only  called  in 
question  such  liens  as  had  accrued  since  the  mortgage  in  suit  was  exe- 
cuted, the  judgment  therein  that  the  mortgage  sued  on  was  the  prior 
lien  on  the  premises  would  not  bar  the  right  of  the  senior  mortgagee, 
who  simply  filed  a  general  denial  and  allowed  judgment  to  be  taken 
against  him  by  default,to  have  his  mortgage  subsequently  foreclosed. 

Saks, —  When  Senior  Mortgagee  Barred  by  Judgment. — Where  the  holder  of 
a  junior  mortgage  instituted  an  action  to  foreclose  the  same  and  made 
a  senior  mortgagee  a  party  defendant  to  the  action,  and  the  complaint 
alleged  that  the  several  defendants  had  or  claimed  to  have  some  inter- 
est in  or  lien  upon  said  mortgaged  premises,  "  but  if  any  such  interest, 
lien  or  claim  exists  in  behalf  of  them,  or  either  or  any  of  *them,  it  is 
junior  and  subordinate  to  the  lien  of  said  mortgage,"  and  the  senior  mort- 
gagee failed  to  plead  his  prior  mortgage,  and  the  mortgage  sued  on  was 
held  to  be  senior  to  any  lien  held  by  any  of  the  defendants,  the  judg- 
ment estopped  the  senior  mortgagee  from  subsequently  asserting  his 
right  under  his  mortgage. 

Same.— TPAe*  Equity  WiU  not  Relieve  Against  Judgment. — Where  in  the 
latter  case  the  counsel  for  the  senior  mortgagee  were  informed  by  a 
clerk  in  the  office  of  plaintiff's  attorney  that  be  was  made  a  party  to 
the  foreclosure  suit  in  order  to  bar  his  equity  of  redemption  under  a 
judgment  for  costs  he  held,  and  for  no  other  purpose,  the  appellant  had 
no  right  to  rely  upon  such  statement  as  against  the  allegations  in  the 
complaint  against  him  and  the  facts  do  not  make  a  case  calling  for  the 
exercise  of  the  inherent  power  of  a  court  of  equity  to  set  aside  a  judg- 
ment obtained  by  fraud  or  rendered  through  the  mistake  of  the  court. 
Such  power  will  only  be  exercised  when  the  party  asking  it  is  without 
fault,  and  where  he  proceeds  without  unreasonable  delay  after  dis- 
covery of  the  fraud  or  mistake. 

From  the  Marion  Superior  Court. 

J.  8.  Duncan  and  C.  W.  Smith,  for  appellant. 
J.  Coburn,  for  appellees. 

Coffey,  J. — This  was  an  action  by  the  appellant  against 
the  appellees  to  foreclose  a  mortgage  upon  certain  described 
lots  in  Woodruff  Place,  in  Marion  county.     It  appears  by 
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the  pleadings  in  the  cause,  as  well  as  by  the  special  findings 
of  the  court,  that  the  mortgage  which  the  appellant  is  seek- 
ing to  foreclose  was  executed  by  James  O.  Woodruff  to 
Daggy,  Allen  and  McClain,  on  the  2d  day  of  October,  1872, 
to  secure  certain  promissory  notes  therein  described,  and 
that  it  covered  lots  71  and  106,  in  Woodruff  Place.  The 
appellant  became  the  owner  of  the  notes  by  assignment. 
On  the  4th  day  of  August,  1873,  Woodruff  sold  and  con- 
veyed lot  71  to  Nicholas  R.  Ruckle,  who  assumed  the  pay- 
ment of  one  of  the  notes  held  by  the  appellant,  as  part  of 
the  purchase-price  of  the  lot,  and  executed  to  Woodruff  a 
mortgage  back  on  the  lot  to  secure  certain  promissory  notes 
of  that  date  executed  for  the  balance  of  the  unpaid  purchase- 
price.  These  last  named  notes  were  assigned  by  Woodruff 
to  the  appellees,  John  Beatty,  John  G.  Mitchell  and  Will- 
iam Beatty.  On  the  24th  day  of  August,  1876,  Beatty, 
Mitchell  and  Beatty  commenced  their  action  in  the  Marion 
Superior  Court  against  Ruckle,  the  appellant  William  H. 
English,  and  others,  to  foreclose  the  mortgage  executed  to 
secure  the  notes  so  assigned  to  them.  The  appellant  was 
dnly  served  with  process.  The  allegations  in  the  complaint 
so  far  as  they  related  to  the  appellant  were  as  follows :  "  The 
defendants,  *  *  *  William  H.  *  English  (and  others),  have 
or  claim  to  have  some  interest  in  or  lien  upon  said  mort- 
gaged premises,  accrued  since  the  lien  of  said  mortgage  upon 
which  this  action  is  instituted/'  The  prayer  of  the  complaint 
was  as  follows :  "  Wherefore,  the  plaintiffs  demand  judg- 
ment as  follows :  First.  That  each  and  all  of  said  defend- 
ants and  all  persons  claiming  under  them,  or  through  them, 
or  either  of  them,  may  be  foreclosed  of  all  equity  of  re- 
demption, or  other  interest  in  said  mortgaged  premises." 

After  the  service  of  process,  the  appellant  placed  the  case 
in  the  hands  of  his  attorneys,  who  called  upon  the  attorneys 
for  the  plaintiffs  in  the  case  to  ascertain  why  the  appellant 
was  made  a  party,  and  in  response  to  an  inquiry  upon  that 
subject  they  were  informed  that  the  appellant  had  a  mere 
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nominal  interest  in  the  suit,  consisting  of  a  judgment  for 
costs,  which  was  a  junior  lien  on  the  mortgaged  premises, 
and  that  he  was  for  that  reason  alone  made  a  party.  Rely- 
ing on  this  statement  and  the  allegations  contained  in  the 
complaint,  the  appellant,  by  his  attorneys,  filed  a  general 
denial  to  the  complaint.  Subsequently  the  cause  was  called 
for  trial  in  the  absence  of  the  appellant's  counsel,  and  he  was 
defaulted  and  the  cause  tried  by  the  court.  The  court  ad- 
judged and  decreed  that  the  mortgage  then  sued  on  was  the 
first  and  paramount  lien  on  the  mortgaged  premises.  The 
property  was  sold  by  the  sheriff  and  bid  in  by  the  appellees 
in  satisfaction  of  their  mortgage.  The  court  finds  that  the 
failure  of  the  appellant  to  set  up  his  prior  mortgage  was 
owing  to  the  mutual  mistake  of  the  attorneys  in  the  cause 
growing  out  of  the  belief  that  the  judgment  for  costs  above 
mentioned  was  the  only  lien  against  the  property  held  by  the 
appellant  at  that  time. 

The  appellant  remained  in  ignorance  of  the  fact  that  the 
decree  affected  his  prior  lien  until  December,  1879,  and  upon 
the  discovery  of  the  facts  he  at  once  endeavored  to  adjust 
the  matter  with  the  appellees,  but  never  succeeded,  but  be- 
fore any  positive  refusal  on  their  part  to  adjust  the  matter 
this  suit  was  instituted. 

On  the  9th  day  of  October,  1877,  Tillman  A.  H.  Johnson, 
having  become  the  owner  of  lot  106  in  Woodruff  Place,  ex- 
ecuted a  mortgage  thereon  to  the  Indianapolis  Savings  Bank 
to  secure  certain  notes  therein  described,  and,  on  the  19th  day 
of  December,  1878,  said  bank  filed  its  complaint  in  the  Ma- 
rion Superior  Court  to  foreclose  said  mortgage,  making  par- 
ties thereto  the  appellant  and  others. 

In  this  complaint  were  the  following  allegations :  "  It  is 
also  alleged  that  the  several  defendants  hereto  have,  or  claim 
to  have,  some  interest  in  or  lien  upon  said  mortgaged  prem- 
ises, but  if  any  such  interest,  lien  or  claim  exists  in  behalf 
of  them,  or  either  or  any  of  them,  it  is  junior  and  subordi- 
nate to  the  lien  of  said  mortgage." 
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The  appellant  was  duly  served  with  process,  and  there- 
upon referred  the  case  to  his  counsel  to  look  after  and  make 
his  defence.  Such  counsel  called  at  the  office  of  the  attorney 
who  brought  the  suit,  and  was  shown  an  abstract  of  title, 
upon  which  appeared  a  small  judgment  for  costs  in  favor  of 
the  appellant,  which  was  a  junior  lien  upon  said  lot,  and  was 
informed  by  the  clerk  in  charge  of  the  office,  that  the  appel- 
lant was  made  a  party  to  the  foreclosure  suit  in  order  to  bar 
his  equity  of  redemption  under  said  judgment  for  costs,  and 
for  no  other  purpose. 

Belying  on  said  statement,  and  being  ignorant  that  appel- 
lant had  any  other  interest  therein  his  counsel,  as  a  matter 
of  form,  filed  an  answer  therein  consisting  of  the  general  de- 
nial and  a  plea  of  payment. 

Judgment  was  subsequently  rendered  in  said  cause,  where- 
in it  was  decreed,  as  against  the  appellant,  that  the  mortgage 
held  by  the  bank  was  senior  and  paramount  to  any  lien  held 
by  the  appellant. 

Within  sixty  days  after  the  rendition  of  the  decree  the 
property  was  sold  by  the  sheriff  on  a  certified  copy  thereof. 
The  court  also  found  that  the  failure  to  set  up  the  senior 
mortgage  held  by  the  appellant,  in  that  suit,  was  the  result 
of  a  mutual  mistake  between  the  attorneys  of  the  appellant 
and  the  attorneys  for  the  bank.  The  appellant  remained 
ignorant  of  the  terms  of  this  decree,  and  of  the  facts  in  the 
case  for  several  years  after  the  decree  was  rendered,  but  when 
be  did  learn  the  same  he  at  once  endeavored  to  adjust  the 
matter  with  the  bank,  failing  in  which  he  instituted  this  suit. 

The  court  found  as  a  conclusion  of  law  upon  the  foregoing 
facts  that  the  appellant  was  estopped  and  barred  by  the  de- 
crees abovQ  mentioned  from  foreclosing  his  mortgage  lien  on 
either  lot  seventy-one  or  lot  one  hundred  and  six. 

The  assignment  of  error  calls  in  question  the  correctness 
of  this  conclusion. 

It  is  contended  by  the  appellant  that  inasmuch  as  a  court 
of  equity  possesses  the  inherent  power  to  set  aside  or  relieve 
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a  party  from  a  judgment  taken  against  him  by  a  fraud  prac- 
ticed upon  the  court,  or  by  the  mistake  of  the  court  without 
the  fault  of  the  party  against  whom  the  judgment  is  rendered, 
the  court  should  exercise  that  power  in  this  case,  and  relieve 
him  from  the  injurious  effects  of  the  decrees  here  involved. 

It  is  undoubtedly  true  that  a  court  of  equity  does  possess 
the  inherent  power,  independent  of  any  statutory  provision, 
to  annul  and  strike  from  its  records  a  judgment  procured 
and  entered  by  the  perpetration  of  a  fraud  upon  the  court; 
and  it  is  also  true  that  many  cases  are  to  be  found  where  such 
power  has  been  exercised  as  to  judgments  rendered  by  mis- 
take. Nealis  v.  Dicks,  72  Ind.  374;  Freeman  Judgments, 
sections  484,  516 ;  Earl  v.  Earl,  91  Ind.  27 ;  Cavanaugh  v. 
Smith,  84  Ind.  380 ;  Harman  v.  Moore,  112  Ind.  221 ;  JVtcA- 
olson  v.  Nicholson,  113  Ind.  131  ;  Hogg  v.  Link,  90  Ind.  346 ; 
Weiss  v.  Guerineau,  109  Ind.  438 ;  Millspaugh  v.  McBride, 
7  Paige  Ch.  509 ;  Johnson  v.  Coleman,  23  Wis.  452 ;  Keith 
v.  McCaffrey,  145  Mass.  18 ;  Edson  v.  Edson,  108  Mass.  590 ; 
Patridge  &  Co.  v.  Harrow,  27  Iowa,  96 ;  Wilson  v.  Boughton, 
50  Mo.  1 ;  Tucker  v.  Whittlesey,  74  Wis.  74 ;  BeaUy  v. 
O'Connor,  106  Ind.  81 ;  Hamlin  v.  McCahil,  Clark's  Chan- 
cery, 249. 

While  the  court  possesses  this  power,  it  will  not  in  all  cases 
be  exercised.  It  should  be  exercised  only  in  clear  cases, 
where  the  party  asking  it  is  himself  without  fault,  and  where 
he  proceeds  without  unreasonable  delay  after  the  discovery 
of  the  fraud  or  mistake. 

In  this  case  the  allegations  io  the  complaints  upon  which 
the  decrees  in  question  were  rendered  are  so  different  tb*t 
they  can  not,  with  propriety,  be  considered  together.  In  the 
suit  instituted  by  the  appellees  Beatty  and  others,  it  was  al- 
leged, as  to  the  appellant,  that  he  had,  or  claimed  to  have, 
some  interest  in  or  lien  upon  said  mortgaged  premises  ac- 
crued since  the  lien  of  said  mortgage  upon  which  this  suit 
was  instituted  ;  while  in  the  suit  brought  by  the  bank  it  was 
alleged  that  the  several  defendants  thereto  had,  or  claimed  to 
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have,  some  interest  in  or  lien  upon  said  mortgaged  prem- 
ises; but  if  any  such  interest,  claim  or  lien  existed  in  behalf 
of  them,  or  either  or  any  of  them,  it  was  junior  to  and  sub- 
ordinate to  the  lien  of  said  mortgage. 

It  will  be  observed  that  the  allegations  in  these  two  com- 
plaints differ  in  this  material  respect,  namely  :  the  first  called 
in  question  such  liens  only  as  had  accrued  since  the  mort- 
gage in  suit  was  executed,  while  the  second  called  in  ques- 
tion all  the  liens  held  by  the  defendants  and  alleged  that 
they  were  junior  and  subordinate  to  the  mortgage  in  suit. 

No  question  is  made  as  to  the  actual  fact  that  the  lien  held 
by  the  appellant  was  senior  to  the  liens  which  plaintiffs  in 
those  two  suits  foreclosed,  and  we  are,  therefore,  met  at  this 
stage  in  the  consideration  of  the  case  with  the  question  as  to 
whether  these  decrees,  on  their  face,  bar  the  right  of  the  ap- 
pellant to  foreclose  bis  senior  lien.  And  first  of  the  decree 
rendered  in  favor  of  Beatty  and  others. 

Ordinarily,  a  party  is  bound  by  a  judgment  in  the  capac- 
ity in  which  he  is  sued,  and  in  no  other.  Davis  v.  Barton, 
130  Ind.  399. 

The  appellant  was  sued  in  the  capacity  of  a  junior  lien- 
holder,  but  we  do  not  deem  it  necessary  to  inquire,  in  this 
case,  whether  a  decree  could  have  been  rendered  in  the  cause 
binding  him  as  senior  lien-holder  or  not.  He  was  not  charged 
with  holding  a  senior  lien,  but  with  holding  a  lien  which 
had  accrued  since  the  execution  of  the  mortgage  in  suit. 
When  placed  in  possession  of  all  the  facts,  so  that  we  may 
construe  the  decree,  we  find  this  to  be  the  fact.  The  com- 
plaint alleged  the  exact  facts  as  they  were  known  to  the  at- 
torneys who  drafted  it,  and  they  sought  all  the  relief  to 
which  the  plaintiffs  in  the  case  were  entitled,  for  they  were 
not  entitled  to  foreclose  their  mortgage  as  against  the  appel- 
lant's senior  lien. 

In  order  to  bar  the  appellant's  right  to  redeem  under  his 
junior  judgment  for  costs  it  was  necessary  to  make  him  a 
party  to  the  suit,  and  he  was  made  a  party  for  that  purpose 
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alone.  The  plaintiffs  in  that  case  had  the  right  to  foreclose 
their  junior  mortgage,  buy  in  the  property,  and  pay  off  the 
senior  lien  at  their  leisure,  provided  its  holder  or  owner  was 
willing  to  indulge  them. 

This  decree  must  be  construed  with  reference  to  those 
rights,  the  facts  as  they  actually  existed,  and  in  connection 
with  the  allegations  in  the  complaint. 

The  decree  should  not  be  construed  in  such  a  manner  as 
to  embrace  matters  upon  which  no  issue  could  be  made,  unless 
such  construction  is  absolutely  necessary.  No  issue  could 
have  been  .made,  or  was  in  fact  made,  as  to  the  senior  lien 
held  by  the  appellant. 

We  think  the  decree  in  this  case  should  be  construed  as 
foreclosing  all  the  liens  held  by  the  appellant  junior  to  the 
mortgage  therein  foreclosed,  and  no  other.  To  construe  it 
as  barring  the  senior  lien  held  by  the  appellant  would  be  to 
give  it  an  effect  never  contemplated  by  the  parties  to  the 
suit.  The  mortgage  which  the  appellant  now  seeks  to  fore- 
close was  in  no  way  involved  in  that  suit,  and  he  was  not 
called  upon  to  set  it  up.  For  these  reasons  we  are  of  the. 
opinion  that  the  facts  found  by  the  court  do  not  bar  his  right 
to  have  the  same  foreclosed  as  against  the  appellees,  Beatty, 
Mitchell  and  Beattv. 

The  case  of  the  Savings  Bank  against  the  appellant  stands 
upon  entirely  different  ground.  In  that  case  the  plaintiffs 
called  in  question  all  the  liens  held  by  the  appellant,  and  al- 
leged that  they  were  subordinate  to  the  lien  of  the  mortgage 
then  in  suit.  To  protect  his  right  to  a  senior  lien,  under 
these  allegations,  it  was  necessary  to  plead  it.  This  he  did 
not  do,  and  having  failed  in  this  regard  the  decree  rendered 
in  the  cause  estops  him  from  asserting  that  he  held  any  such 
lien.  Masters  v.  Templeton,  92  Ind.  447  ;  JEtna  Life  Insm 
Go.  v.  Finch,  84  Ind.  301 ;  Ulrich  v.  Drischell,  88  Ind.  354 ; 
Fitzpatrick  v.  Papa,  89  Ind.  17 ;  Woodworth  v.  Zimmerman, 
92  Ind.  349. 

Nor  do  we  think  the  facts  make  a  case  calling  for  the  ex- 


MAY  TERM,  1892.  507 

^^— ^^— ^^    ■       i       -^^—  p  ■     m  i  — — —        i  ■  i  . — _ 

» 

Hecht  v.  The  Ohio  and  Mississippi  Railway  Company. 

ercise  of  the  inherent  power  of  a  court  of  equity  to  set  aside 
a  judgment  obtained  by  fraud  or  rendered  through  the  mis- 
take of  the  court.  It  is  not  claimed  that  any  fraud  was  per- 
petrated upon  the  court,  and  the  court  certainly  made  no 
mistrfke.  The  appellant  had  no  right  to  rely  upon  a  state- 
ment of  the  clerk  in  the  attorney's  office  as  against  the  alle- 
gations in  the  complaint  against  him.  The  case  falls  within 
that  class  where  the  mistake  is  to  be  accounted  the  misfor- 
tune of  the  party  rather  than  the  wrong  of  his  adversary,  and 
one  in  which  a  strong  case,  indeed,  must  be  made  to  warrant 
the  interference  of  a  court  of  equity.  Ratliffv.  Stretch,  130 
Ind.  282  ;  Davis  v.  Barton,  supra. 

In  our  opinion  the  court  did  not  err  in  its  conclusions  of 
law  so  far  as  they  relate  to  lot  numbered  one  hundred  and  six. 

Judgment  reversed  as  to  the  appellees  Beatty,  Mitchell  and 
Beatty,  with  directions  to  restate  the  conclusions  of  law  as 
to  them  in  accordance  with  this  opinion,  and  to  render  a  de- 
cree foreclosing  the  mortgage  of  the  appellant  as  to  lot 
seventy -one  in  Woodruff  Place,  and  as  to  the  other  appellees 
the  judgment  of  the  Marion  Superior  Court  is  affirmed. 

Filed  May  21,1892;  petition  for  a  rehearing  overruled  Oct.  26, 1892. 
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Action. — Survival  of. — Personal  Injuries. — Desik  of  Party. —  When  Personal 
Representatives  eon  not  Maintain  Action. — Sections  28£  and  284,  R.  S.  1881 
Construed, — Where  an  injured  party  brought  suit  and  recovered  dam- 
ages in  his  lifetime,  including  damages  for  a  disease  superinduced  by 
reason  of  his  injuries,  and  the  judgment  was  paid  and  received  by  him, 
and  his  death  afterwards  resulted  from  the  injury,  his  personal  rep- 
resentatives can  not  maintain  an  action.     Under  sections  282  and  284, 
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B,  S.  1881,  an  action  may  only  be  maintained  by  the  personal  repre- 
sentatives of  the  deceased  for  the  wrongful  act  or  omission  of  another 
if  the  deceased  might  have  maintained  an  action,  had  he  lived,  for  sack 
wrongful  act  or  omission.  An  action  for  a  canse  of  action  liquidated 
and  satisfied  can  not  survive  in  favor  of  any  person. 
Same. — In  the  action  brought  after  the  death  of  the  injured  party,  the 
parties  are  the  same  as  in  the  action  instituted  in  his  lifetime,  except 
that  the  injured  party  is  represented  by  his  personal  representatives. 
The  cause  of  action  is  the  same,  and  while  in  minor  particulars  the 
measure  of  damages  diners,  this  does  not  cause  the  action  to  survive. 
Although  some  items  of  evidence  may  be  competent  or  even  necessary 
in  one  case  that  are  not  in  the  other,  and  the  method  of  proof  may 
differ,  still  the  action  in  either  case  is  based  on  the  negligence  of  the 
defendant  in  causing  the  same  aud  identical  injury,  and  the  damages 
sustained  in  either  case  grow  out  of  the  injury  caused  by  such  negli- 
gence. 

From  the  Jefferson  Circuit  Court. 

C.  A.  Korbly  and  W.  O.  Ford,  for  appellant. 
W.  M.  Ramsey y  L.  Maxwell,  R.  Ramsey ,  J.  McGregor  and 
E.  Barton,  for  appellee. 

Olds,  J. — Abraham  Hecht,  in  his  lifetime,  received  an 
injury  on  account  of  the  negligence  of  the  appellee  company, 
from  which  injury  he  afterwards  died.  The  appellant  was 
appointed  administrator  of  his  estate  and  brought  this  ac- 
tion. The  complaint  is  in  one  paragraph,  and  alleges  the 
necessary  facts  to  make  it  a  good  complaint  under  section 
284,  R.  S.  1881.  Among  other  facts  it  alleges  that  the  in- 
jury produced  Bright's  disease  of  the  kidneys,  from  which 
disease  he  remained  sick  and  lingered  until  the  27th  day  of 
November,  1887,  at  which  time  he  died  of  said  disease  in 
consequence  of  the  negligence  of  the  appellee. 

The  appellee  answered  in  four  paragraphs,  the  first  and 
fourth  afterwards  being  withdrawn.. 

The  second  paragraph  alleged  that  the  intestate  had  re- 
covered a  judgment  against  the  defendant  for  his  injuries  in 
his  lifetime,  and  that  an  appeal  was  taken  from  the  judg- 
ment to  the  Supreme  Court  and  the  judgment  by  that  court 
affirmed  and  the  same  had  been  paid. 
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The  third  set  out  a  complete  record  of  the  proceedings 
and  judgment  in  the  cause  prosecuted  by  the  intestate,  and 
in  addition  alleged  that  on  the  trial  of  said  cause  the  intes- 
tate was  permitted  to  show  that  he  was  suffering  with  Bright's 
disease  of  the  kidneys,  and  that  the  same  was  the  result  of 
his  injuries,  and  that  said  disease  would  probably  prove  fatal 
or  at  least  shorten  his  life,  and  that  he  was  suffering  from 
other  afflictions  and  diseases  caused  and  superinduced  by  said 
injuries. 

Separate  demurrers  were  filed  to  the  said  second  and  third 
paragraphs  of  answer  and  overruled.  Appellant  refusing 
to  plead  further,  judgment  was  rendered  in  favor  of  the  ap- 
pellee on  demurrer.  The  rulings  on  the  demurrer  are  as- 
signed as  error. 

"Section  284,  supra,  reads  as  follows :  "  Where  the  death 
of  one  is  caused  by  the  wrongful  act  or  omission  of  another, 
the  personal  representatives  of  the  former  may  maintain  an 
action  therefor  against  the  latter  if  the  former  might  have 
maintained  an  action,  had  he  lived,  against  the  latter  for  an 
injury  for  the  same  act  or  omission.  The  action  must  be 
commenced  within  two  years.  The  damages  can  not  exceed 
ten  thousand  dollars,  and  must  inure  to  the  exclusive  benefit 
of  the  widow  and  children,  if  any,  or  next  of  kin,  to  be  dis- 
tributed in  the  same  manner  as  personal  property  of  the  de- 
ceased/' 

Section  282,  R.  S.  1881,  provides  that  "A  cause  of  action 
arising  out  of  an  injury  to  the  person  dies  with  the  person 
of  either  party,  except  fn  cases  in  which  an  action  is  given 
for  an  injury  causing  the  death  of  any  person."  The  clear 
intention  of  the  Legislature,  as  expressed  by  these  sections, 
is  in  effect  that  when  the  injury  to  the  person  causes  the 
death  of  such  person  the  action  shall  survive  in  favor 
of  the  person  in  whose  favor  an  action  is  given  for  the  in- 
jury causing  the  death.  An  action  for  a  cause  of  action 
liquidated  and  satisfied  can  not  survive  in  favor  of  any  per- 
son.    Section  284,  supra,  provides  in  terms  that  the  action 
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may  be  maintained  by  the  personal  representatives  of  the 
deceased  for  the  wrongful  act  or  omission  of  another  if  the 
deceased  might  have  maintained  an  action,  had  he  lived,  for 
such  wrongful  act  or  omission.  That  is  to  say,  if  the  deceased, 
at  the  time  of  his  death,  might  have  maintained  such  action, 
but  the  deceased  having  prosecuted  to  final  judgment  an  ac- 
tion forsuch  wrongful  act  or  omission,  and  the  judgment  hav- 
ing been  paid  and  received  by  him,  he  at  the  time  of  his 
death  could  not  have  maintained  an  action  for  such  wrong- 
ful act  or  omission,  as  the  right  of  action  in  his  favor  had 
merged  into  the  judgment  which  was  satisfied,  hence  no  ac- 
tion exists  in  favor  of  the  personal  representatives  of  the 
deceased  by  virtue  of  the  latter  section.  The  position  we 
have  stated  we  think  well  supported  by  authority. 

In  an  action  by  the  deceased  in  his  lifetime,  he  is  entitled 
to  recover  full  compensation  for  the  injuries  sustained,  in- 
cluding injuries  for  disease  superinduced  by  reason  of  the 
injuries. 

In  the  case  of  Ohio,  etc.,  R.  R.  Co.  v.  Hecht,  115  Ind.  443, 
this  court  says :  "  Where  a  disease  caused  by  the  injury 
supervenes,  as  well  as  whe*e  the  disease  exists  at  the  time  of 
the  injury,  and  is  aggravated  by  it,  the  plaintiff  is  entitled  to 
full  compensatory  damages/'  See  authorities  oited  in  this 
decision.  In  such  an  action  the  injured  party  is  entitled  to 
recover  full  compensation  for  all  the  injuries  which  were  the 
natural  consequence  of  the  wrongful  act. 

It  was  certainly  not  the  intention  of  the  Legislature  that 
where  the  person  guilty  of  the  wrong  has  been  once  subjected 
to  a  suit  by  the  injured  party  in  his  lifetime,  and  compelled 
to  pay  all  the  damages  resulting  from  the  injuries  sustained 
by  the  wrongful  act,  he  should  again  be  liable  to  an  ac- 
tion in  favor  of  the  personal  representatives  of  the  injured 
party  after  his  death,  and  be  again  compelled  to  respond  in 
damages  for  the  same  act. 

It  is  suggested  by  counsel  for  the  appellant  that  the  an- 
swers are  not  good,  for  the  reason  that  the  parties  are  not  the 
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same;  that  the  judgment  was  on  a  different  cause  of  action, 
and  that  different  facts  will  be  presented  in  this  action,  and 
different  evidence  be  required  to  sustain  them.  But  we  do 
not  think  these  objections  well  taken.  The  parties  are  the 
same  except  that  the  injured  party,  who  has  died,  is  repre- 
sented by  his  personal  representative.  It  is  true  the  statute 
provides  that  the  proceeds  shall  go  to  his  widow  or  children, 
or  next  of  kin,  but  the  administrator  "  stands  in  the  shoes  " 
of  the  deceased.  The  cause  of  action  is  the  same.  If  the 
administrator  recovers  he  must  do  so  by  reason  of  the  same 
wrongful  act  on  the  part  of  the  appellee  company  that  en- 
abled the  intestate  to  recover. 

It  is  suggested  that  the  measure  of  damages  is  not  the 
same,  that  the  intestate  might  have  recovered  for  suffering, 
loss  of  time,  medical  attendance,  etc. ;  that  the  right  to  re- 
cover for  these  things  died  with  him,  and  that  by  the  statute 
a  new  cause  of  action' is  given  for  new  injuries  to  other  per- 
sons. By  the  survival  of  the  action  the  right  of  recovery 
and  measure  of  damages  must  necessarily  be  different,  but 
the  gist  of  the  action,  the  principal  and  paramount  right  of 
recovery,  is  on  account  of  the  destruction  of  the -capacity 
and  power  of  the  intestate  to  earn  money  and  accumulate 
wealth  for  his  own  support  and  benefit,  and  the  support  and 
benefit  of  his  family  or  next  of  kin. 

The  central  and  paramount  thing  or  item  for  which  dam- 
ages may  be  recovered  is  the  same  whether  the  recovery  be 
by  the  intestate  in  his  lifetime  or  by  his  personal  represen- 
tative after  his  death.  In  minor  particulars  the  measure  of 
damages  differs,  but  this  does  not  warrant  such  a  construction 
of  the  statute  as  contended  for  by  counsel  for  appellant. 

It  is  farther  urged  that  the  former  judgment  is  not  a  bar 
for  the  reason  that  different  facts  are  here  presented  and 
different  evidence  is  required  to  sustain  the  suit.  While  it 
may  be  true  that  some  items  of  evidence  may  be  competent 
or  even  necessary  in  one  case  that  are  not  in  the  other,  and 
the  method  of  proof  may  differ,  yet  it  remains  a  fact  that  the 
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action  in  either  case  is  based  on  the  negligence  of  the  appel- 
lee causing  the  same  and  identical  injury  to  the  appellant's 
intestate,  and  the  damages  sustained  in  either  case  grow  out 
of  the  injury  to  the  intestate  caused  by  the  negligence  of  the 
appellee.  It  is  contended  that  the  section  of  the  statute, 
section  284,  supra,  gives  a  new  right  of  action  in  favor  of 
the  administrator  for  the  benefit  of  the  widow  and  children, 
if  any,  or  the  next  of  kin.  This  is  true  in  a  certain  sense. 
Without  the  statute  the  action  could  not  be  maintained,  but 
in  order  that  it  may  be  maintained  the  intestate  must  have 
had  a  right  of  action  against  the  person  whose  wrongful 
act  or  omission  caused  the  injury  which  he  could  have 
maintained  had  he  lived,  and  when,  as  in  this  case,  the  in- 
jured party  has  prosecuted  an  action  for  damages  on  account 
of  the  injury  to  final  judgment,  and  the  judgment  has  been 
satisfied  prior  to  his  death,  he,  if  he  had  lived,  could  not 
have  prosecuted  an  action  against  the  person  causing  the 
injury  for  the  same  act  or  omission. 

The  construction  we  have  given  to  this  section  of  the 
statute  is  well  supported.  In  the  case  of  Burns  v.  Orand 
Rapids,  de.y  R.  JR.  Co.,  113  Ind.  169,  in  speaking  of  the 
right  of  action  under  this  statute,  the  court  says :  "Although 
the  right  thus  created  is  purely  of  statutory  origin,  its  na- 
ture and  incidents,  and  the  conditions  upon  which  a  recovery 
may  be  had,  are  in  no  essential  respect  different  from  those 
which  relate  to  an  ordinary  civil  action  to  recover  damages 
for  a  civil  injury.  *  *  *  The  recovery  is  not  a  penalty 
inflicted  by  way  of  punishment  for  the  wrong,  but  is  merely 
compensatory  of  the  damages  sustained  by  the  heirs  or  next 
of  kin,  who  had,  or  are  supposed  to  have  had,  a  pecuniary 
interest  in  the  life  of  the  intestate."  Evansville,  etc.,  iJ.  R. 
Co.  v.  Lowdermilh,  15  Ind.  120.  In  Stewart  v.  Terre  Haute, 
etc.,  R.  R.  Co.,  103  Ind.  44,  it  is  held  that  as  the  right  to 
sue  is  purely  statutory,  and  in  derogation  of  the  common 
law,  the  statute  must  be  strictly  construed  and  a  case  brought 
clearly  within  its  provisions  to  enable  a  plaintiff  to  recover. 
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The  statutes  of  this  State,  and  of  some  of  the  other  States, 
are  moulded  in  a  measure  after  Lord  Campbell's  Act,  86 
Statutes  at  Large,  531,  9  and  10  Vict.,  chapter  93,  which  is 
as  follows : 

"VI.  (English  Authorities.). 

"Section  1.  Whensoever  the  death  of  a  person  shall  be 
caused  by  wrongful  act,  neglect  or  default,  and  the  act,  neg- 
lect or  default  is  such  as  would  (if  death  had  not  ensued) 
have  entitled  the  party  injured  to  maintain  an  action  and 
recover  damages  in  respect  thereof,  then,  and  in  every  such 
case,  the  person  who  would  have  been  liable  if  death  had 
not  ensued,  shall  be  liable  to  an  action  for  damages,  notwith- 
standing the  death  of  the  person  injured,  and  although  the 
death  shall  have  been  caused  under  such  circumstances  as 
amount  in  law  to  felony. 

u  Sec.  2.  Every  action  shall  be  for  the  benefit  of  the  wife, 
husband,  parent  and  child  of  the  person  whose  death  shall 
have  been  so  caused,  and  shall  be  brought  by  and  in  the 
name  of  the  executor  or  administrator  of  the  person  de- 
ceased. And  in  every  such  action  the  jury  may  give  such 
damages  as  they  may  think  proportioned  to  the  injury  re- 
sulting from  such  death  to  the  parties  respectively,  for  whom 
and  for  whose  benefit  such  action  shall  be  brought.  And 
the  amount  so  recovered,  after  deducting  the  costs  not  recov- 
ered from  the  defendant,  shall  be  divided  amongst  the  be- 
fore mentioned  parties,  in  such  shares  as  the  jury  by  their 
verdict  shall  find  and  direct. 

"  Sec.  3.  Provided,  always,  that  not  more  than  one  action 
shall  lie  for  and  in  respect  of  the  same  subject-matter  of 
complaint,  and  that  every  such  action  shall  be  commenced 
within  twelve  calendar  months  after  the  death  of  such  de- 
ceased person. " 

Under  this  act  it  was  held  in  an  action  against  a  railway 
company  that  the  cause  of  action  was  the  defendant's  negli- 
gence, which  had  been  satisfied  in  the  deceased's  lifetime, 
Vol.  132.— 33 
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and  that  the  death  of  the  injured  party  did  not  create  a 
fresh  cause  of  action.  Reed  v.  Great  Eastern  R.  W.  Co.,  L. 
R.  3  Q.  B.  555 ;  Griffiths  v.  Earl  of  Dudley 9  L.  R.  9  Q,  B. 
D.  357 ;  Haigh  v.  Royal  Mail  Steam  Packet  Go.9  Law  Jour, 
(new  series)?  Q.  B.  D.  Vol.  52,  p.  640.  In  the  latter  case  it 
was  held  that  the  personal  representatives  can  not  maintain  an 
action  under  Lord  Campbell's  act  when  the  deceased,  if  he  had 
survived,  would  not  have  been  entitled  to  recover.  In  that 
case  by  a  stipulation  in  the  ticket,  by  virtue  of  which  the 
deceased  was  being  carried,  the  company  was  exempt  from  lia- 
bility for  injury  resulting  to  the  passenger. 

The  wording  of  Lord  Campbell's  act  and  the  statute  of 
this  State  differ  somewhat,  but  are  in  effect  the  same.  The 
purpose  of  each  was  to  give  to  the  personal  representative  of 
the  deceased  a  right  of  action  if  the  deceased  at  the  instant 
of  his  death  would  have  had  a  right  of  action  for  the  same 
act  or  omission  had  he  survived. 

In  the  former  it  is  provided  in  effect  that  if  the  wrongful 
act,  neglect  or  default  causing  death  is  such  as  would,  if 
death  had  not  ensued,  entitle  the  party  injured  to  maintain 
an  action,  then  the  person  who  would  have  been  liable 
if  death  had  not  ensued  shall  be  liable  to  an  action  for  dam- 
ages notwithstanding  the  death  of  the  person;  and  the 
second  section  provides  that  the  action  shall  be  for  the  bene- 
fit of  the  wife,  husband,  parent  and  child  of  the  person  in- 
jured, and  be  brought  in  the  name  of  his  executor  or  ad- 
ministrator; and  the  third  section  provides  that  but  one 
action  shall  lie  for  the  same  subject-matter  of  complaint, 
while  the  statute  of  this  State  provides  that  the  ac- 
tion may  be  prosecuted  in  the  name  of  the  personal  rep- 
resentative if  the  injured  party  might,  if  he  had  lived,  have 
maintained  an  action  for  the  injury  caused  by  the  wrongful 
act  or  omission  of  the  other  party,  and  that  the  damages  re- 
covered shall  enure  to  the  benefit  of  the  widow  and  children, 
if  any,  or  next  of  kin.  Each  act  gives  a  right  of  action  to 
the  personal  representative  of  the  deceased  for  the  wrongful 
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act  only  in  cases  where  the  injured  party  had  a  right  of  ac- 
tion at  the  instant  of  his  death,  which  he  might  have  main- 
tained if  he  had  survived. 

The  Court  of  Appeals  of  New  York,  in  construing  a  like 
statute,  held  that  when  the  injured  party  brought  suit  and 
recovered  damages  in  his  lifetime,  and  his  death  afterwards 
resulted  from  the  injury,  bis  personal  representatives  could 
not  maintain  an  action.  LUUewood^  v.  Mayor,  etc.,  89  N.  Y. 
24.     See,  also,  Hegerich  v.  Keddie,  99  N.  Y.  258,  t 

Under  a  like  statute  in  Illinois,  the  Supreme  Court  of  that 
State  held  that  the  cause  of  action  is  the  wrongful  act  caus- 
ing the  death,  and  not  tbe  death  itself.  Holton  v.  Daily,  106 
111.  131. 

The  statute  of  Tennessee,  section  2291  of  the  code,  pro- 
vides that  "  The  right  of  action  which  a  person,  who  dies 
from  injuries,  received  from  another,  or  whose  death  is  caused 
by  the  wrongful  act  or  omission  of  another,  would  have  had 
against  the  wrong-doer  in  case  death  had  not  ensued,  shall 
not  abate  or  be  extinguished  by  his  death,  but  shall  pass  to 
his  personal  representatives  for  the  benefit  of  his  widow  and 
next  of  kin,  free  from  the  claims  of  creditors."  The  Su- 
preme Court  of  that  State  held  that  the  cause  of  action  ac- 
crued at  the  date  of  the  injury,  and  is  the  same  whether 
brought  by  him  during  life  or  by  his  personal  representa- 
tives after  death.  Fowlker  v.  Nashville,  etc.,  22.  12.  Co.,  9 
Heiskell,  829. 

While  the  language  of  the  statutes  differs  slightly,  the  pur- 
pose of  each  is  to  give  to  the  personal  representatives  of  the 
injured  party  the  right  to  maintain  an  action  for  the  wrong- 
ful act  or  omission  causing  the  injury,  against  the  party  guilty 
of  the  wrong,  and  is,  in  effect,  but  declaring  that  the  cause 
of  action  shall  survive  and  be  maintained  by  the  personal 
representatives  for  the  benefit  of  the  parties  named  in  the 
act.  The  action  is  bottomed  on  the  same  wrongful  act  of 
the  wrong-doer,  whether  it  be  prosecuted  by  the  injured  party 
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in  his  lifetime  or  by  his  personal  representatives  after  his 
death. 

The  Supreme  Court  of  Vermont,  in  Legg  v.  Brtttony  24 
At.  Rep.  1016,  held  that  where  the  injured  party  had  com- 
menced suit  in  his  lifetime,  and  then  died,  and  by  virtue  of  a 
statute  of  that  State,  his  administrator  prosecuted  the  cause  to 
final  judgment,  it  was  a  bar  to  another  action  under  a 
statute  practically  the  same  as  Lord  Campbell's  Act  and  the 
statute  of  this  State. 

As  we  have  heretofore  said,  it  was  certainly  not  the  inten- 
tion of  the  Legislature  to  subject  the  party  guilty  of  the 
wrongful  act  or  omission  resulting  in  an  injury  to  another  to 
a  second  action  for  such  act  after  the  injured  party  had  pros* 
ecuted  to  judgment  one  action  in  his  lifetime,  and  recovered 
full  compensation  for  the  injuries  inflicted,  and  which  would 
bar  him  personally  from  maintaining  any  further  action  on 
account  of  the  same  injury,  for  the  act,  as  we  construe  it, 
clearly  declares  that  the  personal  representatives  of  the  in- 
jured party,  where  death  ensues,  may  maintain  the  action 
only  in  case  the  injured  party  might,  at  the  instant  of  his 
death;  have  maintained  the  action  if  he  had  lived. 

In  this  case  the  injured  party  at  the  time  of  his  death 
could  not  have  maintained  an  action  for  the  same  act  or  omis- 
sion had  he  lived,  hence  there  is  no  right  of  action  given  to 
his  personal  representatives  by  the  statute. 

The  conclusion  we  have  reached  leads  to  an  affirmance  of 
the  judgment. 

Judgment  affirmed,  with  costs. 
Iliad  Oct  27, 1801 
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No.  15,887. 

The  Louisville,  Evansville  and  St.  Louis  Consol- 
idated Railroad  Company  v.  Wilson  et  al. 

Common  Cab&iv^— Overcharge  of  freight  — Voluntary  Payment.— The  pay- 
ment of  an  overcharge  of  freight  to  a  railroad  company  engaged  as  a 
common  carrier  of  goods  is  not  a  voluntary  payment  within  the  ordi- 
nary meaning  of  that  term,  and  a  shipper  has  the  right  to  sue  upon 
his  contract  and  recover  back  the  excess  of  freight  paid  over  the  con- 
tract rate. 

Same. — Complaint. — Averment  as  to  Payment  of  Excess. — Where  in  an  action 
to  recover  excess  of  freight  the  complaint  charged  that  the  excess  so 
charged  and  received  by  the  defendant  was  $2,800,  but  it  did  not  ap- 
pear by  affirmative  allegation  that  it  was  paid  by  the  plaintiffs,  the 
inference  will  be  indulged  that  it  was,  as  they  were  the  shippers,  and 
the  complaint  will  be  good  as  against  a  demurrer. 

Same. —  Unjust  Discrimination  Against  Shipper.  —  Instruction  to  Jury.  —  In 
such  an  action,  where  the  evidence  showed  that  for  some  years  prior  to 
the  1st  of  January,  1887,  the  plaintiffs  and  several  other  parties  had  been 
engaged  in  the  business  of  purchasing  and  shipping  railroad  tics  over  the 
defendant's  road  from  the  stations  named  in  the  complaint  to  the  city  of 
Evansville,  and  that  prior  to  that  date  a  uniform  rate  of  freight  per  car 
load  of  two  hundred  ties  was  charged,  and  that  after  that  date  the  de- 
fendant raised  the  freight  rate  ten  dollars  per  car  on  all  shippers  ex- 
cept one  D.,  an  instruction  was  proper  which  informed  th£  jury  that  if 
during  several  months  of  the  year  1887  the  plaintiffs  shipped  a  large 
number  of  cross-ties  in  the  usual  manner  over  the  defendant's  road,  and 
during  the  same  time  D.  shipped  a  greater  number  of  car-loads  under 
special  contract,  which,  in  addition  to  the  contract  of  assignment  con- 
tained other  stipulations  of  advantage  to   the  defendant,   the  nat- 
ural and  necessary  effect  of  the  transaction,  considered  in  detail  and 
altogether,  was  a  substantial  discrimination  in  favor  of  D.,  against  the 
plaintiffs,  whereby  the  plaintiffs  were  made  to  pay  the  defendant  many 
hundred  dollars  in  excess  of  that  paid  by  D.  for  similar  services,  and 
in  excess  of  the  value  of  all  that  was  done  or  furnished  or  to  be  done 
or  furnished  by  him  under  the  special  contract,  and  the  plaintiffs,  upon 
making  a  demand  would  be  entitled  to  recover  for  the  excess  of  freight 
so  paid  by  them. 
Same. —  When  Bight  to  Discriminate  Inapplicable. — Where  the  xommodity 
shipped  for  D.  and  the  commodity  shipped  for  the  plaintiffs  was  the 
same,  and  all  was  shipped  in  full  car-loads  and  from  the  same  stations, 
the  rule  does  not  apply  which  permits  a  carrier  to  discriminate  in  favor 
of  a  shipper  who  transports  large  quantities  of  a  given  commodity  in 
one  parcel  at  a  time  as  against  a  shipper  who  transports  the  same  com- 


132    517 
141    279 


516  SUPREME  COURT  OF  INDIANA, 

Hecht  «l  The  Ohio  and  Musissippi  Railway  Company. 

in  his  lifetime  or  by  his  personal  representatives  after  his 
death. 

The  Supreme  Court  of  Vermont,  in  Legg  v.  Britton,  24 
At.  Rep.  1016,  held  that  where  the  injured  party  had  com- 
menced suit  in  his  lifetime,  and  then  died,  and  by  virtue  of  a 
statute  of  that  State,  his  administrator  prosecuted  the  cause  to 
final  judgment,  it  was  a  bar  to  another  action  under  a 
statute  practically  the  same  as  Lord  Campbell's  Act  and  the 
statute  of  this  State. 

As  we  have  heretofore  said,  it  was  certainly  not  the  inten- 
tion of  the  Legislature  to  subject  the  party  guilty  of  the 
wrongful  act  or  omission  resulting  in  an  injury  to  another  to 
a  second  action  for  such  act  after  the  injured  party  had  pros- 
ecuted to  judgment  one  action  in  his  lifetime,  and  recovered 
full  compensation  for  the  injuries  inflicted,  and  which  would 
bar  him  personally  from  maintaining  any  further  action  on 
account  of  the  same  injury,  for  the  act,  as  we  construe  it, 
clearly  declares  that  the  personal  representatives  of  the  in- 
jured party,  where  death  ensues,  may  maintain  the  action 
only  in  case  the  injured  party  might,  at  the  instant  of  his 
death*,  have  maintained  the  action  if  he  had  lived. 

In  this  case  the  injured  party  at  the  time  of  his  death 
could  not  have  maintained  an  action  for  the  same  act  or  omis- 
sion had  he  lived,  hence  there  is  no  right  of  action  given  to 
his  personal  representatives  by  the  statute. 

The  conclusion  we  have  reached  leads  to  an  affirmance  of 
the  judgment. 

Judgment  affirmed,  with  costs. 

Fifed  Oct  27, 1802. 
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The  Louisville,  Evansville  and  St  Louis,  etc.,  Railroad  Go.  v.  Wilson  et  al. 

No.  15,887. 

The  Louisville,  Evansville  and  St.  Louis  Consol- 
idated Railroad  Company  v.  Wilson  et  al. 

Common  Carbieb.— Overcharge  of  Freight.— Voluntary  Payment.— The  pay- 
ment of  an  overcharge  of  freight  to  a  railroad  company  engaged  as  a 
common  carrier  of  goods  is  not  a  voluntary  payment  within  the  ordi- 
nary meaning  of  that  term,  and  a  shipper  has  the  right  to  sue  upon 
his  contract  and  recover  back  the  excess  of  freight  paid  over  the  con- 
tract rate. 

Same. — Complaint. — Averment  as  to  Payment  of  Excess. — Where  in  an  action 
to  recover  excess  of  freight  the  complaint  charged  that  the  excess  so 
charged  and  received  by  the  defendant  was  $2,800,  but  it  did  not  ap- 
pear by  affirmative  allegation  that  it  was  paid  by  the  plaintiffs,  the 
inference  will  be  indulged  that  it  was,  as  they  were  the  shippers,  and 
the  complaint  will  be  good  as  against  a  demurrer. 

Same. —  Unjtut  Discrimination  Against  Shipper.  —  Instruction  to  Jury.  —  In 
such  an  action,  where  the  evidence  showed  that  for  some  years  prior  to 
the  1st  of  January,  1887,  the  plaintiffs  and  several  other  parties  had  been 
engaged  in  the  bnsiness  of  purchasing  and  shipping  railroad  tics  over  the 
defendant's  road  from  the  stations  named  in  the  complaint  to  the  city  of 
Evansville,  and  that  prior  to  that  date  a  uniform  rate  of  freight  per  car 
load  of  two  hundred  ties  was  charged,  and  that  after  that  date  the  de- 
fendant raised  the  freight  rate  ten  dollars  per  car  on  all  shippers  ex- 
cept one  D.,  an  instruction  was  proper  which  informed  the1  jury  that  if 
during  several  months  of  the  year  1887  the  plaintiffs  shipped  a  large 
number  of  cross-ties  in  the  usual  manner  over  the  defendant's  road,  and 
during  the  same  time  D.  shipped  a  greater  number  of  car-loads  under 
special  contract,  which,  in  addition  to  the  contract  of  assignment  con- 
tained other  stipulations  of  advantage  to  the  defendant,   the  nat- 
ural and  necessary  effect  of  the  transaction,  considered  in  detail  and 
altogether,  was  a  substantial  discrimination  in  favor  of  D.}  against  the 
plaintiffs,  whereby  the  plaintiffs  were  made  to  pay  the  defendant  many 
hundred  dollars  in  excess  of  that  paid  by  D.  for  similar  services,  and 
in  excess  of  the  value  of  all  that  was  done  or  furnished  or  to  be  done 
or  furnished  by  him  under  the  special  contract,  and  the  plaintiffs,  upon 
making  a  demand  would  be  entitled  to  recover  for  the  excess  of  freight 
so  paid  by  them. 
Sams. — When  Right  to  Discriminate  Inapplicable. — Where  the  xommodity 
shipped  for  D.  and  the  commodity  shipped  for  the  plaintiffs  was  the 
same,  and  all  was  shipped  in  full  car-loads  and  from  the  same  stations, 
the  rule  does  not  apply  which  permits  a  carrier  to  discriminate  in  favor 
of  a  shipper  who  transports  large  quantities  of  a  given  commodity  in 
one  parcel  at  a  time  as  against  a  shipper  who  transports  the  same  com- 
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modity  in  small  quantities  in  broken  packages.  Neither  does  the  rule 
apply  which  permits  the  common  carrier  to  discriminate  in  favor  of  one 
class  of  goods  over  others  of  a  different  class. 

Same. — Shipment  of  Larger  Number  of  Car-Loads. — No  Basis  for  Discrimina- 
tion.— The  fact  that  D.  was  able  to  furnish  a  larger  number  of  car-loads 
of  ties  than  the  plaintiffs  would  not  justify  a  discrimination  in  his  favor 
over  the  rates  charged  to  the  plaintiff.  As  to  whether  the  fact  that  D. 
agreed  to  furnish  the  defendant  such  ties  as  it  desired  for  its  own  use 
at  a  given  price  relieved  the  discrimination  of  its  objectionable  feature, 
by  whicb  it  became  a  reasonable  discrimination,  was  a  question  of  fact 
which  was  properly  submitted  to  the  jury  for  its  determination. 

Same. — Establishment  of  Discriminating  Rales  for  Railroad?*  Advantage* — A 
carrier  can  not  rightfully  establish  rates  in  order  to  keep  on  the  line 
material  for  which  it  has  use,  or  to  keep  the  price  low  for  its  own  ad- 
vantage, producers  being  entitled  to  sell  where  they  wish  and  in  the 
most  available  market. 

Same. —  When  Discrimination  Unjust. — Consideration. — If  the  contract  was 
of  such  a  character  as  to  destroy  the  business  of  the  plaintiffs  by  rea- 
son of  the  discrimination  in  favor  of  D.,  and  thus  enable  D.  to  acquire 
a  monopoly  of  the  business  of  purchasing  and  shipping  cross-ties  over 
defendant's  road,  the  discrimination  was  unjust  without  regard  to  the 
consideration  upon  which  it  was  based. 

Same. — Instruction  to  Jury. — An  instruction  was  properly  refused  which 
excluded  from  the  consideration  of  the  jury  the  question  as  to  whether 
there  had  been  an  unjust  discrimination  made  by  the  defendant  in  favor 
of  D.,  whereby  the  plaintiff  had  been  damaged. 

From  the  Vanderburgh  Superior  Court. 

A.  P.  Humphrey,  A.  Gilchrist  and  G.  A.  De  Bruler,  for  ap- 
pellant. 

W.  Hamill,  J.  8.  Buchanan  and  C.  Buchanan,  for  appel- 
lees. 

Coffey,  J. — This  case  is  here  for  the  second  time.  See 
Louisville,  etc.,  R.  R.  Co.  v.  Wilson,  119  Ind.  352. 

Upon  a  return  of  the  case  to  the  court  below,  the  ap- 
pellees filed  an  amended  complaint  consisting  of  seven  para- 
graphs. There  was  a  verdict  against  the  appellees  on  the 
first,  second  and  third  paragraphs  of  the  complaint,  so  they 
need  no  further  notice.  The  appellant  contends  that  the 
superior  court  erred — 
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First.  In  overruling  its  demurrer  to  the  fifth,  sixth  and 
seventh  paragraphs  of  the  complaint. 

Second.   In  overruling  its  motion  for  a  new  trial. 

The  fifth  paragraph  of  the  complaint  alleges,  substantially, 
that  the  appellees,  as  partners,  were  engaged  in  the  business 
of  purchasing  and  shipping  railroad  ties ;  that  the  appellant 
owned  and  operated  a  railroad  run  Ling  by  and  through  the 
stations  and  towns  of  Tennyson,  Chandler,  Gentry  ville  and 
Ferdinand,  in  Indiana ;  that  there  was  no  other  railroad 
through  or  near  these  places  for  the  transportation  of  freight; 
that  after  the  construction  of  the  appellant's  road  the  appel- 
lees engaged  in  the  business  of  purchasing  railroad  cross- 
ties  and  shipping  the  same  from  the  above-named  stations  to 
the  city  of  Evansville ;  that  the  regular  and  reasonable 
charge  and  tariff  rate  of  freight  for  cross-ties  from  those  sta- 
tions to  the  city  of  Evansville  was  fourteen  dollars  per  car, 
and  that  such  price  had  been  charged  from  the  date  of  the 
construction  of  the  road  until  the  1st  day  of  January,  1887, 
and  that  such  price  and  rate  of  freight  is  still  the  amount 
charged  for  the  shipment  of  cross-ties  from  these  stations  to 
Evansville;  that  such  sum  was  the  full  and  reasonable  charge 
for  such  freights,  and  was  and  has  been  so  recognized  by  the 
appellant;  that  prior  to  the  1st  day  of  January,  1887,  there 
were  several  parties  engaged  in.  the  purchase  and  shipment 
of  cross-ties  from  said  stations ;  that  after  the  1st  day  of 
January,  1887,  the  appellant  wrongfully  and  unjustly  charged 
as  freight  for  cars  loaded  with  cross- ties  the  sum  of  twenty- 
four  dollars  for  each  car  from  said  stations  to  the  city  of 
Evansville;  that  such  charge  was  unreasonable  and  exces- 
sive, and  destructive  of  the  business  of  the  appellees ;  that 
at  the  time  such  increased  rate  of  freight  was  charged  by  the 
appellant,  appellees  had  at  said  stations  and  along  the  line 
of  said  road  100,000  cross- ties  which  had  cost  them  twenty- 
five  thousand  dollars  ;  that  said  ties  could  not  be  shipped  by 
any  other  railroad,  as  appellant  knew;  that  the  appellees  had 
contracted  for  the  sale  of  the  ties  and  were  compelled  to  fill  and 


520  8UPREME  COURT  OF  INDIANA, 

The  Louisville,  Evansville  and  Si.  Louis,  etc.,  Railroad  Co.  v.  Wilson  el  «f 

complete  such  contract ;  that  they  were  unable  to  purchase 
ties  at  any  other  place  to  fill  the  same,  and  were  compelled 
to  ship  the  same  over  the  appellant's  road ;  that  the  appellant 
collected  from  the  consignees  of  said  ties  the  sum  of  twenty- 
four  dollars  freight  on  each  car  so  shipped  by  the  appellees 
from  said  stations  to  the  city  of  Evansville;  that  they 
shipped  three  hundred  and  fifty-four  cars  of  said  ties  between 
the  1st  day  of  January,  1887,  and  the  1st  day  of  August  of 
that  year  from  the  above  named  stations  to  the  city  of  Ev- 
ansville to'  fill  their  contract  and  dispose  of  such  cross-ties  ; 
that  the  excess  of  freight  so  charged  and  received  by  the  ap- 
pellant was  twenty-eight  hundred  dollars;  that  at  the  same 
time  the  appellant  was  so  charging  the  appellees  the  sum  of 
twenty-four  dollars  per  car  it  was  charging  other  parties  for 
similar  shipments  the  sum  of  fourteen  dollars  only ;  that  be- 
fore the  commencement  of  this  suit  the  appellees  demanded 
of  the  appellant  said  sum  of  twenty-eight  hundred  dollars, 
which  it  refused  to  pay,  and  thereupon  they  demanded  of 
the  appellant  twenty-eight  hundred  dollars  damages,  which 
it  refused  to  pay. 

The  sixth  paragraph  of  the  complaint  is  similar  to  the 
fifth,  except  that  it  contains  the  further  allegations  that  the 
appellant  entered  into  a  contract  with  one  Dickason,  where- 
by Dickason  was  permitted  to  ship  cross-ties  over  the  ap- 
pellant's road  at  fourteen  dollars  per  car-load,  each  load 
containing  two  hundred  ties,  while  it  charged  the  appellees 
and  all  others  the  sum  of  twenty-four  dollars  per  car  for 
like  shipments;  that  the  contract  with  Dickason  was  made 
for  the  purpose  of  giving  him  a  monopoly  of  the  business, 
of  purchasing  and  shipping  cross-ties  on  the  line  of  the  ap- 
pellant's road  ;  that  by  reason  of  such  unjust  discrimination 
the  business  of  the  appellees  was  destroyed,  to  their  damage 
in  the  sum  of  twenty-eight  hundred  dollars. 

The  seventh  paragraph  is  substantially  the  same  as  the 
fifth,  except  that  it  contains  the  further  allegation  that  it 
received  receipts  from  the  appellants  for  the  cross-ties  ship- 
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ped,  which  the  appellants  called  bills  of  lading,  bat  which 
the  appellees  refused  to  accept  as  such,  but  did  receive  them 
as  receipts  for  ties  shipped. 

It  is  claimed  by  the  appellant  that  the  court  erred  in  over- 
ruling the  demurrer  to  the  fifth  and  seventh  paragraphs  of 
the  complaint  because  it  appears  from  each  of  these  para- 
graphs that  the  payments  therein  set  forth  were  voluntary 
payments.  It  is  said  by  counsel,  in  their  brief,  that  no  kind 
of  extortion  is  shown,  no  pretence  that  the  appellant  refused 
to  carry  the  cross- ties  or  refused  to  deliver  them  unless  the 
rates  charged  were  paid ;  nor  is  there  any  claim  that  the  ap- 
pellees were  ignorant  of  the  facts  stated  in  these  paragraphs 
at  the  time  the  freight  was  paid. 

On  the  other  hand,  it  is  contended  by  the  appellees  that 
payments  made  to  a  railroad  company,  or  other  common  car- 
rier, for  overcharges  for  carrying  freight  are  not  voluntary 
payments,  for  the  reason  that  the  shipper  and  carrier  do  not 
stand  upon  an  equality. 

The  only  authorities  cited  by  the  appellant  holding  that 
payment  without  protest  to  a  common  carrier  for  an  over- 
charge is  a  voluntary  payment  are  the  cases  of  Evershed  v. 
London,  etc..,  R.  W.  Co.,  L.  B.  3  Q.  B.  134,  and  DuBose  v. 
Georgia,  etc.,  R.  R.  Co.,  50  6a.  304. 

We  are  of  the  opinion,  however,  that  the  'decided  weight 
of  authority  is  that  the  payment  of  an  overcharge  of  freight 
to  a  railroad  company  engaged  as  the  common  carrier  of 
goods  is  not  a  voluntary  payment  within  the  ordinary  mean- 
ing of  that  term. 

In  the  case  of  Heiserman  v.  Burlington,  etc.,  R.  W.  Oo.,  16 
American  and  English  Railroad  Cases,  46,  which  was  an  ac- 
tion to  recover  for  overpayment  of  freights,  the  court  said  : 
"Nor  need  the  plaintiff,  in  a  case  brought  to  enforce  such 
obligation,  show  objection  or  protest  prior  to  the  payment 
made  in  excess  of  reasonable  compensation.  These  rules  are 
founded  upon  the  consideration  that  railroad  companies  are 
public  carriers,  and  those  who  employ  them   are  in  their 
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to  make  it  more  specific,  but  such  a  defect  is  not  reached  by 
demurrer. 

In  our  opinion  the  court  did  not  err  in  overruling  the  de- 
murrer of  the  appellant  to  either  the  fifth,  sixth  or  seventh 
paragraphs  of  the  complaint. 

Under  the  second  assignment  of  error  it  is  oontended  by 
the  appellant  that  the  court  erred  in  giving  to  the  jury  cer- 
tain instructions  asked  by  the  appellees,  in  giving  a  certain 
instruction  to  the  jury  on  its  own  motion,  and  in  refusing  to 
give  certain  instructions  which,  at  the  proper  time,  it  asked 
the  court  to  give  to  the  jury. 

As  instructions  must  be  pertinent  to  the  case  made  by  the 
evidence  in  the  cause,  it  is  proper  to  state  the  case  now  be- 
fore us  as  it  is  made  by  the  evidence  introduced  by  the  par- 
ties on  the  trial  of  the  cause,  before  we  examine  the  instruc- 
tions given  and  refused. 

It  appears  from  the  proofs  in  the  case  that  the  appellant's 
road  runs  for  some  considerable  distance  through  a  heavily 
timbered  country.  For  some  years'  prior  to  the  1st  day  of  Jan- 
uary, 1887,  the  appellees  and  several  other  parties  had  been 
engaged  in  the  business  of  purchasing  and  shipping  railroad 
ties  over  the  appellant's  road  from  the  stations  named  in  the 
complaint  to  the  city  of  Evansville.  Prior  to  that  date  the 
uniform  rate  of  freight  from  these  stations  to  the  city  of 
Evansville  was  fourteen  dollars  per  car  load  of  two  hundred 
ties.  In  the  fall  and  early  winter  of  1886  the  appellees  had 
purchased  and  had  piled  up  on  the  appellant's  road,  at  the 
stations  named,  a  large  number  of  railroad  ties  which  they 
could  ship  in  no  way  except  over  the  road  operated  by  the 
appellant.  On  the  1st  day  of  January,  1887,  the  appellant 
raised  the  price  of  freight  on  railroad  ties  from  said  stations 
to  the  city  of  Evansville  from  fourteen  to  twenty-four  dol- 
lars per  car  on  all  shippers  except  one  Dickason.  The  ap- 
pellant entered  into  a  contract  with  Dickason,  by  the  terms 
of  which  he  was  permitted  to  ship  ties  from  these  stations  at 
the  price  of  fourteen  dollars  per  car  in  consideration  that  he 
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would  ship  over  the  road  five  hundred  cars  per  month,  and 
would  sell  it  such  ties  as  it  needed  at  twenty-five  cents  each. 
The  evidence  tends  to  prove  that  the  price  of  ties  on  this 
road  was  twenty-six  cents  at  the  time  the  contract  was  made. 
After  the  freight  was  so  raised  the  appellees  shipped  the  ties 
they  then  had  on  hand  over  the  appellant's  road,  amounting  to 
about  three  hundred  and  fifty-three  cars,upon  which  the  appel- 
lant collected  from  the  consignees  twenty-four  dollars  per  car, 
which  was  deducted  by  the  consignees  from  the  agreed  price 
to  be  paid  for  the  ties,  on  settlement  with  the  appellees.  The 
result  of  the  discrimination  in  favor  of  Dickason  was  to 
drive  the  appellees  and  other  dealers  in  ties  off  the  appellant's 
road,  and  thus  give  Dickason  a  monopoly  of  the  business  of 
purchasing  and  shipping  ties. 

Upon  these  facts  the  court  of  its  own  motion,  as  well  as  at 
the  request  of  the  appellees,  instructed  the  jury,  substanti- 
ally, that  if  during  seven  months  of  the  year  1887  the  ap- 
pellees shipped  three  hundred  and  fifty-three  car-loads  of 
cross-ties,  in  the  usual  manner,  over  the  appellant's  railroad, 
and  during  the  same  time  Dickason  shipped  a  greater  num- 
ber of  car-loads  under  a  special  contract,  which,  in  addition 
to  the  contract  of  assignment,  contained  other  stipulations 
of  advantage  to  the  appellant ;  that  the  natural  and  neces- 
sary effect  of  these  transactions,  considered  in  detail  and 
altogether,  was  a  substantial  discrimination  in  favor  of  Dick- 
ason and  against  the  appellees,  whereby  the  appellees  were 
made  to  pay  to  the  appellant  many  hundred  dollars  in  ex- 
cess of  that  paid  by  Dickason  for  similar  services,  and  in 
excess  of  the  value  of  all  that  was  done  or  furnished  or  to 
be  done  or  furnished  by  him  under  the  special  contract,  then 
the  appellees,  upon  making  a  demand,  would  be  entitled  to 
recover  for  the  excess  of  freight  so  paid  by  them. 

If  any  objection  at  all  can  be  urged  against  these  instruc- 
tions it  is,  we  think,  that  they  are,  under  the  facts  in  this 
case,  too  favorable  to  the  appellant. 

It  is  not  true  that  a  railroad  company,  engaged  in  the 
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business  of  a  common  carrier,  possesses  the  same  liberty  to 
make  contracts  for  its  profit  in  carrying  freight  or  passen- 
gers that  a  private  person  engaged  in  a  private  business  pos- 
sesses in  making  contracts  in  relation  to  private  affairs. 

Railroad  companies  are  granted  charters  and  are  given  the 
right  of  eminent  domain  because  when  the  roads  are  con- 
structed, though  owned  by  the  corporation,  they  are  never- 
theless for  public  use,  and  are,  in  a  qualified  sense,  public 
highways.  Every  one  constituting  a  part  of  the  public,  for 
whose  use  they  are  constructed,  is  entitled  to  an  equal  and 
impartial  participation  in  the  use  of  the  facilities  for  trans- 
portation which  they  afford.  While  power  to  fix  rates  is 
conferred  upon  them  by  law,  such  rates  are  always  open  to 
investigation  by  the  courts,  for  it  is  an  elementary  rule  that 
common  carriers  can  charge  no  more  than  a  reasonable  com- 
pensation for  the  services  performed. 

While  it  is  true  that  there  is  apparently  som.e  conflict  in 
the  authorities,  the  principles  here  announced,  we  think,  are 
supported  by  the  weight  of  authority.  Root  v.  Long  Island 
R.  R.  Co.,  114  N.  Y.  300;  Express  Co.  v.  Main  Central 
R.  W.  Co.,  57  Me.  188;  Scofield  v.  Lake  Shore,  etc.,  R.  W. 
Co.,  43  Ohio  St.  617 ;  Sandford  v.  Railroad  Co.,  24  Pa. 
St.  378;  Hays  v.  Pennsylvania  Co.,  12  Fed.  Rep.  309; 
Attorney  General  v.  Railway  Co.,  35  Wis.  425 ;  Samuels 
v.  Louisville,  etc.,  R.  R.  Co.,  31  Fed.  Rep.  57 ;  Providence 
Coal  Co.  v.  Providence,  etc.,  R.  R.  Co.,  1  Inter-State  Com- 
merce Rep.  107. 

A  writer  on  railway  law  thus  expresses  the  general  rule : 
"  Railways  are  held  to  the  strictest  impartiality  in  the  con- 
duct of  their  business  in  withholding  all  privileges  or  prefer- 
ences from  one  customer  which  are  not  extended  to  all  oth- 
ers."    1  Woods  Railway  Law,  565. 

Of  course  there  are  some  exceptions  to  the  general  rule, 
and  we  are  not  unmindful  of  the  rule  which  permits  a  com- 
mon carrier  to  discriminate  in  favor  of  a  shipper  who  trans- 
ports large  quantities  of  a  given  commodity  in  one  parcel  at 
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a  time  as  against  a  shipper  who  transports  the  same  commod-  * 
ity  in  small  quantities  in  broken  packages.  Such  discrimi- 
nation is  rendered  necessary  by  the  increased  expense  of 
handling,  storing  and  caring  for  the  smaller  quantities,  and 
is  not  unreasonable.  Nor  have  we  overlooked  the  rule 
which  permits  the  common  carrier  to  discriminate  in  favor 
of  one  class  of  goods  over  others  of  a  different  class.  These 
rnles  constitute  an  exception  to  the  general  rule,  but  in  our 
opinion  they  have  no  application  here.  In  this  case  the 
Commodity  shipped  for  Dickason  and  the  commodity  shipped 
for  the  appellees  was  the  same.  AH  was  shipped  in  full  car 
loads  and  from  the  same  stations.  It  is  difficult  to  perceive 
how  it  is  possible  that  it  should  cost  more  to  ship  a  car  load 
of  cross- ties  for  the  appellees  than  to  ship  a  car  load  for 
Dickason.  It  is  plain,  therefore,  we  think,  that  discrimina- 
tion of  ten  dollars  on  the  car  was  unreasonable  unless  there 
was  something  in  the  special  contract  between  the  appellant 
and  Dickason  which  rendered  such  discrimination  reasona- 
ble 

I?  is  contended  by  appellant  that  in  view  of  the  fact  it 
secured  by  its  contract  with  Dickason  a  certain  income  of 
$7,000  per  month  that  it  could  as  well  afford  to  carry  ties 
for  him  at  $14  per  car  as  to  carry  them  for  the  appellees  at 
$24  per  car. 

We  find  it  unnecessary  to  enquire  whether  the  appellant 
is  correct  or  otherwise  in  this  contention,  for  as  we  under- 
stand the  law  a  railroad  company,  engaged  in  the  business 
of  a  common  carrier,  is  not  permitted  by  the  law  to  dis- 
criminate in  favor  of  a  shipper  who  is  able  to  furnish  a 
large  amount  of  freight  over  one  engaged  in  the  same  busi- 
ness who  is  unable  to  furnish  the  same  quantity  as  that 
shipped  by  his  more  opulent  rival.  The  reasons  for  pro- 
hibiting such  discrimination  are  well  stated  in  the  case  of 
Hays  v.  Pennsylvania  Co.,  supra.  In  that  case  it  was  said : 
"  The  discrimination  complained  of  rested  exclusively  on  the 
amount  of  freight  supplied  by  the  respective  shippers  during 
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the  year.  Ought  a  discrimination  resting  exclusively  on 
such  a  basis  to  be  sustained  ?  If  so,  then  the  business  of  the 
country  is,  in  some  degree,  subject  to  the  will  of  railroad  offi- 
cials ;  for  if  one  man  engaged  in  mining  coal,  and  dependent 
on  the  same  railroad  for  transportation  to  the  same  market, 
can  obtain  transportation  thereof  at  from  twenty-five  to  fifty 
cents  per  ton  less  than  another  competing  with  him  in 
business,  solely  on  the  ground  that  he  is  able  to  furnish, 
and  does  furnish,  the  larger  quantity  for  shipment,  the  small 
operator  will  sooner  or  later  be  forced  to  abandon  the  une- 
qual contest  and  surrender  to  his  more  opulent  rival.  If  the 
principle  is  sound  in  its  application  to  rival  parties  engaged  in 
mining  coal,  it  is  equally  applicable  to  merchants,  manu- 
facturers and  millers,  dealers  in  lumber  and  grain  and  to 
everybody  else  interested  in  any  business  requiring  any 
considerable  amount  of  transportation  by  rail;  and  it 
follows  that  the  success  of  all  such  enterprises  would  de- 
pend as  much  on  the  favor  of  the  railroad  officials  as  upon 
the  energies  and  capacities  of  the  parties  prosecuting  the 
same.  *  *  *  The  men  who  control  railroads  would 
be  quick  to  appreciate  the  power  with  which  such  a  hold- 
ing would  invest  them,  and  it  may  be,  not  slow  to  make 
the  most  of  their  opportunities,  and  perhaps  tempted  to 
favor  their  friends  to  the  detriment  of  their  personal  or  po- 
litical opponents ;  or  demand  a  division  of  the  profits  real- 
ized from  such  collateral  pursuits  as  could  be  favored  or  de- 
pressed by  discriminations  for  or  against  them  ;  or  else,  seeing 
the  augmented  power  of  capital,  organize  into  overshadow- 
ing combinations  and  extinguish  all  petty  competition,  mo- 
nopolize business,  and  dictate  the  price  of  coal  and  every 
other  commodity  to  the  consumers/' 

In  our  opinion  the  fact  that  Dickason  was  able  to  furnish 
a  larger  number  of  car  loads  of  ties  for  shipment  than  the 
appellees  could  constitute  no  sufficient  reason  for  a  discrimi- 
nation in  his  favor  over  the  rates  charged  to  the  appellees. 

As  to  whether  the  fact  that  Dickason  agreed  to  furnish  the 
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appellant  such  ties  as  it  desired  for  ito  own  use  at  a  given 
price,  relieved  the  discrimination  of  its  objectionable  features 
by  which  it  became  a  reasonable  discrimination,  was  a  ques- 
tion of  fact,  which  was  properly  submitted  to  the  jury  for  its 
determination. 

The  court,  at  the  request  of  the  appellees,  instructed  the 
jury,  in  substance,  that  a  carrier  can  not  rightfully  establish 
rates  in  order  to  keep  on  its  line  material  for  which  it  has 
use,  or  to  keep  the  price  low  for  its  own  advantage  ;  that  the 
producers  are  entitled  to  sell  it  when  they  wish  and  in  the 
most  available  market.  Common  carriers  are  forbidden  to 
attempt  this  by  applying  disproportionate  or  unreasonable 
rates. 

It  is  contended  by  the  appellant  that  there  was  no  evidence 
in  the  cause  to  which  this  instruction  could  apply,  but  we 
think  otherwise.  The  fact  that  the  appellant  made  a  contract 
with  Dickason  for  cross-ties,  to  be  used  by  it,  at  less  than  the 
selling  price,  and  then  discriminated  against  all  other  dealers 
in  such  a  manner  as  to  drive  them  from  its  road  authorized 
the  inference  that  one  object  in  view  was  tor  keep  the  ties  it 
desired  to  use  upon  its  line  and  to  keep  down  the  price. 

We  think  the  instruction  stated  the  law  correctly,  and  that 
it  was  applicable  to  the  evidence  in  the  cause.  Reynolds  v. 
Western,  ete.,  JR.  W.  Co.,  1  Interstate  Com.  Rep.  347. 

We  are  of  the  opinion  that  there  is  no  error  in  the  instruc- 
tions given  by  the  court  of  which  the  appellant  has  the  right 
to  complain. 

Instruction  number  three,  asked  by  the  appellant  and  re- 
fused by  the  court,  was  vicious,  in  that  it  was  calculated  to 
create  the  impression  upon  the  minds  of  the  jury  that  the 
contract  between  the  appellant  and  Dickason  did  not  amount 
to  an  unjust  discrimination  if  it  was  based  upon  an  adequate 
consideration. 

If  the  contract  was  of  such  a  character  as  to  destroy  the 
business  of  the  appellees  by  reason  of  the  discrimination  in 
Vol.  132.— 34 
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favor  of  Dickason,  and  thus  enable  Dickason  to  acquire  a 
monopoly  of  the  business  of  purchasing  and  shipping  cross- 
ties  on  appellant's  road,  the  discrimination  was  unjust,  with* 
out  regard  to  the  consideration  upon  which  it  was  based. 
Chicago,  etc.,  R.  R.  Co.  v.  People,  ex  rel.,  67  111.  11 ;  People,  ex 
rel.,  v.  Chicago,  etc.,  R.  R. Co.,  55  111.  Ill ;  Chicago,  etc.,  R.  W. 
Co.  v.  People,  ex  rel.,  56  111.  365 ;  Carton  v.  Bristol,  etc.,  R.  W. 
95  Eng.  Com.  Law,  641 ;  Crouch  v.  London,  etc.,  R.    W. 

Co.,  78  Eng.  Com.  Law,  254 ;  Sandford  v.  Railroad  Co., 
24  Pa.  St.  382;  Chicago,  etc.,  R.  R.  Co.  v.  Thompson, 
19  111.  577;  Western  Transportation  Co.  v.  Newhall,  24 
111.  466. 

There  was  no  evidence  in  the  record  tk>  which  the  fourth 
instruction  asked  by  the  appellant  was  applicable,  and  for 
that  reason  it  was  properly  excluded. 

The  sixth  instruction  asked  by  the  appellant  and  refused 
by  the  court  was  defective,  in  that  it  excluded  from  the  con- 
sideration of  the  jury  the  question  as  to  whether  there  had 
been  an  unjust  discrimination  made  by  the  appellant  in  favor 
of  Dickason,  whereby  the  appellees  had  been  damaged. 

In  our  opinion  there  is  no  error  in  the  record  for  which 
the  judgment  in  this  case  should  be  reversed. 

Judgmeut  affirmed. 

Filed  Oct.  27, 1892. 
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Young  bt  al.  v.  Berger. 

Mbchahio's  Lies.— Failure  to  Give  Notice  to  Owner.— Special  Fbdmg  of 
Facta. — In  an  action  by  a  material  man  to  foreclose  a  mechanic's  lien, 
the  materials  having  been  furnished  at  a  time  when  it  was  necessary 
to  give  notice  to  the  owner  in  order  to  acquire  a  lien,  the  burden  was 
on  the  plaintiff  to  establish  the  fact  of  notice,  and  the  failure  of  the 
court  in  its  special  finding  of  facts  to  find  upon  that  point  was  equiva- 
lent to  a  finding  against  the  plaintiff. 
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Same. — When  the  court,  instead  of  finding  that  either  notice  was  or  was 
not  given,  made  a  finding  containing  recitals  of  a  portion  of  the  evi- 
dence, with  certain  evidentiary  facts,  all  bearing  upon  the  question  of 
notice,  but  made  no  finding  whatever  as  to  the  fact  itself,  the  finding 
must  be  regarded  as  against  the  plaintiff  upon  that  subject. 

Same. — Practice. — Special  Finding  not  Sustained  by  Sufficient  Evidence — In 
order  to  present  the  question  raised  by  the  failure  of  the  court  to  find  on 
the  fact  of  the  notice,  it  was  proper  for  the  appellant  to  move  for  a  new 
trial  on  the  ground  that  the  special  finding  was  not  sustained  by  suffi- 
cient evidence  and  was  contrary  to  the  evidence. 

From  the  Delaware  Circuit  Court. 

J.  F.  Sanders  and  J.  M.  Tempter,  for  appellants. 

J.  W.  Ryan  and  W.  A.  Thompson,  for  appellee. 

McBaidb,  C.  J.  —  The  appellee  contracted  with  one 
Searles  to  make  some  repairs  to  certain  buildiugs  belong- 
ing to  him.  The  repairs  included  the  placing  of  some 
mantels  and  grates. 

Searles  purchased  the  mantels  and  grates  of  the  appel- 
lant, who  by  this  suit  sought  to  foreclose  a  material  man's 
lien  for  their  value. 

The  court,  by  request  of  parties,  made  a  special  finding 
of  the  facts  and  stated  his  conclusions  of  law  thereon. 
The  facts  as  found  by  the  court  were  favorable  to  the  ap- 
pellant, aud  were  full  and  explicit,except  as  to  the  giving  of 
the  notice  required  by  section  5  of  the  act  of  March  6,1883. 
Elliott's  Supplement,  section  1692.  At  the  time  the  ma- 
terials iri  question  were  furnished  that  section  was  in 
force,  and  the  giving  of  the  notice  was  necessary  to  the 
acquisition  of  the  lien. 

In  his  suit  to  foreclose  the  lien  the  burthen  was  on  the 
appellant  to  establish  the  fact  of  the  giving  of  the  notice. 

If  the  court  had  found  affirmatively  that  no  notice  was 
given,  it  is  manifest  that  there  could  have  been  no  fore- 
closure of  the  lien. 

The  court,  instead  of  finding  either  that  notice  was  or 
was  not  given,  made  a  finding  containing  recitals  of  a  por- 
tion of  the  evidence,  with  certain  evidentiary  facts,  all 
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bearing  upon  the  question  of  notice,  but  made  no  finding 
whatever  as  to  the  fact  itself. 

The  burthen  being  on  the  appellant  to  establish  the 
fact  of  notice,  the  failure  of  the  court  to  find  upon  that 
fact  is  equivalent  to  a  finding  against  him.  Elliott's  Ap- 
pellate Proc,  section  757,  and  cases  collected  in  note  3. 

None  of  the  evidentiary  facts  found  are  sufficient  to 
supply  the  place  of  the  essential,  omitted  finding. 

When  the  finding  of  an  evidentiary  fact  is  such  as  to 
necessarily  involve  the  existence  of  the  essential,  or  ulti- 
mate fact,  the  failure  to  make  the  ultimate  finding  may 
be  immaterial.  But,  when  the  existence  of  the  evidentiary 
fact  is  not  inconsistent  with  the  non-existence  of  the  ul- 
timate fact,  or  is  equivocal,  or  doubtful,  the  trial  court 
must  resolve  the  doubt  by  a  direct  finding  as  to  the  ulti- 
mate and  decisive  fact. 

In  the  case  before  us  we  might,  if  at  liberty  to  weigh  the 
evidence,  and  evidentiary  facts  embodied  in  the  fourth 
finding,  conclude  that  they  were  sufficient  to  show  notice. 
In  doing  so,  however,  we  would  be  discharging  the  func- 
tions of  the  trial  court,  and  not  of  an  appellate  tribunal. 
We  must,  therefore,  treat  the  finding  as  against  the  appel- 
lant on  that  point.  It  follows,  that  the  court  did  not  err 
in  its  conclusion  that  the  law  would  not  justify  a  judg- 
ment in  favor  of  the  appellant  upon  the  facts  as  found. 

The  appellant  moved  for  a  new  trial  on  the  ground  that 
the  special  finding  was  not  sustained  by  sufficient  evidence, 
and  was  contrary  to  the  evidence.  This  was  a  proper 
method  of  presenting  the  question  raised  by  the  failure  of 
the  court  to  find  on  the  fact  of  notice.  Elliott's  Appellate 
Proc,  section  757,  and  cases  cited  in  note  4. 

It  is,  however,  ineffectual  in  this  case  to  afford  any  relief 
to  the  appellant.  The  absence  of  any  finding  upon  that 
question  being  treated  as  a  finding  against  him,  and  the 
evidence  relating  to  notice  being  conflicting,  this  court 
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wilf  not  weigh  it  to  determine  whether  or  not  the  finding 
is  wrong. 
Judgment  affirmed. 

Filed  Nov.  3, 1892. 
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The  Ohio  and  Mississippi  Railway  Company  v.  Stans- 
berry. 

Interrogatories  to  Jury. — Must  not  Involve  a  Question  of  Loan, — In  con- 
nection with  other  interrogatories  which  were  submitted  to  the  jury, 
the  court  refused  to  submit  the  following :  "11.  Q.  If  plaintiff  did  not 
look  to  see  where  she  was  stepping  when  she  alighted,  what  reason  or 
excuse  was  there  for  her  not  doing  so?  12.  Q.  If  you  answer  question 
eleven  affirmatively,  if  there  was  any  other  reason  or  excuse,  state  fully 
what  it  was." 

Held,  that  an  answer  to  these  interrogatories  would  necessarily  have 
involved  a  question  of  law,  which  can  not  be  submitted  to  a  jury  by  in- 
terrogatories. 

Bailboad. — Defective  Platform. —  Use  of  by  Passenger. — Degree  of  Care  Neces- 
sary.— In  order  to  make  a  passenger  using  a  platform  guilty  of  contrib- 
utory negligence,  the  defect  must  be  such  as  would  naturally  suggest  to 
one  of  common  understanding  that  it  was  dangerous,  and  such  as  to 
place  one  in  peril  to  pass  over  it.  A  passenger  is  not  bound  to  that  de- 
gree of  inspection  and  care  as  a  servant  in  the  master's  service. 

Instruction  to  Juby. —  When  not  Error  to  Refuse  to  Owe. — It  is  not  error 
to  refuse  to  give  an  instruction  when  there  are  other  instructions  given 
quite  as  favorable  as  the  one  refused. 

Sake. — Comment  on  While  Reading. —  When  Error. — When  a  judge  in  read- 
ing instructions  to  a  jury  stopped  and  said :  "That's  not  correct;  I'll 
read  that  again,"  and  thereupon  re-read  the  instruction,  the  statement 
of  the  judge,  not  bearing  upon  a  question  of  law  or  fact  involved  in  the 
case,  is  not  to  be  taken  as  a  part  of  the  instruction,  and  was  not  erro- 
neous. 

From  the  Lawrence  Circuit  Court. 

M.  F.  Dunn,  G.  G.  Dunn,  W.  M.  Ramsey,  L.  Maxwell, 
J2.  Ramsey,  and  E.  Barton,  for  appellant. 

2J.  N.  Palmer  and  J.  Giles,  for  appellee. 
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Miller,  J. — This  action  was  brought  to  recover  dam- 
ages for  a  personal  injury. 

The  complaiut  is  in  two  paragraphs.  The  first  charges 
that  the  appellee,  who  was  the  plaintiff1  in  the  action,  was 
a  passenger  upon  the  appellant's  road  from  Huron  to 
Mitchell,  and  that  in  alighting  at  that  point  from  the  train 
she  stepped  into  a  hole  in  defendant's  platform,  which 
was  out  of  repair  and  unsafe,  and  injured  her  foot. 

The  second  paragraph  alleges  that  in  consequence  of 
the  negligence  and  carelessness  of  the  conductor  and 
brakeman  in  not  assisting  her  off  the  train  she  stepped, 
or  fell  into  a  hole  in  the  platform  and  was  injured. 

The  answer  was  a  general  denial  of  all  the  material  al- 
legations of  the  complaint. 

The  questions  of  law  discussed  in  the  briefs  of  counsel 
relate  to  the  refusal  of  the  court  to  submit  to  the  jury  two 
interrogatories  propounded  by  the  defendant ;  to  the  refu- 
sal to  give  instructions  asked  by  defendant ;  aud  to  the 
action  of  the  court  in  making  an  oral  modification  of  one 
of  the  charges  to  the  jury,  after  having  been  requested  to 
put  its  charges  in  writing. 

These  questions  we  will  consider  in  their  order. 

Interrogatories  were  submitted  to  the  jury  and  answered 
as  follows : 

ul.  Q.  Was  it  daytime  or  night-time  when  plaintiff 
stepped  off  defendant's  train  at  Mitchell?    A.  Daytime. 

"  2.  Q.  Did  plaintiff  look  to  see  the  condition  of  the 
platform  before  she  stepped  upon  it  ?    A.  She  did  not. 

u  3.  Q.  Was  the  condition  of  the  platform  at  Mitchell, 
upon  which  plaintiff  stepped,  open  to  view?    A.  Yes. 

"4.  Q.  What  was  there  to  have  prevented  plaintiff 
from  seeing  the  condition  of  the  platform  before  she 
stepped  upon  it?    A.  Nothing." 

The  interrogatories  asked  and  refused  were  as  fol- 
lows : 

"  11.   Q.  If  plaintiff  did  not  look  to  see  where  she  was 
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stepping  when  she  alighted,  what  reason  or  excuse  was 
there  for  her  not  doing  so  ? 

"  12.  Q.  If  you  answer  question  eleven  affirmatively, 
if  there  was  any  other  reason  or  excuse,  state  fully  what 
it  was." 

We  are  of  the  opinion  that  the  court  did  not  err  in  re- 
fusing to  submit  these  interrogatories  to  the  jury.  The 
court  did  submit  interrogatories  calling  for  particular 
question 8  of  fact,  that  seem  to  have  been  sufficient  to  call 
out  generally  the  facts  surrounding  the  happening  of  the 
accident,  and  we  may  assume  that  other  interrogatories 
calling  for  other  particular  facts  would  likewise  have  been 
submitted  if  prepared  and  tendered  in  season.  The  interrog- 
atories refused  do  not  comply  with  the  requirement  of  the 
statute  providing  that  the  jury,  in  case  they  render  a  gen- 
eral verdict,  may  be  required  "  to  find  specially  upon  par- 
ticular questions  of  fact,  to  be  stated  in  writing." 

It  has  been  frequently  held  that  this  does  not  contem- 
plate a  finding  upon  the  whole  matter  in  issue  (Uhl  v. 
Harvey ,  78  Ind.  26),  nor  an  issue  in  the  case  (Todd  v. 
Fenton,  66  Ind.  25),  nor  one  calling  for  a  conclusion  of 
law  (Louisville,  etc.,  R.  W.  Co.  v.  Worley,  107  Ind.  320  ; 
Chicago,  etc.,  R.  R.  Co.  v.  Ostrander,  116  Ind.  259),  nor 
for  mingled  questions  of  law  and  fact.  Town  of  Albion  v. 
Hetrick,  90  Ind.  545 ;  Louisville,  etc.,  R%  W.  Co.  v.  Pedigo, 
108  Ind.  481. 

In  order  to  answer  the  interrogatories,  it  would  have 
been  necessary  for  the  jury  to  have  determined  what,  un- 
der all  the  circumstances,  would  have  been  a  reason  or 
excuse  for  not  looking.  This  determination  of  what  would 
have  been  a  reason  or  excuse  for  not  looking,  necessarily 
involves  a  question  of  law  which  can  not  be  submitted  to 
a  jury  by  an  interrogatory. 

The  failure  of  the  court  to  give  the  fifth  and  eleventh 
instruction  asked  by  the  defendant  was  made  a  ground 
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for  which  a  new  trial  was  asked.     These  instructions  are 
as  follows : 

"  5  The  rnle  of  law  is  that  any  one  who  seeks  or  accepts 
transportation  by  railway  or  other  means,  necessarily  more 
or  less  accompanied  with  danger,  must  exercise  ordinary 
care  for  their  own  safety  while  being  so  transported,  or  in 
taking  passage  on  or  leaving  trains. 

"  They  must  exercise  the  faculties  which  they  possess. 
If  there  is  an  apparent  defect  about  the  appliances  with 
which  they  come  in  contact,  or  which  are  in  use,  they 
mustlook ;  and  unless  some  reasonable  excuse  is  given, 
they  are  guilty  of  negligence  if  they  do  not  look." 

"11.  If  there  was  a  hole  in  the  platform,  at  the  point 
where  the  plaintiff  alighted,  and  if  in  the  exercise  of  ordi- 
nary care  in  alighting,  she  could  and  should  have  seen  it, 
and  she  could  by  seeing  it  have  avoided  any  injury,  and 
she  failed  to  see  it,  you  must  find  for  the  defendant." 

By  the^A  instruction  a  traveller  who  intrusts  himself 
to  the  care  of  a  carrier  for  transportation  is,  as  to  the  duty 
of  inspection  and  care,  placed  in  substantially  the  same 
condition  as  that  occupied  by  a  servant  engaged  in  the 
master's  service.  The  positions  occupied  by  these  two 
classes  are  essentially  different,  and  in  this  difference  lies 
the  vice  of  the  instruction. 

That  it  is  the*  duty  of  a  railway  carrier  of  passengers 
to  provide  for  the  safe  entry  and  exit  of  its  patrons  from 
its  cars,  including  the  proper  care  of  its  depots,  platforms 
and  approaches  has  been  recently  held  in  the  well  consid- 
ered cases  of  Louisville,  etc.,  R.  W.  Co.  v.  Lucas,  119  Ind. 
583 ;  Lucas  v.  Pennsylvania  Co.,  120  Ind.  205 ;  Pennsyl- 
vania Co.  v.  Marion j  123  Ind.  415;  Liscomb  v.  New  Jersey ; 
etc.,  Co.,  6  Lans.  75 ;  Toledo,  etc.,  R.  W.  Co.  v.  Grush,  67 
HI.  262 ;  Hutchinson  Carriers  (2  ed.),  sections  516,  517. 

In  order  to  make  a  passenger  using  a  platform  guilty 
of  contributory  negligence,  the  defect  must  be  such  as 
would  naturally  suggest  to  one  of  common  understanding 
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that  it  was  dangerous,  and  such  as  to  place  one  in  peril 
to  pass  over  it  to  and  from  a  train. 

In  Brassdl  v.  New  York,  etc.,  R.  R.  Co.,  84  N.  T.  241, 
it  is  said : 

"  A  passenger,  when  taking  or  leaving  a  railroad  car 
at  a  station,  has  the  right  to  assume  that  the  company 
will  not  expose  him  to  unnecessary  danger ;  and  while  he 
must  himself  exercise  reasonable  care,  his  watchfulness  is 
naturally  diminished  by  his  reliance  upon  the  discharge 
by  the  company  of  its  duty  to  passengers  to  provide  them 
a  safe  passage  to  and  from  the  train/' 

In  the  case  from  which  we  have  quoted,  the  plaintiiff, 
who  was  a  passenger,  got  off  a  car  and  started  to  leave  by 
passing  across  another  track  of  defendant,  when  she  was 
rnn  down  and  killed  by  an  approaching  train.  The  evi- 
dence tended  to  show  that  she  did  not  look  to  the  east, 
from  which  direction  the  train  was  approaching,  and  that 
if  she  had  looked  she  could  have  seen  it  in  time  to  have 
avoided  injury.  The  court  refused  to  charge  that  the 
failure  of  the  deceased  to  look  to  the  east  before  going 
upon  the  track  was  in  law  negligence  upon  her  part.  On 
appeal,  this  ruling  was  sustained,  the  court  saying: 

"  The  fact  that  the  deceased  did  not  look  for  the  ap- 
proaching train  was  a  material  and  important  fact  to  be 
considered  by  the  jury  upon  the  point  of  contributory 
negligence ;  but  her  omission  to  do  so  was  not  in  law  de- 
cisive against  a  recovery ." 

To  the  same  effect  see  Terry  v.  Jewett,  78  N.  Y.  838 ; 
Murphy  v.  New  York,  etc.,  R.  R.  Co.,  88  N.  Y.  445 ;  Lent 
v.  New  York,  etc.,  R.  R.  Co.,  120  N.  Y.  467. 

We  are  satisfied  that  a  passenger  upon  a  railway  train 
has  a  right  to  confidently  rely  upon  the  care  and  watch- 
fulness of  the  carrier  to  make  all  things  safe  for  his  trans- 
portation, with  its  necessary  incidents.  While  passively 
submitting  himself  to  its  care  during  the  journey,  or  while 
entering  upon  or  leaving  its  cars  in  the  usual  place  and 
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ordinary  time  and  manner,  he  is  not  to  be  deemed  guilty 
of  negligence,  unless  knowledge  of  a  defect  or  peril  is 
thrust  upon  him,  and  he  then  fails  to  use  ordinary  care 
to  avoid  injury. 

The  eleventh  instruction  asked  by  the  defendant  is  less 
objectionable  than  the  jiftk,  but  casts  upon  a  passenger  the 
use  of  a  degree  of  care  in  looking  for  defects  which  they, 
under  the  circumstances,  are  not  required  to  exercise.  It 
is  also  objectionable  for  failing  to  limit  the  duty  of  avoid- 
ing injury  to  such  as  would  result  from  the  use  of  or- 
dinary care  and  skill. 

The  defect  in  the  platform  may  have  been  visible  to  a 
passenger  alighting  from  a  train,  but  may  not  have  ap- 
peared to  be  dangerous  or  likely  to  cause  injury. 

Complaint  is  made  of  the  refusal  of  the  court  to  give 
the  following  instruction : 

"  13.  You  can  not  consider  the  allegations  of  the  com- 
plaint as  to  the  duty  of  defendant's  employes  to  assist 
plaintiff  to  alight ;  for  there  was  in  this  case  no  legal  duty 
resting  upon  them." 

The  latter  part  of  this  instruction  is  quite  indefinite,  but 
assuming  that  the  instruction  contained  a  correct  state- 
ment of  the  law  under  the  evidence,  it  was  not  error  to 
refuse  it. 

We  find  in  the  record  instructions  upon  the  subject 
that  were  given  to  the  jury  quite  as  favorable  to  the  ap- 
pellant as  the  one  refused. 

The  defendant  requested  the  court  to  reduce  its  instruc- 
tions to  writing,  which  was  done ;  but  during  the  reading 
of  the  same  to  the  jury,  and  after  reading  one  of  its  in- 
structions, the  court  stopped  and  said :  "  That  is  not  cor- 
rect; I'll  read  that  again,'9  and  thereupon  re-r&ad  said  in- 
struction. 

Every  statement  or  remark  made  by  a  court  during  the 
time  consumed  in  delivering  its  charge  to  the  jury  is  not 
necessarily  a  part  of  its  instruction.     A  statement  not 
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bearing  upon  questions,  of  law  or  fact  involved  in  the  is- 
sue is  not  to  be  taken  as  a  part  of  the  instruction.  Mc- 
Callister  v.  Mount,  73  Ind.  559 ;  Lawler  v.  McPheeters,  73 
Ind.  577;  Hasbrouck  v.  City  of  Milwaukee,  21  Wis.  219; 
Lehman  v.  Hawks,  121  Ind.  541. 

We  do  not  understand  the  remark  made  by  the  court 
to  refer  to  anything  contained  in  the  instruction  being 
read9  but  to  some  mistake  in  reading  it.  The  statement 
^  I'll  read, that  again,"  shows  that  by  a  second  reading  the 
court  proposed  to  correct  the  mistake  referred  to.  This 
was  consistent  with  the  idea  of  a  mistake  i.q  the  first  read- 
ing, but  would  have  been  a  repetition,  not  a  correction,  of 
the  instruction  deemed  erroneous. 

We  find  uo  error  in  the  record. 

Judgment  affirmed. 

Filed  Oct  25, 1892. 
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Obdcikal  Law. — Prosecution  for  Petit  Larceny. — Description  of  Monty  in 
Indictment. — In  a  prosecution  for  petit  larceny,  for  the  theft  of  money, 
an  allegation  in  the  indictment  that  the  defendant  "did  then  and  there 
unlawfully  and  feloniously  steal,  take  and  carry  away  six  dollars  in 
money,  of  the  value  of  six  dollars,"  furnishes  a  sufficient  description  of 
the  alleged  stolen  property  under  section  1750,  R.  S.  1881.  While  it  is 
not  competent  for  the  Legislature  to  dispense  with  all  description,  it  is 
competent  for  it  to  prescribe  rules  for  the  description  of  property  in 
such  cases,  and  to  declare  what  shall  be  a  sufficient  description. 

Same. — Character  Witness.  —  Cross- Examination  of. — Discretion  of  Court. — 
Where  a  witness  had  testified  to  a  knowledge  of  the  character  of 
the  accused,  and  that  it  was  good,  the  extent  to  which  the  cross- 
examination  may  be  carried  rests  largely  within  the  discretion  of 
the  trial  court.  It  can  not  be  said  that  there  was  an  abuse  of  such  dis- 
cretion in  permitting  a  character  witness  for  defendant,  charged  with 
petit  larceny,  to  testify  on  cross-examination  that  he  had  heard  that 
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the  defendant  had  previously  been  arrested  in  another  county  on  a 
charge  of  malicious  trespass,  and  that  he  had  learned  that  the  accused 
had  been  convicted,  fined  and  imprisoned  for  shooting  a  turkey. 

Same. — Evidence. — Improper  Conduct  of  Prosecuting  Attorney. —  When  not  Be- 
venibie  Error. — Where  the  prosecuting  attorney  in  two  instances  pro- 
pounded questions  to  witnesses  (one  of  the  witnesses  being  the  accused) 
on  cross-examination  relating  to  matters  plainly  irrelevant  and  im- 
proper, the  tendency  of  which  would  be  to  prejudice  the  minds  of  the 
jury  against  the  accused,  and  objection  was  promptly  interposed  and 
sustained  by  the  court,  and  thereupon  the  prosecutor,  in  the  presence 
and  hearing  of  the  jury,  stated  that  he  expected  to  prove  by  the  an- 
swers the  facts  detailed  in  the  improper  question,  his  action,  while  im- 
proper, was  not  such  an  irregularity  as  to  justify  a  reversal  of  the  judg- 
ment. 

Sams. — Instruction  to  Jury. — Testimony  of  Accused. —  Weight  to  be  Given  to.— 
Where  the  court  in  one  instruction  told  the  jury  that  in  considering 
the  weight  to  be  given  to  the  testimony  of  the  accused  they  might  take 
into  consideration  that  he  was  such  defendant,  and  to  what  extent,  if 
any,  this  fact  should  detract  from  the  credibility  otherwise  due  his  tes- 
timony, and  in  another  instruction  told  them  that  they  had  no'rightto 
disregard  the  testimony  of  the  defendant  on  the  ground  alone  that  he 
was  the  defendant,  and  that  the  law  presumed  him  to  be  innocent  until 
he  was  proven  guilty  beyond  a  reasonable  doubt,  and  that  the  law  al- 
lowed him  to  testify  in  his  own  behalf,  and  that  the  jury  should  fairly 
and  impartially  consider  his  testimony,  together  with  all  the  other  evi- 
dence, there  was  no  available  error. 

From  the  Huntington  Circuit  Court, 

6.  A.  Yopst  and  B.  M.  Cobb,  for  appellant. 
W.  A.  Branyan,  for  the  State. 

McBbide,  C.  J. — The  appellant  was  tried  on  a  charge  of 
petit  larceny  and  convicted. 

He  asks  a  reversal  upon  the  ground  that  the  court  erred 
in  overruling  a  motion  to.  quash  the  information,  and  in 
overruling  his  motion  for  a  new  trial.  Other  errors  are  as- 
signed, but  not  discussed.     The  information  is  as  follows: 

"  William  A.  Branyan,  prosecuting  attorney  in  and  for  the 
28th  judicial  circuit  of  Indiana,  now  gives  the  Huntington 
Circuit  Court  to  understand  and  be  informed  that  David 
Randall,  on  the  31st  day  of  April,  A.  D.  1892,  at  and  in 
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county  and  State  aforesaid,  did  then  and  there  unlawfully 
and  feloniously  steal,  take  and  carry  away  six  dollars  in 
money,  of  the  value  of  six  dollars,  then  and  there,  and  be- 
ing then  and  there  the  personal  goods,  money  and  chattels 
of  William  Powers.  And  the  said  Randall  was  heretofore 
convicted  of  petit  larceny  in  the  Wells  Circuit  Court,  in 
Wells  county,  in  said  State,  as  William  Powers  has  com- 
plained upon  oath. 

(Signed)  William  A.  Branyan, 

Prosecuting  Attorney. 

The  appellant  insists  that  the  information  is  insufficient  to 
charge  a  public  offence  because  it  contains  no  allegation  of 
"  the  kind  of  money  which  it  is  claimed  was  stolen." 

This  counsel  argue  is  necessary  to  a  description  of  the  al- 
leged stolen  property,  and  that  without  it  there  is  no  descrip- 
tion. 

The  Bill  of  Bights  (article  1  of  the  Constitution,  section 
58,  B.  S.  1881)  guarantees  to  those  accused  of  crime  the 
right  "  to  demand  the  nature  and  cause  of  the  accusation 
against  him."  This  constitutional  provision  requires  that 
one  accused  of  larceny  be  informed  by  the  indictment  or  in- 
formation of  what  property  the  larceny  is  alleged  to  have 
been  committed. 

A  statute  which  should  attempt  to  dispense  with  any  de- 
scription whatever  of  the  property  alleged  to  be  stolen  would 
be  void,  and  an  indictment  or  information  purporting  to 
charge  larceny  that  contained  no  description  of  the  alleged 
stolen  property  would  not  charge  a  public  offence. 

Section  1750,  B.  S.  1881,  prescribes  that  in  indictments 
and  informations  it  shall  be  sufficient  to  describe  money,  bank 
bills,  or  notes,  United  States  Treasury  notes,  etc.,  "  simply 
as  money,  without  specifying  any  particular  coin,  note,  bill, 
or  currency."  The  information  before  us  complies  with  this 
statutory  requirement,  and  is  sufficient.  While  it  is  not 
competent  for  the  legislature  to  dispense  with  all  descrip- 
tion, it  is  competent  for  it  to  prescribe  rules  for  the  descrip- 
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tion  of  property  in  such  cases,  and  to  declare  what  shall  be 
a  sufficient  description.  Rigge  v.  State,  104  Ind.  261 ;  Lewi* 
v.  State,  113  Ind.  69;  Graves  v.  State,  121  Ind.  367;  Jfc- 
Garty  v.  State,  127  Ind.  223. 

The  accused  called  one  J.  F..  France  as  a  witness  for  the 
defence,  who,  having  testified  to  acquaintance  with  the  ac- 
cused, was  asked  the  following  question  :  "  You  may  state 
if  you  are  acquainted  with  his  character  for  honesty  and  the 
proper  respect  for  the  property  rights  of  others  in  that  lo- 
cality where  he  formerly  lived  ?  "  The  witness  answered : 
"  I  think  that  I  was  at  the  time  he  resided  there." 

In  answer  to  the  question  as  to  what  that  character  was, 
whether  good  or  bad,  he  answered,  "  It  was  good  as  far  as  I 
know." 

The  witness  was  cross-examined  at  considerable  length, 
and  among  other  things  testified  to  having  heard  of  the  ar- 
rest of  the  accused  once  on  a  charge  of  surety  of  the  peace, 
and  once  on  a  charge  of  house-breaking.  He  was  then 
asked  if  he  had  not  heard  that  he  had  previously  been  ar- 
rested in  another  county  on  a  charge  of  malicious  trespass. 
The  question  was  answered  in  the  affirmative.  Over  seasona- 
ble objection  made  by  the  accused,  the  witness  further  testi- 
fied in  that  connection  that  he  had  learned  that  the  accused 
had  been  convicted,  fined  and  imprisoned  for  shooting  a 
turkey.  This  it  is  urged  was  erroneous.  The  witness 
having  testified  to  a  knowledge  of  the  character  of  the  ac- 
cused, and  that  it  was  good,  it  was  proper,  by  cross-ex- 
amination, to  develop  the  extent  of  his  knowledge  of  bis 
character  and  the  facts  upon  which  his  opinion  was  based. 
That  the  jury  might  properly  weigh  his  estimate  of  charac- 
ter it  was  right  that  they  be  fully  informed  of  the  facts 
within  the  knowledge  of  the  witness  which  led  him  to  the 
formation  of  that  estimate. 

The  extent  to  which  the  cross-examination  might  be  car- 
ried rested  largely  in  the  discretion  of  the  trial  court,  and 
we  can  not  say  that  there  was  such  abuse  of  that  discretion 
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as  would  justify  a  reversal.    MoDonel  v.  State,  90  Ind.  820; 
WaohsteUer  v.  State,  99  lud.  290. 

A  cross-exam i nation  of  a  witness  under  such  circumstances 
is  in  the  nature  of  a  trial  of  the  witness.  The  facts  thus  de- 
veloped had  no  bearing  on  the  question  of  the  guilt  or  inno- 
cence of  the  accused,  save  as  they  may  have  tended  to  shake 
or  sustain  the  credibility  of  the  witness,  or  to  weaken  or 
strengthen  his  estimate  of  the  character  of  the  accused. 

During  the  cross-examination  of  this  witness  the  prose- 
cuting attorney  propounded  a  question  relating  to  matters 
plainly  irrelevant  and  improper,  the  tendency  of  which 
would  be  to  prejudice  the  minds  of  the  jury  against  the  ac- 
cused. 

Objection  was  promptly  interposed,  and  sustained  by  the 
court.  Thereupon  the  prosecutor,  in  the  presence  and  hear-  * 
ing  of  the  jury,  stated  that  he  expected  to  prove  by  the 
answer  the  facts  detailed  in  the  improper  question.  To  this 
action  of  the  prosecutor  the  appellant  at  the  time  objected 
and  excepted,  and  it  is  assigned  as  a  reason  for  a  new  trial. 

The  same  action  was  taken  by  the  prosecutor  while  cross- 
examining  the  accused,  who  testified  as  a  witness  in  his  own 
behalf. 

The  action  of  the  prosecutor  was  improper,  and  should 
have  met  with  a  prompt  rebuke  from  the  court.  While  the 
course  pursued  by  him  is  not  uncommon,  it  should  never  be 
tolerated.  It  is  an  indirect  method  of  reaching  and  influ- 
encing improperly  the  minds  of  jurors  by  a  suggestion  of 
the  existence  of  facts  prejudicial  to  the  defendant,  which  the 
the  court  has  by  its  ruling  already  adjudged  to  be  incompe- 
tent and  improper.  We  can  not  say,  however,  in  the  case  at 
bar,  that  the  irregularity  was  sufficient  to  justify  a  reversal 
of  the  judgment.  » 

The  court,  at  the  instance  of  the  prosecutor,  gave  to  the 
jury  the  following  instruction  :  "  Under  section  1803,  R. 
S.  1881,  the  State  has  introduced  some  evidence  of  the  de- 
fendant's general  moral  character,  for  the  purpose  of  affecting 
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bis  credibility  as  a  witness.     The  defendant  has  seen  fit  to  be- 
come a  witness  in  his  own  behalf,  and  it  is  proper  for  you  in 
weighing  his  evidence  to  take  into  consideration  such  im- 
peaching testimony  in  determining  whether  or  not  the  de- 
fendant under  all  the  circumstances  of  the  case  can  be  be- 
lieved.    In  determining  the  weight  which  should  be  attached 
to  the  testimony  in  his  own  behalf,  of  a  defendant  in  a  crim- 
inal prosecution,  the  jury  may  take  into  consideration  the 
fact  that  he  is  such  defendant,  and  to  what  extent,  if  any, 
this  fact  should  detract  from  the  credibility  otherwise  due 
his  testimony."     To  the  giving  of  this  instruction  the  ac- 
cused objected  and  excepted.     The  court,  upon  its  own  mo- 
tion, gave  the  folio  wing  additional  instruction  relating  to  the 
same  subject :     "  I  instruct  you  that  you  have  no  right  to 
'  disregard  the  testimony  of  the  defendant,  on  the  ground 
alone  that  he  is  the  defendant,  and  stands  charged  with  the 
commission  of  a  crime.     The  law  presumes  the  defendant  to 
be  innocent  until  he  is  proven  guilty  beyond  a  reasonable 
doubt,  and  the  law  allows  him  to  testify  in  his  own  behalf, 
and  the  jury  should  fairly  and  impartially  consider  his  tes- 
timony, together  with  all  the  other  evidence.     And  if  the 
jury  have  a  reasonable  doubt  that  the  defendant  is  guilty  as 
charged  in  the  affidavit  and  information,  then  you  should 
give  the  defendant  the  benefit  of  the  doubt  and  acquit  him." 

Taking  the  two  instructions  together,  and  considering 
with  them  the  additional  instruction  given  by  the  court,  we 
find  nothing  sufficient  to  justify  a  reversal.  The  instruc- 
tions as  a  whole  are  quite  as  favorable  to  the  accused  as  he 
could  ask. 

We  can  not  reverse  the  judgment  on  the  evidence.  After 
a  careful  examination  of  the  entire  record,  and  giving  due 
weight  to  every  alleged  error,  we  conclude  that  the  judg- 
ment of  the  circuit  court  should  be,  and  it  is  affirmed. 

Filed  Oct  27, 1892. 
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No.  15,888. 

Henshaw  et  al.  v.  The  People's  Mutual  Natural 

Gas  Company. 

Injunction. — Natural  Qae. — Grant  of  Free  Use  of. — Improper  Action  of  Qfi- 
cert  of  Corporation. — Where  the  president  and  secretary  of  a  natural  gas 
company,  with  the  consent  of  one  S.,  who  was  a  director  of  the  com- 
pany, but  against  the  will  and  without  the  consent  of  the  board  of  di- 
rectors, granted  to  D.  the  right  to  take  gas  from  the  well  of  the  com- 
pany free  of  charge,  to  be  used  by  him  in  his  business,  an  injunction 
will  lie  against  said  D.  and  the  officers  of  the  company  who  granted  the 
privilege  to  him  to  prevent  such  use  of  the  gas. 

From  the  Madison  Circuit  Court. 

J.  B.  Orr  and  B.  McMahan,  for  appellants. 
J.  W.  Lovett  vnd  8.  M.  Keltner,  for  appellee. 

Coffey,  J.— The  People's  Mutual  Natural  Gas  Company 
was  incorporated  for  the  purpose  of  supplying  its  stockhold- 
ers and  others  with  natural  gas. 

After  its  incorporation  it  sunk  a  well  upon  a  small  tract 
of  land  owned  by  it,  and  proceeded  to  carry  out  the  objects 
for  which  it  was  incorporated. 

The  affairs  of  the  company  are  managed  by  seven  direc- 
tors. At  the  time  of  the  grievances  set  out  in  the  complaint 
the  appellant  Samuel  Cassel  was  president,  Seth  B.  Hen- 
shaw was  secretary,  and  Perry  Heritage  was  the  treasurer. 
Without  the  consent  or  direction  of  the  directors  the  appel- 
lants, Cassel  and  Henshaw,  as  president  and  secretary,  with 
the  consent  of  the  appellant  Sherman,  who  was  a  director, 
granted  to  John  W.  Davis  the  right  to  take  gas  from  the 
well  of  the  appellees,  free  of  charge,  to  be  used  by  him  in 
burning  brick  at  his  brick-yards.  He  was  about  to  tap  the 
well  for  that  purpose  when  this  action  was  brought  in  the 
Madison  Circuit  Court  for  the  purpose  of  enjoining  him  and 
the  appellants  from  so  doing.  Upon  a  trial  of  the  cause  a 
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perpetual  injunction  was  granted.     Davis  having  died,  his 
administrator  declined  to  join  in  this  appeal. 

The  only  matter  urged  for  a  reversal  of  the  judgment  is 
that  the  evidence  in  the  cause  does  not  sustain  the  finding 
of  the  court. 

We  think  there  can  be  no  doubt  as  to  the  correctness  of 
the  finding  and  decree  of  the  court  as  to  Davis.  He  had  no 
right  to  take  the  gas  of  the  appellant,  which  was  its  prop- 
erty, without  compensation,  against  the  will  and  without  the 
consent  of  the  directors.  The  consent  of  the  appellants 
gave  him  no  such  authority.  In  determining  whether  the 
decree  should  have  been  against  the  appellants  also  it  must 
be  remembered  that  they  and  Davis  were  joint  wrong- 
doers. It  was  proper  practice,  therefore,  we  think,  to  sue 
them  jointly.  It  is  not  true,  as  assumed  by  them,  that  in 
granting  to  Davis  the  privilege  of  taking  the  appellee's  gas 
without  compensation  they  had  done  all  that  they  could  or 
intended  to  do.  They,  as  a  part  of  the  representatives  of 
the  company,  were  still  consenting  to  this  wrongful  appro* 
priation  of  the  property  which  they  held  as  trustees  of  the 
stockholders  of  the  corporation.  For  these  reasons,  among 
others  that  could  be  given,  we  think  it  was  proper  to  render 
a  joint  decree  against  them  and  Davis  to  prevent  the  threat* 
ened  wrong  set  out  in  the  complaint. 

Judgment  affirmed. 

Filed  Not.  2, 1892. 


No.  15,968. 

Irey  et  al.  v.  Markey  et  al. 

Statute  of  Limitations.— Possession  under  Void  Deed.— Color  o/  TStk.— 
Coverture. — Possession  under  a  void  deed  is  sufficient  to  jrive  color  of 
title,  as  against  the  grantors,  and  to  set  in  motion  the  statute  of  lim- 
itations, and  the  coverture  oi  the  appellant^  who  was  the  grantor,  does 
not  affect  the  question. 
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Same. — Quitting  Title. — An  action  to  quiet  title  to  land  is  governed  by  sec- 
tion 294,  B.  S.  1881,  and  must  be  brought  within  fifteen  yean. 

From  the  Huntington  Circuit  Court. 

A.  Taylor,  for  appellants. 

J.  B.  Kenner  and  U.  8.  Lish,  for  appellees. 

McBbide,  C.  J. — Suit  to  quiet  title  to  laud  and  for  par- 
tition. Two  answers  remaining  in  the  record  as  it  comes  to 
us  are  :  That  the  plaintiffs'  cause  of  action  did  not  accrue 
within  fifteen  years  prior  to  the  commencement  of  the  suit, 
and  that  the  cause  of  action  did  not  accrue  within  twenty 
years  prior  thereto.  The  appellants  were  plaintiffs  below, 
and  by  way  of  reply  pleaded  substantially  the  following  facts : 
That  on  the  2d  day  of  September,  1861,  one  Amos  Parrett 
died  intestate,  owning  the  land  in  controversy.  He  left  sur- 
viving him  the  appellant,  who  was  his  widow,  and  several 
children,  who  still  survive.  Administration  was  had  of  his 
estate,  and  the  undivided  two-thirds  of  the  land  was  sold  by 
order  of  court  to  pay  debts  of  the  estate,  the  deed  being  de- 
livered to  the  purchaser  October  1st,  1864.  Prior  to  the  sale 
the  widow  was  married  to  her  co-appellant,  Jonah  Irey,  and 
has  ever  since  been  and  still  is  his  wife.  After  such  marriage 
she,  with  her  said  husband,  assumed  to  sell  the  undivided 
one-third  of  the  land  which  descended  to  her  as  such  widow, 
and  on  the  14th  day  of  October,  1864,  they  together  executed 
a  deed  therefor  to  one  Aaron  McKinney,  who  was  also  the 
purchaser  of  the  undivided  two-thirds  at  the  administrator's 
sale.  McKinney  entered  into  possession  of  the  land  under 
the  two  deeds.  The  appellee  is  the  grantee  of  McKinney, 
and  is  in  possession.  The  possession  of  McKinney  and  of 
the  appellee  has  been  continuous  since  October  14th,  1864, 
the  date  of  the  appellants'  deed  for  the  undivided  one-third 
of  the  land. 

The  appellants  contend,  as  we  understand  them,  that  the 
deed  for  the  undivided  one-third,  being  executed  in  violation 
of  the  statute,  was  void,  and  that  no  rights  could  be  acquired 
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under  it;  that  the  appellant  Mary  is,  notwithstanding  its 
execution,  still  owner  of  the  undivided  one-third,  and  ten- 
ant in  common  with  the  appellee ;  that  the  possession  has 
been  merely  the  possession  of  a  co-tenant,  and  not  adverse. 

Assuming  that  the  deed  was  void,  possession  having  been 
taken  under  it,  it  was  sufficient  to  give  color  of  title  as  against 
the  grantors,  and  to  set  in  motion  the  statute  of  limitations. 

The  coverture  of  the  appellant  does  not  affect  the  question, 
as  she  has  at  all  times,  since  the  execution  of  the  deed,  been 
empowered  by  statute  to  sue  in  her  own  name,  and  alone,  in 
all  cases  where  the  action  concerned  her  separate  property.  2 
O.  &  H.  41  (R.  S.  1881,  section  254)  ;  and,  since  the  revision 
of  the  statutes  in  1881,  coverture  has  not  been  a  "  legal  dis- 
ability." 

An  action  to  quiet  the  title  to  land  is  governed  by  the 
provisions  of  section  294,  R.  S.  1881,  and  must  be  brought 
within  fifteen  years.  Caress  v.  Foster,  62  Ind.  145 ;  Det~ 
wiler  v.  Schultheis,  122  Ind.  155. 

The  reply  failed  to  show  any  fact  sufficient  to  avoid  the  an- 
swer. Of  course,  if  it  was  not  sufficient  to  avoid  the  answer 
of  the  fifteen  years'  statute,  it  was  for  the  same  reasons  had 
as  to  that* pleading  the  twenty  years'  statute. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Nov.  4, 1892. 


No.  15,899. 

Winstandley  v.  Stipp,  Guardian. 

Fraudulent  Conveyance. — Pleading.  —  Necessary  Averment.— A  croav 
complaint  based  upon  the  theory  that  a  conveyance  is  fraudulent,  ia 
bad  if  it  does  not  aver  that,  at  the  time  it  was  executed,  the  grantor 
had  no  other  property  subject  to  execution. 

ADVSB8S  Posbbbiov.— Q0E«r.—  Writ  cf  AttachmmL—Convepmo*  by  tiraafar 
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Out  of  Possession. — The  possession  oi  an  officer  of  the  law  under  a  writ 
of  attachment  is  not  adverse  possession  in  the  true  sense  of  the  term  so 
as  to  avoid  a  conveyance  made  by  a  grantor  out  of  possession. 

From  the  Lawrence  Circuit  Court. 
J*.  H.  WiUard,  for  appellant. 

Elliott,  J. — The  appellee  brought  this  suit  to  secure  the 
partition  of  lands,  acting  upon  the  theory  that  they  were 
owned  by  his  wards  and  the  defendants,  Rachel  Adams  and 
Robert  N.  Palmers,  as  tenants  in  common.  The  contro- 
versy in  the  case  is  between  Winstandley,  Robert  N.  Palmer, 
George  W.  Adams  and  Nauuie  S.  Adams.  The  argument  of 
counsel  is  addressed  to  the  rulings  on  the  demurrers  directed 
to  the  cross-complaint  of  Winstandley,  so  that  we  are  not 
required  to  notice  the  specifications  in  the  assignment  of 
errors  based  upon  other  rulings. 

It  is  alleged  m  the  first  and  second  paragraphs  of  Win- 
standley's  cross-complaint  that  he  brought  an  action  in  the 
Lawrence  Circuit  Court  against  George  W.  Adams,  who  was 
at  the  time  the  owner  of  an  undivided  one-third  of  the  land; 
that  an  attachment  was  duly  issued  and  levied  upon  the  in- 
terest of  Adams;  that  prior  to  the  rendition  of  the  judgment 
in  the  action  Adams  fraudulently  conveyed  the  property  to 
Robert  N.  Palmer,  and  that  at  the  time  the  conveyance  was 
executed  the  land  was  in  the  possession  of  the  sheriff  under 
the  writ  of  attachment. 

The  cross-complaint  can  not  be  sustained  upon  the  theory 
that  the  conveyance  was  fraudulent.  This  is  so  for  the  rea- 
son, among  others,  that  it  does  not  aver  that  at  the  time  it 
was  executed  the  grantor  had  no  other  property  subject  to 
execution.  It  is  established  law  that  a  party  who  assails  a 
conveyance  as  fraudulent  must  aver  that  the  grantor  had  no 
other  property  subject  to  execution  at  the  time  the  execution 
was  issued  as  well  as  at  the  time  the  conveyance  was 
executed.     Sell  v.  Bailey,   119  Ind.    51,  and   cases   cited; 
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HarUepp  v.  Whiteley,  129  Iud.  576  ;  Shew  v.  Hews,  126  Iuci. 
474. 

We  are  not  required  to  decide  whether  the  pleading  can 
be  sustained  upon  the  ground  that  Winstandley  had  such  an 
interest  by  virtue  of  his  attachment  as  would  defeat  the  ap- 
pellee, for  no  such  claim  is  made.  The  only  grounds  upon 
which  the  appellant  seeks  to  sustain  the  cross-complaint  are 
that  the  conveyance  was  fraudulent,  and  that  the  conveyance 
is  void  because  made  by  a  grantor  out  of  possession.  One  of 
these  grounds  we  have  already  considered  and  disposed  of, 
and  the  other  we  now  dispose  of  by  adjudging  that  the 
rule,  conceding  it  to  be  the  same  as  at  common  law,  does  not 
apply  to  a  case  where  possession  is  held  by  an  officer  under 
a  statutory  writ  of  attachment  issued  at  the  suit  of  a  creditor 
to  enforce  a  debt  due  from  the  grantor.  The  possession  of 
an  officer  of  the  law  under  such  a  writ  is  not  adverse  in  the 
true  sense  of  the  term.  We  have  not  consfdered  the  effect 
of  the  statute,  although  it  properly  exerts  an  important  in- 
fluence upon  the  question.    Section  1073,  R.  S.  1881. 

Judgment  affirmed. 

Filed  Nov.  6, 1892. 


132    &5<)  No.  15,984. 
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Blackwell  et  al.  v.  Pendebgast. 

Pleading. — Action  on  Written  Instrument. — Failure  to  FUe  Exhibit.— D* 
mttrro*.— The  statute  which  requires  a  copy  of  the  original  of  an  instru- 
ment of  writing  upon  which  a  pleading  is  founded  to  be  filed  with  the 
pleading,  is  imperative;  and  where  the  pleading  avers  that  a  copy  is 
filed,  but  no  copy  is  found  in  the  record,  the  pleading  is  bad  on  de- 
murrer. 

From  the  Porter  Circuit  Court. 

W.  E.  Pinney,  for  appellants. 

P.  Orumpacker  and  S.  C.  Speneer,  for  appellee. 
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Miller,  J. — This  action  was  instituted  by  the  appellee 
against  the  appellants  upon  a  promissory  note  and  for  the 
foreclosure  of  a  mortgage.  The  complaint  avers  that  copies 
of  the  note  and  mortgage  are  made  parts  of  the  complaint, 
but  no  copy  of  either  instrument  appears  in  the  record. 

The  defendants  demurred  to  the  complaint,  the  demurrer 
was  overruled  and  excepted  to,  and  this  ruling  is  properly 
assigned  as  error  in  this  court. 

The  statute,  section  362,  R.  S.  1881,  which  requires  a 
copy,  or  the  original,  of  an  instrument  of  writing  upon  which 
a  pleading  is  founded  to  be  filed  with  the  pleading  is  impera- 
tive, and  where  a  pleading  avers  that  a  copy  is  filed  but  no 
copy  is  found  in  the  record,  the  pleading  will  not  be  good  as 
against  a  demurrer.  Old  v.  Mohler,  122  Ind.  594;  Overly 
v.  Tipton,  68  Ind.  410 ;  Brovm  v.  State,  ex  rd.,  44  Ind.  222 ; 
Ashley  v.  Foreman,  85  Ind.  55 ;  Douglass  v.  Keehn,  71  Ind. 
97;  Montgomery  v.  Gorrell,  51  Ind.  309;  Seatoright  v.  Coff- 
man,  24  Ind.  414. 

The  court  erred  in  overruling  the  demurrer  to  the  com- 
plaint. 

Judgment  reversed. 

Filed  Not.  4, 1892. 


No.  15,962. 

Geddes  et  al.  t>.  Blackmore. 

Promissory  Note. — Signing  of  in  Blank. — Negotiation  of,  Contrary  to  Instruc- 
turns. — Payor  Bound  Thereby. — Where  a  person  signs  his  name  to  a  blank 
note  and  intrusts  it  to  another,  he  thereby  gives  such  person  authority 
to  fill  it  up  in  any  manner  he  pleases,  not  inconsistent  with  the  char- 
acter of  such  blank  paper,  and  a  party  taking  it  will  be  protected,  even 
if  the  express  instructions  of  the  payor  were  disobeyed,  and  the  note 
used  for  another  purpose  than  that  for  which  it  was  intended.  The 
fact  that  the  party  intrusted  with  the  blank  note  also  signed  it  as 
maker  before  negotiating  it,  will  not  relieve  the  party  who  originally 
signed  the  blank  note. 
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&AM*.— Notice  of  Violation  of  Instructions.—  What  is  not— The  fact  that  the 
payee  of  the  note  knew  on  the  day  he  advanced  the  money  thereon  that 
the  party  who  signed  it  in  blank  was  an  town,  and  he  did  not  aay  any- 
thing to  him  about  the  loan,  would  not  convey  notice  to  the  payee  of 
the  unauthorized  use  of  the  paper. 

Samb.—  Finding  of  Jury. — Conclusion  from  Other  Fads  Found— Where  the 
jury  found  all  the  facta  relating  to  the  signing  of  the  note,  filling  in  of 
blanks,  instructions,  etc.,  and  at  the  close  of  the  verdict  found  that  the 
defendant  did  not  execute  the  note,  the  latter  finding  being  a  mere 
conclusion  drawn  from  the  other  facts  found,  will  be  disregarded. 

From  the  Greene  Circuit  Court. 

W.  W.  MoffeU  and  C.  E.  Green,  for  appellants. 

Olds,  J. — The  appellee,  Charles  Blackmore,  brought  this 
action  against  the  appellant,  Daniel  T.  Geddes,  and  William 
Winder,  on  a  promissory  note,  dated  August  15th,  1884,  due 
in  one  day  after  date,  payable  to  said  Charles  Blackmore,  for 
$1,000,  with  eight  per  cent,  interest,  and  signed  by  said 
Daniel  T.  Geddes  and  William  Winder.  Geddes  was  de- 
faulted, and  Winder  answered  in  three  paragraphs :  1st.  A 
general  denial.  3d.  A  general  plea  of  nan  eat  factum,  and, 
3d.   Setting  up  an  alteration  of  the  note. 

There  was  a  trial  by  jury  and  a  special  verdict  returned. 
The  facts  found  by  the  jury  in  their  special  verdict  show 
that  the  appellant  William  Winder  signed  a  printed  blank 
form  of  promissory  note.  The  date  of  the  note,  date  of 
maturity,  amount  and  name  of  payee  all  being  blank,  and 
intrusted  it  to  Geddes,  with  verbal  instructions  to  purchase 
hogs  for  a  firm  composed  of  said  William  Winder  and  As- 
bury  Winder,  and  to  fill  the  blanks  in  the  note  and  deliver 
the  same  to  the  person  from  whom  he  purchased  hogs,  fill- 
ing the  dates.  The  amount  and  name  of  the  payee  were  to 
be  filled  by  inserting  the  amount  to  be  paid  for  the  hogs, 
and  the  name  of  the  person  from  whom  the  hogs  were 
purchased.  Geddes  violated  his  instructions  and  used  the 
note  to  borrow  $1,000  of  appellee,  Blackmore,  filling  the 
blank  amount  at  $1,000  and  the  name  of  Blackmore  as 
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payee.  He  filled  the  other  blanks,  and  signed  the  note  him- 
self as  one  of  the  payors,  delivered  the  same  to  Blackmore, 
and  received  from  him  $1,000.  Geddes  purchased  no  hogs 
of  Blackmore,  and  did  not  use  any  of  the  money  for  the 
purchase  of  any  hogs  for  said  William  Winder  or  the  firm  of - 
Winder  &  Winder,  and  neither  Winder  &  Winder  nor 
William  Winder  received  any  of  the  money ;  that  the  use 
made  of  the  note  was  unauthorized  by  Winder  and  was 
without  his  knowledge  and  contrary  to  his  instructions. 
Both  the  appellee  and  the  appellant  Winder  moved  for 
judgment  on  the  special  verdict,  and  the  court  overruled  the 
motion  of  Winder  and  sustained  the  motion  of  the  appellee, 
Blackmore,  and  rendered  jqdgment  in  his  favor  for  the 
amount  found  due  on  the  note. 

These  rulings  of  the  court  on  the  motions  for  judgment 
are  assigned  as  errors. 

The  facts  found  show  that  Geddes  violated  the  confidence  re- 
posed in  him  by  appellant  Winder.  He  disobeyed  his  instruc- 
tions, and  used  the  note  for  another  purpose  than  that  for 
which  it  was  intended,  but  notwithstanding  such  violation  of 
confidence  the  appellant  is  liable  on  the  note. 

In  Roberta  v.  Adams,  8  Porter,  297  (33  Am.  Dec.  291),  the 
court  says :  "  No  rule  can  be  better  settled,  than  the  one 
which  determines  that  he  who  signs  his  name  to  a  blank  piece 
of  paper,  with  intent  to  be  filled  up  as  a  note  or  endorse- 
ment, will  be  liable,  although  the  person  intrusted  therewith 
shall  violate  the  confidence  reposed  in  him,  by  filling  it  up 
with  another  sum,  or  using  it  for  another  purpose  than  the 
one  intended,"  and  many  authorities  are  cited  in  support  of 
this  doctrine.  The  same  rule  is  adhered  to  by  this  court.  In 
Wilson  v.  Kinsey,  49  Ind.  35,  it  was  held  that  where  a  party 
signed  a  promissory  note  in  blank,  and  intrusted  it  to  an- 
other to  discount  the  note  at  bank,  a  blank  being  left  for  the 
name  of  the  payee,  and  the  note' was  negotiated  to  a  third 
party,  and  his  name  inserted  as  payee,  the  person  so  sign- 
ing the  note  was  liable.    In  that  case  Kinsey  signed  the  note 
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and  intrusted  it  to  one  Butler  to  negotiate,  and  the  court 
says  :  "  We  do  not  doubt,  in  view  of  the  evidence,  that  when 
the  note  was  signed  Butler  intended  to  negotiate  it  at  the 
bank,  but  we  find  no  evidence  of  any  agreement  between  him 
-and  Kinsey  that  he  should  not  negotiate  it  elsewhere.  Had 
Kinsev  insisted  upon  any  such  thing,  it  seems  probable  that 
when  the  subject  of  restricting  the  authority  of  Butler  was 
under  consideration,  he  would  have  insisted  upon  having  the 
blank  for  the  name  of  the  payee  filled,  as  well  as  the  ones 
which  he  insisted  on  having  filled,  before  he  parted  with  the 
paper.  This  he  did  not  do,  but  permitted  the  paper  to  go 
out  into  the  market  as  it  was.  In  that  condition,  it  fell  into 
the  hands  of  Wilson,  who  paid  value  for  it,  and  who,  as  we 
think,  is  not  charged  with  notice  of  anything  which  can  af- 
fect his  right  to  recover  upon  the  note."  Cornell  v.  Nebeker, 
58  Ind.  425,  supports  the  same  doctrine. 

In  this  case  Geddes  was  not  restricted  to  fill  in  the  name 
of  any  particular  person  as  payee  or  to  any  amount.  It  is 
true  he  was  intrusted  with  the  note  for  the  purpose  of  filling 
in  the  blanks,  and  to  negotiate  it  in  payment  of  hogs  to  be 
purchased  by  him  for  the  firm  of  Winder  &  Winder;  but  he 
was  intrusted  with  the  blank  with  authority  to  fill  the  blanks 
and  negotiate  it  for  a  particular  purpose,  and  he  violated  the 
confidence  reposed  in  him,  and  negotiated  it  for  another  pur- 
pose. Winder,  by  the  signing  of  the  note  in  blank,  and  en- 
trusting it  to  Geddes  to  fill  the  blanks  and  negotiate  it,  placed 
it  in  the  power  of  Geddes  to  accomplish  just  what  he  did  ac- 
complish, viz.,  fill  the  blanks  and  negotiate  it  to  Blackmore, 
and  secure  a  loan  of  one  thousand  dollars,  and  the  rule  seems 
to  be  well  settled  that  where  a  person  signs  his  name  to  a 
blank  note,  and  entrusts  it  to  another,  he  thereby  gives  such 
person  authority  to  fill  it  up  in  any  manner  he  pleases,  not 
inconsistent  with  the  character  of  such  blank  paper,  and  a 
party  taking  it  will  be  protected.  See  Davis  v.  Lee%  59  Am. 
Dec.  267 ;  Abbott  v.  Rose,  62  Me.  194  (16  Am.  Rep.  427). 

Nor  do  we  think  Winder  was  relieved  from  liability  by 
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reason  of  the  fact  that  Geddes  signed  his  own  name  to  the 
note  as  one  of  the  payors  or  makers.  Winder,  by  intrusting 
the  note  to  Geddes,  authorized  him  to  fill  the  note  out  in 
any  manner  he  pleased,  not  inconsistent  ^ith  the  character 
of  such  blank.  The  filing  of  it  as  he  did  and  signing  his 
own  name  with  that  of  Winder  as  payee  was  perfectly  con- 
sistent with  the  character  of  the  blank  so  signed  by  Winder. 
It  enabled  Geddes  to  do  just  what  the  facts  found  show  that 
he  did  do.  He  first  met  Blackmore  on  the  street,  and  in- 
formed him  that  he  would  probably  want  to  make  the  loan 
of  him  on  a  note  signed  by  Winder,  then  filled  the  blanks 
and  signed  it  himself,  and  negotiated  it  and  obtained  the 
money  upon  it.  The  fact  is  found  that  on  the  same  day 
Winder  was  also  in  town  and  that  Blackmore  knew  it  and 
made  no  mention  of  the  fact  in  regard  to  the  loan  to  Win- 
der, but  this  fact  carries  no  notice  to  Blackmore  of  the  un- 
authorized use  of  the  paper,  but  rather  conveys  to  him 
knowledge  that.  Winder  was  within  reach  so  that  Geddes 
could  and  had  procured  his  signature  for  the  purpose  of  the 
loan. 

There  is  a  general  finding  at  the  close  of  the  verdict  that 
Winder  did  not  execute  the  note,  but  in  view  of  the  form 
of  the  verdict  this  must  be  treated  as  a  mere  conclusion 
drawn  from  the  other  facts  found,  as  all  the  facts  relating  to 
the  signing,  delivery,  filling  blanks,  and  knowledge  and  in- 
structions are  fully  set  out  and  found  by  the  jury,  and  it  is 
clearly  apparent  that  the  latter  statement  is  intended  as  a 
conclusion  drawn  from  the  facts  previously  stated  and  found 
by  the  jury. 

We  think  there  was  no  error  in  the  rulings  of  the  court  on 
the*  motions  for  judgment. 

Judgment  affirmed,  with  costs. 

Filed  Nov.  15, 1892. 
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Shewalteb  v.  Bergman. 

Bill  of  Exckptiohb.—  When  Not  Properly  Fart  of  Record.— Where  a  bill 
of  exceptions  was  filed  relating  to  the  rulings  of  the  court  on  the  ad- 
mission and  exclusion  of  evidence,  but  which  did  not  purport  to  in- 
clude all  the  evidence  given  on  the  trial,  and  ten  days  later,  after  the 
motion  fer  a  new  trial  was  overruled,  the  defendant  was  granted  sixty 
days  within  which  to  file  his  bill  of  exceptions,  and  several  months 
afterwards  an  entry  recited  that  the  reporter's  long-hand  manuscript 
of  the  evidence  was  filed  on  that  date  and  incorporated  in  the  bill  of 
exceptions  as  a  part  of  the  transcript,  and  what  purported  to  be  a  bill 
of  exceptions  containing  the  evidence,  was  attached  to  the  transcript, 
which  bore  the  file-mark  of  the  clerk,  but  was  without  his  authentica- 
tion, the  evidence  is  not  a  part  of  the  record  of  the  cause,  and  questions 
upon  the  admissibility  of  evidence  and  the  correctness  of  the  instruc- 
tions given  and  refused,  are  not  available  on  appeal.  It  does  not  ap- 
pear that  the  bill  of  exceptions  was  ever  filed  as  a  part  of  the  cause  as 
required  by  section  629,  R.  S.  1881. 

From  the  Jay  Circuit  Court. 

C.  Oorwin,  J.  M.  Smith,  T.  Bosworih,  F.  Snyder,  H.  C.  Fax 
and  /.  F.  Rabbins,  for  appellant. 

W.  A.  Thompson,  A.  0.  Marsh,  J.  W.  Thompson,  W.  Hm 
Williamson,  J.  Bailey  and  C.  E.  Walters,  for  appellee. 

Miller,  J. — The  only  one  of  the  several  errors  assigned 
which  is  presented  for  our  consideration  relates  to  the  action 
of  the  court  in  overruling  the  appellant's  motion  for  a  new 
trial. 

The  appellee  makes  the  point,  and  renders  it  necessary  for 
us  to  determine,  whether  the  evidence  given  on  the  trial  of 
the  cause  is  in  the  record. 

We  are  informed  by  the  transcript  that,  on  the  17th  day 
of  February,  1888,  at  the  close  of  the  trial,  the  defendant, 
who  is  the  appellant  here,  tendered  to  the  court  his  bill  of 
exceptions  No.  1,  and  the  same  was  signed,  sealed  and  made 
part  of  the  record  on  that  day. 

This  bill  of  exceptions  relates  to  the  rulings  of  the  court 
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on  the  admission  and  exclusion  of  evidence,  and  does  not 
purport  to  include  all  the  evidence  given  on  the  trial.  On 
the  27th  day  of  the  same  month,  and  after  the  motion  for  a 
new  trial  had  been  overruled,  an  entry  appears  to  have  been 
made  in  the  order  book  granting  the  defendant  sixty  days 
within  which  to  file  his  bill  of  exceptions.  Immediately 
following  this  entry,  as  shown  by  the  transcript,  follows  the 
certificate  of  the  clerk,  which  contains  the  only  authentica- 
tion to  the  correctness  of.  the  transcript,  in  these  words : 

"  State  of  Indiana,  Jay  county,  ss. :  I,  William  S.  Flem- 
ing, clerk  of  the  Jay  Circuit  Court,  in  said  State,  do  hereby 
certify  the  above  and  foregoing  transcript  contains  true  and 
complete  copies  of  all  the  papers  and  entries  in  said  cause.  I 
further  certify  that,  on  the  2d  day  of  August,  1888,  the  of- 
ficial reporter  who  took  down  the  evidence  in  said  cause,  filed 
in  my  office  his  long-hand  manuscript  thereof,  which  is  the 
same  manuscript  of  the  evidence  incorporated  in  the  bill  of 
exceptions  made  part  of  the  foregoing  transcript. 

"  In  witness  whereof  I  hereunto  set  my  hand  and  affix  the 
seal  of  said  court,  at  the  city  of  Portland,  this  2d  day  of 
August,  1888.  W.  S.  Fleming,  clerk  of  the  •  Jay  Circuit 
Court." 

This  is  followed  by  the  assignment  of  errors,  signed  by 
the  attorneys  of  the  appellant. 

We  then  find  attached  to  the  transcript  what  purports  to 
be  a  bill  of  exceptions  containing  the  evidence,  and  bearing 
the  file-mark  of  the  clerk  of  the  Jav  Circuit  Court.  There 
is  no  authentication  of  this  annex  to  the  transcript  whatever. 

Another  and  equally  fatal  objection  is  that  except  for  the 
file-marks  above  referred  to,  it  does  not  appear  that  the  bill 
of  exceptions  was  ever  filed  as  a  part  of  the  cause,  as  required 
by  section  629,  R.  S.  1881.  Shulse  v.  McWilliams,  104Ind. 
512;  Stewart  v.  State,  113  Ind.  505;  Loy  v.  Loy,  90  Ind. 
404;  Hessian  v.  State,  116  Ind.  58. 

We  conclude  that  the  objection  made  by  the  appellee  is 
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well  taken,  and  that,  consequently,  the  evidence  is  not  a  part 
of  the  record  of  this  cause. 

Without  the  evidence,  the  question  upon  the  admissibility 
of  evidence  and  correctness  of  the  instructions  given  and  re- 
fused are  not  before  us  in  such  form  as  to  be  available  to  the 
appellant.     Stevens  v.  Stevens,  127  Ind.  568. 

Judgment  affirmed. 

Filed  April  2, 1891 ;  petition  for  a  rehearing  overruled  Jan.  30, 1892. 
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No.  15,915. 

The  City  of  Fort  Wayne  v.  The  Lake  Shore  and 
Michigan  Southern  Railway  Company. 

M UHidFAL  Corporations.— Right  to  Alienate  Property. — Limitation  of. — A 
municipal  corporation  possesses  the  implied  right  to  alienate  its  prop- 
erty, real  or  personal,  of  a  private  nature,  unless  restrained  by  charter 
or  statute,  but  it  can  not  dispose  of  property  of  a  public  nature  in  vio- 
lation of  the  trust  upon  which  it  is  held.  There  is  a  distinction  be- 
tween property  purchased  for  a  public  use,  and  not  yet  dedicated,  and 
property  purchased  for  that  purpose  and  actually  dedicated  to  that  use. 
A  deed  which  vests  title  to  property  in  a  municipal  corporation  may 
be  of  such  a  character  as  to  dedicate  the  property  to  a  public  use,  and 
where  a  deed  vests  the  title  to  property  in  fee  simple  in  the  municipal 
corporation  without  limitation  or  restriction  as  to  its  alienation,  the 
corporation  has  the  right,  any  time  before  it  is  dedicated  to  a  public 
use,  to  dispose  of  the  property. 

Same. — Deed  by  to  a  Railroad  Company. — .Reservation  in. — Where  a  city,  in 
making  a  deed  to  a  railroad  company,  reserved  the  right  to  cross  the 
tracks  of  the  company  with  its  streets  and  alleys  when  the  city  should 
make  an  addition  of  certain  land,  such  reservation  will  not  operate  in 
favor  of  the  corporation  until  it  has  made  such  addition.  A  reserva- 
tion in  a  deed  can  not  be  extended  beyond  its  terms. 

Railroad. — Right  of  Way. — Crossings. — Taking  Longitudinally  for  a  High- 
way.— Railroad  companies  acquire  the  right  to  construct  their  tracks 
subject  to  the  dominant  right  of  the  State  to  cross  such  tracks  when 
the  public  necessity  demands  that  new  roads  and  streets  shall  be 
opened,  but  the  right  to  take  longitudinally  is  quite  a  different  thing 


MAY  TERM,  1892.  55& 


The  City  of  Fort  Wayne  v.  The  Lake  Shore  and  Michigan,  etc.,  R'y  Co. 


from  the  right  to  cross,  and  is  governed  by  different  roles.  A  munici- 
pal corporation,  in  the  absence  of  legislation  expressly  or  by  necessary 
implication  authorizing  it,  can  not  take  a  part  of  the  right  of  way  of  a 
railroad  company  by  constructing  a  public  highway  longitudinally  to 
the  right  of  way. 

&AML— Right  of  Highway  to  Crow. — Limitation  of. — The  rule  that  allows 
the  construction  of  streets  and  other  public  highways  across  railroad 
tracks  has  its  limitations.  They  can  not  be  so  constructed  when  by  so 
doing  the  railroad  company  would  be  unable  to  use  its  track  at  the 
point  of  crossing  for  the  pnrpose  for  whicji  it  was  constructed. 

Land. — Appropriation  to  Public  Use. — Diversion  to  Other  Use. — Where,  pur- 
suant to  -legislation,  land  is  appropriated  to  an  important  public  use* 
it  can  not  afterwards  be  taken  for  a  use  wholly  inconsistent  and  differ- 
ent from  the  first  unless  such,  by  express  words,  or  by  necessary  impli- 
cation, appears  to  be  the  intent  of  the  Legislature. 

From  the  Allen  Superior  Court. 

H.  Golerick,  for  appellant. 

G.  G.  Green,  O.  G.  Getzendanner  and  J.  H.  Baker,  for 
appellee. 

Coffey,  J. — This  was  an  action  brought  by  the  appellee 
against  the  appellant,  the  city  of  Fort  Wayne,  to  enjoin  the 
latter  from  opening  a  street  across  the  yard  and  tracks  of  the 
appellee  situated  within  the  limits  of  the  city.  The  material 
facts  in  the  case,  as  they  appear  in  the  special  findings  of  the 
court,  are,  that  in  the  year  1866,  the  city  of  Fort  Wayne  ac- 
quired a  tract  of  land  in  fee  simple,  by  purchase  and  deed, 
contiguous  to  the  city  for  the  purpose  of  a  public  park.(  Tiie 
deed  to  the  city  contained  no  limitation  nor  conditions  as  to 
the  purpose  for  which  the  land  was  purchased  or  was  to  be 
used,  nor  did  it  contain  any  restrictions  as  to  the  power  of 
the  city  to  convey  the  same.  On  the  23d  day  of  March, 
1869,  and  before  any  steps  had  been  taken  to  convert  the 
ground  into  a  public  park,  the  common  council  of  the  city 
adopted  a  resolution  by  the  terms  of  which  it  granted  to  the 
Fort  Wayne,  Jackson  and  Saginaw  Railroad  Company  twenty 
acres  of  the  land  off  of  the  west  side  of  the  tract,  upon  the 
condition  that  the  railroad  company  should  run  its  line 
through  the  tract  so  granted,  and  locate  its  depots  for  local 
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purposes  thereon,  and  also  locate  any  shops  it  might  find 
necessary  to  build  at  Fort  Wayne  upon  the  same  tract ;  and 
upon  the  further  condition  that  the  property  and  the  north 
side  addition  to  Fort  Wayne  should  become  annexed  to  and 
become  a  part  of  the  city  of  Fort  Wayne.  The  resolution 
further  provided  that  when  the  railroad  company  had  com- 
plied with  the  conditions  of  the  grant  the  mayor  of  the  city 
should  execute  to  it  a  deed  of  conveyance  for  the  land  do- 
nated. The  city  also  reserved  the  right  to  cross  the  tracks 
of  the  appellant  whenever  it  should  determine  to  lay  off  an 
addition  composed  of  the  remainder  of  the  tract. 

The  donation  of  this  land  was  made  for  the  purpose  of 
inducing  the  railroad  company  to  make  the  city  of  Fort 
Wayne  its  southern  terminus,  and  to  induce  it  to  locate  its 
depots  for  local  purposes  and  its  shops  thereon.  Prior  to 
February,  1871,  the  railcoad  company  accepted  the  donation 
on  the  terms  and  conditions  expressed  in  its  resolution,  took 
possession  of  the  land  and  constructed  its  road-bed  through 
the  same,  put  in  side  tracks  and  switches,  and  erected  a  depot 
building  thereon  on  the  faith  of  the  resolution,  and  located  its 
yards  on  the  ground  for  making  up  its  trains,  storing  cars 
and  conducting  its  business  as  a  passenger  and  freight  rail- 
road, and  prior  to  the  12th  day  of  March,  1872,  had  ex- 
pended in  so  doing  several  thousand  dollars.  On  the  12th 
day  of  March,  1872,  the  common  council  of  the  city  passed 
a  resolution  directing  the  mayor  of  the  city  to  execute  to  the 
railroad  company  a  deed  for  the  land,  which  he  accordingly 
did  on  the  26th  day  of  the  same  month. 

At  the  time  the  first  resolution  above  referred  to  was 
adopted,  one  Edgerton  was  a  member  of  the  common  coun- 
cil of  the  city  of  Fort  wayne,  and  he  was  at  the  same  time 
vice-president  of  the  railroad  company. 

The  common  council  consisted  of  sixteen  members,  nine 
of  whom  voted  for  the  resolution  and  seven  against  it,  Edg- 
erton voting  for  the  resolution ;  but  when  the  last  resolu- 
tion, directing  the  mayor  to  execute  the  conveyance  was 
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passed,  Edgerton  was  not  a  member  of  the  common  council. 
On  the  8th  day  of  April,  1873,  the  common  council  of  the 
city  of  Fort  Wayne  passed  a  resolution  attempting  to  rescind 
both  the  resolutions  above  mentioned  upon  the  alleged 
ground  that  the  city  had  no  power  to  bargain  away  the  land 
therein  described,  and  upon  the  alleged. ground  that  the  rail- 
road company  had  not  complied  with  the  conditions  of  the 
grant.  The  resolution  also  required  the  city  attorney  to 
take  such  steps  as  might  seem  to  him  necessary  to  avoid  the 
deed  executed  by  the  mayor  of  the  city,  but  so  far  as  appears 
no  action  was  taken  by' him.  On  the  31st  day  of  December, 
1879,  the  Fort  Wayne  and  Jackson  Railroad  Company  suc- 
ceeded to  all  the  rights  of  the  Fort  Wayne,  Jackson  and 
Saginaw  Railroad  Company,  and  on  the  24th  day  of  August, 
1882,  the  Fort  Wayne  and  Jackson  Railroad  Company 
leased  all  its  property  to  the  appellee  for  the  period  of  one 
hundred  years. 

By  a  proceeding  instituted  for  that  purpose,  regular  on  its 
face,  the  city  of  Fort  Wayne,  by  its  common  council,  has 
ordered  an  extension  of  Fourth  street  in  said  city,  so  as  to 
cross  the  yard  and  tracks  of  the  appellants  about  two  hun- 
dred and  fifty  feet  from  the  south  end  of  the  yard.  In  this 
proceeding  the  property  was  treated  as  belonging  to  the  city 
of  Fort  Wayne,  and  for  this  reason  neither  the  appellee  nor 
the  railroad  companies  from  which  it  derives  its  title  were 
made  parties  to  the  proceeding  or  given  any  notice  thereof 
in  any  manner  whatever.  At  the  point  where  Fourth  street, 
if  extended,  will  cross  the  appellee's  yard  it  has  six  tracks 
used  for  storing  cars,  weighing  cars,  making  up  trains,  etc., 
and  by  opening  Fourth  street  as  proposed  it  will  prevent 
the  weighing  of  cars,  and  will  render  the  south  end  of  the 
yard  useless  for  the  purposes  for  which  it  was  constructed. 
On  an  average  one  hundred  and  forty  cars  are  handled  each 
day  on  these  tracks,  one-half  of  which  belongs  to  the  Fort 
Wayne,  Cincinnati  and  Louisville  Railroad  Company,  which 
Vol.  132.— 36 
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uses  this  yard  as  its  northern  terminus.  This  latter  railroad 
company  has  built  round-houses  and  repair  shops  on  the 
land  donated  as  above  by  and  with  consent  and  aid  of  the 
city  of  Fort  Wayne,  and  it  has  a  contract  with  the  appellee 
by  the  terms  of  which  it  uses  the  tracks  and  depot  of  the 
latter  in  the  transaction  of  its  business  at  Fort  Wayne  as  its 
southern  terminus,  and  without  the  use  of  this  yard  it  can 
not  transact  its  business.  The  extension  of  Fourth  street 
wilL  greatly  discommode  and  diminish  the  business  of  the 
appellee  and  its  yard  and  station  grounds,  and  impair  the 
value  of  its  property  and  franchise.  By  reason  of  the  num- 
ber of  tracks  and  their  necessary  use  in  moving  trains  and 
transporting  and'  weighing  freight  cars  it  will  be  dangerous 
to  life  and  limb  for  the  public  to  travel  on  said  street  ex- 
tended across  the  appellee's  yard  as  proposed.  In  construct- 
ing and  preparing  this  yard  and  depot,  there  has  been  ex- 
pended about  the  sum  of  thirteen  thousand  dollars,  and  the 
use  of  this  yard  and  station  is  necessary  to  the  appellee  in 
conducting  its  business  at  the  city  of  Fort  Wayne. 

Upon  these  facts  the  court  stated  as  a  conclusion  of  law 
that  the  appellee  was  entitled  to  a  permanent  injunction  en- 
joining the  city  of  Fort  Wayne  from  extending  Fourth  street 
across  its  yard  and  tracks  at  the  point  described  in  the  com- 
plaint. 

The  correctness  of  this  conclusion,  is  questioned  by  the  as- 
signment of  error  upon  this  appeal. 

It  is  contended  by  the  appellant  that  the  conclusion  of  law 
stated  by  the  court  is  erroneous,  for  the  reasons  : 

First.  That  the  city  of  Fort  Wayne  had  no  power  to  do- 
nate or  convey  the  land  in  question  for  the  purpose  of  a  rail- 
road because  it  was  purchased  to  be  used  by  the  people  as  a 
public  park. 

Second.  Because  Edgerton,  who  voted  for  the  donation  as 
a  member  of  the  common  council,  was,  at  the  time  of  so  vot- 
ing, vice-president  of  the  railroad  company,  and  that  the 
donation  was  for  that  reason  void. 
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Third.  Because  the  city,  in  its  grant  to  the  railroad  com* 
pany,  reserved  the  right  to  cross  its  tracks. 

The  general  rule  is  that  municipal  corporations  possess 
the  incidental  or  implied  right  to  alienate  or  dispose  of  the 
property,  real  or  personal,  of  the  corporation,  of  a  private 
nature,  unless  restrained  by  charter  or  statute.  2  Dillon  Mu- 
nicipal Corporation  (3d  ed.),  p.  569 ;  Shannon  v.  &  Boyle,  51 
Ind.  565  ;  1  Washb.  R.  P.  (3d  ed.)  64 ;  Reynolds  v.  Commis- 
sioner, etc.,  5  Ohio,  204 ;  Beach  v.  Haynes,  12  Vt.  15;  Jamison 
v.  Fopiana,  43  Mo.  565 ;  Board,  etc.,  v.  Patterson,  56  111.  Ill ; 
Platter  v.  Board,  etc.,  103  Ind.  360 ;  Newbold  v.  Glenn,  67 
Md.  489. 

Municipal  corporations  can  not  dispose  of  property  of  a 
public  nature  in  violation  of  the  trusts  upon  which  it  is  held 
nor  of  a  public  common ;  but  there  is  a  distinction  between 
property  purchased  for  a  public  common  and  not  yet  dedi- 
cated, and  property  which  is  purchased  for  that  "purpose  and 
actually  dedicated  to  that  use. 

The  case  of  Beach  v.  Haynes,  supra,  is  very  much  in  point 
here.  In  that  case  land  had  been  purchased  for  a  public 
common,  and  it  was  so  expressed  in  the  deed  of  conveyance, 
but  before  it  was  actually  dedicated  to  that  use  it  was  con- 
veyed away  by  the  town  of  Westford,  in  which  was  vested 
the  fee  simple  title,  and  it  was  held  that  such  conveyance 
vested  in  the  grantee  a  good  title.  But  in  the  later  case  of 
State  v.  Woodward,  23  Vt.  92,  it  was  held  that  a  municipal 
corporation  could  not  convey  away  a  public  common  after  it 
had  been  actually  dedicated  to  the  public  use.  Of  course, 
the  deed  which  vests  title  in  the  municipality  may  be  of  such 
a  character  as  to  dedicate  the  property  to  the  public  use,  but 
such  is  not  the  case  here.  The  deed  to  the  city  of  Fort 
Wayne  for  the  land  in  controversy  vested  in  it  the  fee  sim- 
ple title  without  limitation  or  restriction  as  to  its  alienation. 
Such  being  the  case,  we  think  the  city  had  the  power  to  con- 
vey it  for  private  use  at  any  time  before  it  was  dedicated  as 
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a  public  park.     Such  seems  to  be  the  tenor  of  all  the  au- 
thorities upon  the  subject. 

We  recognize  the  doctrine  announced  in  the  case  of  City 
of  Fort  Wayne  v.  Rosenthal,  75  Ind.  156,  as  sound,  but  in 
that  case  Rosenthal  made  a  contract  with  himself,  while  here 
the  contract  was  not  between  Edgerton  and  the  city,  but  be- 
tween the  city  and  the  railroad  company.  If  that  contract 
depended  upon  the  vote  of  Edgerton,  and  there  had  been 
no  further  action  taken  by  the  city  council,  we  would  have 
a  question  quite  different  from  the  one  here  presented,  for 
in  this- case  it  appears  by  the  findings  of  the  court  that  a 
sufficient  number  of  council  men  voted  for  the  resolution 
granting  the  land  to  the  railroad  company  to  pass  it  without 
counting  the  vote  of  Edgerton,  while  the  deed  of  convey- 
ance was  executed  pursuant  to  a  resolution  passed  by  the 
common  council  at  a  time  when  he  was  not  a  member.  Treat- 
ing the  first- resolution  as  voidable  on  account  of  Edgerton's 
connection  with  its  adoption,  we  think  the  subsequent  action 
of  the  common  council  fully  ratified  it. 

The  adoption  of  these  resolutions  was  not  a  judicial  act, 
but  was  legislative  or  ministerial.  Platter  v.  Board,  etc., 
suprh. 

We  are  unable  to  perceive  how  the  reservation  of  the 
right  to  cross  the  tracks  of  the  railroad  company  in  the  event 
the  city  of  Fort  Wayne  should  lay  off  an  addition,  can  have 
a  controlling  influence  in  this  case,  for  it  does  not  appear 
that  the  city  has  laid  out  any  addition. 

The  general  rule  is  that  a  reservation  in  a  deed  can  not  be 
extended  beyond  its  terms,  and  the  right  of  the  city  to  cross 
the  railroad  track  is,  by  the  terms  of  the  reservation,  limited 
to  the  time  when  the  city  sh^ll  elect  to  lay  out  an  addition 
composed  of  the  remainder  of  the  land  held  by  it  under  its 
purchase  for  a  public  park.  Nicholson  v.  Caress,  45  Ind. 
479 ;  2  Dev.  Deeds,  section  979 ;  Jackson  v.  Hudson,  3  Johns. 
375  (3  Am.  Dec.  500). 

The  question  as  to  whether  the  city  of  Fort  Wayne*  an- 
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der  present  legislation,  possesses  the  power  to  appropriate  the 
land  described  in  its  order  for  the  extension  of  Fourth  street 
is  one  of  much  more  difficulty.  That  there  is  a  broad  dis- 
tinction between  taking  a  part  of  the  right  of  way  of  a  rail- 
road company  for  a  public  street  by  constructing  the  street 
longitudinally,  and  by  taking  it  by. crossing  the  right  of  way 
at  right  angles,  seems  to  be  too  plain  for  controversy.  The 
right  to  take  longitudinally  is  quite  different  from  the  right 
of  crossing,  and  is  governed  by  entirely  different  rules.  All 
the  authorities  are,  we  believe,  to  the  effect  that  a  municipal 
corporation,  in  the  absence  of  legislation  expressly  or  by 
necessary  implication  authorizing  it,  can  not  take  part  of 
the  right  of  way  of  a  railroad  company  by  the  construction 
of  a  public  street  opened  longitudinally.  The  decisions  so 
holding  rest  upon  the  ground  that  where  property  is  once 
dedicated  to  a  public  use  it  can  not  be  taken  for  another  and 
different  public  use  without  express  authority.  It  is  not 
doubted,  however,  that  the  Legislature  may  grant  such  au- 
thority. Private  corporations  acquire  the  right  to  construct 
roads  subject  to  the  dominant  right  of  the  State  to  cross 
such  road  whenever  the  public  necessity  demands  that  new 
roads  or  streets  shall  be  opened,  and  for  this  reason  it  is  held 
that  the  general  power  to  construct  and  open  streets  or  other 
public  highways  carries  with  it  the  power  to  construct  them 
across  railroad  tracks.  Elliott  Roads  and  Streets,  p.  169; 
Lake  Erie,  etc.,  R.  R.  Go.  v.  City  of  Kokomo,  130  Ind.  224 ; 
State  v.  Easton,  etc.,  R.  R.  Go.,  36  N.  J.  L.  181 ;  Morris,  etc., 
R.  R.  Co.  v.  Central  R.  R.  Co.,  etc.,  31 N.  J.  L.  205;  Baltimore, 
etc.,  T.  P.  Go.  v.  Union  R.  R.  Go.,  etc.,  35  Md.  224 ;  Little 
Miami,  etc.,  R.  R.  Co.  v.  City  of  Dayton,  23  Ohio  St.  510 ;  St. 
Paul,  etc.,  R.  W.  Go.  v.  City  of  Minneapolis,  35  Minn.  141 ; 
President,  etc.,  Canal  Co.  v.  Village  of  Whitehall,  90  N.  Y.  21 ; 
Albany,  etc.,  R.  R.  Co.  v.  Brovmell,  24  N.  Y.  345. 

While  the  construction  of  a  street  or  other  public  high- 
way across  a  railroad  track  is  generally  attended  with  some 
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inconvenience  to  the  company,  yet  it  is  not  ordinarily  in- 
consistent with  the  use  of  the  railroad  for  the  purposes  Tor 
which  it  was  constructed. 

But  even  this  rule,  which  allows  the  construction  of  streets 
and  other  public  highways  across  railroad  tracks,  has  its  lim- 
itations. 

They  can  not  be  so  constructed  where  by  so  doing  the  rail- 
road would  be  unable  to  use  its  tracks  at  the  point  of  the 
crossing  for  the  purposes  for  which  they  were  constructed. 
In  other  words,  the  crossing  must  occur  at  a  point  where  the 
use  of  the  highway  or  street  will  not  deprive  the  railroad  of  the 
use  of  its  tracks.  Thus  in  the  case  of  Little  Miami,  etc.,  R.  JR. 
Co.  v.  City  of  Dayton,  supra,  it  was  said  by  the  Supreme  Court 
of  Ohio  :  "  But  where  land  is  appropriated,  pursuant  to  leg- 
islative  authority,  to  an  important  public  use,  a  subsequent 
grant  can  not  be  held  to  authorize  the  same  land  to  be  taken 
for  a  use  wholly  inconsistent  with,  and  which,  in  the  actual 
circumstances,  must  necessarily  supersede  the  former  use, 
unless  such  appear,  by  express  words,  or  by  necessary  impli- 
cation, to  be  the  legislative  intent." 

To  the  same  effect  is  Albany,  etc.9R.  R.  Co.  v.  Brownell, 
supra.  In  each  of  these  cases  there  was  an  attempt  to  con- 
struct highways  across  the  railroad  tracks  of  the  companies 
involved  in  the  controversy. 

It  appears  by  the  special  findings  in  the  case  now  under 
consideration  that  the  extension  of  Fourth  street  across  the 
tracks  and  yards  of  the  appellee  will  prevent  the  weighing 
of  freight  at  that  point,  and  will  render  the  south  end  of  the 
yard  useless  for  purposes  for  which  it  was  constructed ;  that 
it  will  greatly  discommode  and  diminish  the  business,  and 
its  yard  and  station  grounds,  and  impair  the  value  of  its 
property  and  franchise,  and  that  it  will  be  dangerous  to  life 
and  limb  for  the  public  to  travel  over  the  street  when  so  ex- 
tended by  reason  of  the  number  of  tracks  and  the  use  to 
which  they  are  necessarily  put. 

In  view  of  these  facts  we  are  constrained  to  hold,  under 
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the  authorities  cited,  that  under  present  legislation  the  city 
of  Fort  Wayne  is  not  authorized  to  extend  Fourth  street  in 
the  manner  contemplated.  The  use  of  such  a  crossing  would 
be  destructive  of  the  use  of  the  tracks  of  the  appellee  at  this 
point  in  the  manner  they  are  now  used.  In  such  case  the 
authority  of  the  municipal  corporation  to  make  such  a  cross- 
ing must  appear  in  some  statute  either  expressly  or  by  nec- 
essary implication. 

Our  attention  has  not  been  called  to  any  such  statute,  and 
we  know  of  none. 

There  are  some  other  questions  in  the  case  of  minor  im- 
portance, but  as  we  have  reached  the  conclusion  that  the 
city  of  Fort  Wayne  is  without  power  to  make  the  crossing 
in  dispute,  they  need  not  be  noticed. 

We  are  of  the  opinion  that  there  is  no  error  in  the  record 
for  which  the  judgment  should  be  reversed. 

Judgment  affirmed. 
Filed  Nov.  5. 1892. 


No,  16,625. 

In  thb  Mattbr  op  Van  Waltbbs  bt  al.  v.  Thb  Board  op 
Children's  Guardians  of  Marion  County. 

Boabd  of  Ouabdians. — Deeree  Committing  Children  to  Otutody  of. — Petition 
to  Set  Andes— Insufficiency  of. — Where,  by  decree  of  court,  the  custody  of 
children  was  taken  from  the  parents  and  committed  to  a"  Board  of 
Children's  Guardians,"  the  decree  will  not  be  set  aside  upon  a  petition 
of  the  parents,  which  alleged  that  the  children  were  not  at  any  time 
neglected,  abandoned  or  .cruelly  treated  or  subjected  to  vicious  in- 
fluences; that  the  mother  of  the  children  was  so  distracted  in  mind  and 
so  crazed  with  grief  over  her  children  being  taken  from  her  that  she  was 
at  the  time  incapable  of  comprehending  or  doing  anything ;  and  that 
the  petitioners  were  able  and  willing  to  take  care  of  the  children,  and 
to  make  reasonable  provision  for  their  physical  comfort  and  welfare 
and  to  give  them  a  good  education.  A  judgment  that  has  all  the  at- 
tributes of  a  valid  judgment  imports  absolute  verity,  and  can  not  be 
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successfully  avoided  by  allegations  which  simply  contradict  it  Un- 
der such  an  attack  it  must  be  conclusively  presumed  that  there  was 
evidence  fully  justifying  the  judgment  of  the  court  of  original  jurisdic- 
tion. 

Same— Constitutionality  of  Statute  Establishing.— The  statute  of  this  State 
which  provides  that  children  may  be  taken  from  the  custody  of  parents 
whose  course  of  life  or  whose  evil  conduct  unfits  them  to  rear  children , 
and  be  committed  to  the  custody  of  a  "  Board  o*  Children's  Guardians" 
is  constitutional.  The  interests  and  rights  of  the  parents  are  guarded 
in  said  statute  by  the  requirement  that  their  children  shall  not  be  taken 
from  them  without  a  hearing  upon  due  notice  in  the  courts  of  the  State. 
There  is  neither  denial  nor  abridgment  of  constitutional  rights. 

Judgment. — Impeachment  of.— Mental  Incapacity  of  Party. —  What  Must  be 
Alleged. — One  who  seeks  to  impeach  a  judgment  upon  the  ground  of 
mental  incapacity  must  directly  state  material  facts,  showing  the  ex- 
istence of  such  mental  incapacity  at  the  date  of  the  rendition  of  the 
judgment. 

Practice. — Answers  to  Interrogatories. —  When  Forty  May  Not  Compel — 
Where  a  petitioner  has  no  cause  of  action  he  has  no  right  to  compel  an- 
swers to  interrogatories. 

From  the  Marion  Circuit  Court. 

J.  B.  Julian  and  J.  F.  Julian,  for  appellants. 
C.  L.  Hare,  for  appellee. 

Elliott,  J. — The  petitioners  in  the  court  below,  Georgia 
Wilkins  and  John  D.  Wilkins,  are  here  the  appellants. 
The  material  allegations  of  their  complaint  are  these: 
That  the  appellant  Georgia  Wilkins  is  the  mother  of 
Mary  Van  Walters,  William  F.  Van  Walters,  and  Clara 
Van  Walters ;  that  she  married  her  co-appellant  on  the 
17th  day  of  August,  1891 ;  that  the  eldest  of  the  three 
children  was  born  on  the  31st  day  of  August,  1879,  and 
the  youngest  on  the  12th  day  of  February,  1887 ;  that  on 
the  11th  day  of  July,  1891,  the  children,  by  a  decree  of 
court,  were  committed  to  the  custody  of  the  appellee ;  that 
neither  of  the  children  was  "  at  any  time  abandoned,  neg- 
lected or  cruelly  treated,  nor  were  they  of  vicious  habits, 
nor  were  their  surroundings  of  such  a  character  as  to  lead 
to  their  demoralization ; "  that  the  petitioner,  Georgia 
Wilkins,  was  so  distracted  in  mind,  so  crazed  with  grief 
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over  her  children  being  taken  from  her,  that  she  was  at 
the  time  incapable  of  comprehending  or  doing  anything ; 
"  that  the  petitioners  are  able  and  willing  to  take  care  of 
the  children,  and  to  make  reasonable  provision  for  their 
physical  comfort  and  welfare,  and  that  they  are  able  and 
wiHing  to  see  that  the  children  "  go  to  school  and  receive 
a  good  education."  The  petition  prays  that  the  decree 
be  set  aside  or  that  it  be  so  modified  as  to  give  them  cus- 
tody of  the  children  for  a  time  specified  to  enable  them 
to  convince  the  court  that  they  are  competent  to  take 
care  of  the  children. 

It  has  been  for  many  centuries  theoretically  true  that 
the  State,  through  its  appropriate  organs,  is  the  guardian 
of  the  children  within  its  borders.  The  constitution  of  a 
State  is  always  presumed  to  be  framed  by  organized  so- 
ciety governed  by  settled  principles.  State,  ex  rel.,  v. 
Noble,  118  Ind.  350  (361) ;  Johnston  v.  State,  ex  rel,  128  Ind. 
16  (18),  and  authorities  cited. 

It  is,  therefore,  proper  to  assume  that  our  constitutions, 
and  our  laws  enacted  under  it,  sanction  and  confirm  the 
great  principle  of  the  sovereign's  guardianship  of  the 
children  within  the  dominions  of  the  sovereign.  But 
while  it  is  true  that  this  great  principle  is  thus  sanctioned 
and  confirmed,  it  is  still  true  that  the  equally  great  prin- 
ciple that  natural  rights  vest  in  parents  the  custody  and 
control  of  their  children  is  confirmed  and  enforced.  This 
high  and  strong  natural  right  yields  only  when  the  wel- 
fare of  society  or  of  the  children  themselves  comes  into 
conflict  with  it ;  but  where  there  is  such  conflict  the  su- 
preme right  of  guardianship  asserts  itself  for  the  protec- 
tion of  society  and  the  promotion  of  the  welfare  of  the 
wards  of  the  commonwealth.  It  is  unnecessary  to  defiue 
the  boundaries  or  prescribe  the  limits  of  the  power  of  the 
State  to  take  children  from  the  custody  of  parents  who 
will  lead  them  into  evil  paths  or  surround  them  with 
vicious  influences,  and  place  them  in  the  custody  of  those 
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who  will  train  and  educate  them  for  good  lives  and  make 
them  useful  members  of  society,  for  our  statute  is  far 
within  the  limits  of  the  great  power  of  inherent  State 
guardianship.  The  statute,  which  provides  that  children 
may  be  taken  from  the  custody  of  parents  whose  course 
of  life  or  whose  evil  conduct  unfits  them  to  rear  children 
so  that  they  will  become  good  and  useful  citizens,  was 
enacted  pursuant  to  the  great  constitutional  provision  of 
which  we  have  spoken,  and  is  not  to  be  broken  down  by 
the  declaration  of  a  doctrine  that  will  make  the  duty  of 
those  who  are  selected  to  take  charge  of  the  children  so 
vexatious  and  difficult  that  good  men  and  women  will  be 
deterred  from  accepting  the  office,  which,  at  best,  is  an 
unpleasant  one.  The  statute  violates  no  constitutional 
principle,  inasmuch  as  it  guards  the  interests  and  rights  of 
parents  by  requiring  that  their  children  shall  not  be  taken 
from  them  without  a  hearing,  upon  due  notice,  in  the 
courts  of  the  State.  As  a  check  to  an  abuse  of  power  and 
the  exercise  of  arbitrary  authority  by  the  courts  of 
original  jurisdiction,  it  provides  for  the  right  of  appeal  to 
the  highest  court  of  the  State.  Here,  then,  we  have  a 
case  where  the  proceedings  are  founded  upon  a  statute 
enacted  for  the  purpose  of  promoting  the  highest  interests 
of  society  and  in  which  ample  provision  is  made  for  a 
hearing  before  a  court  of  justice  upon  due  process  of  law. 
There  is  neither  denial  nor  abridgment  of  constitutional 
rights,  and,  hence,  no  reason  why  a  proceeding  conducted 
in  accordance  with  the  provisions  of  the  statute  should  be 
excepted  from  the  operation  of  the  general  rules  of  law. 
What  those  rules  award  to  the  appellants  they  are  en- 
titled to  demand,  but  they  are  entitled  to  nothing  more. 

The  fundamental  rule  is  that  public  officers  are  pre- 
sumed to  do  their  duty.  This  rule  intensifies  in  force 
when  applied  to  judges,  for  they  hear  with  deliberation, 
act  with  impartiality,  and  decide  upon  the  law  and  the 
evidence.     In  the  law  they  are  learned,  apd  the  evidence 
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(upon  which  they  act)  they  derive,  under  wise  rules,  from 
trustworthy  sources.  If  this  were  a  direct  attack  iu  the 
strongest  form,  it  would  be  our  plain  duty  to  presume  that 
the- trial  court  acted  upon  sufficient  evidence,  proceeded  in 
regularly,  and  gave  a  just  judgment.  See  authorities  cited 
Elliott's  Appellate  Procedure,  sections  709,  710, 712.  Un- 
der the  attack  here  made  we  are  imperatively  required  to 
conclusively  presume  that  there  was  evidence  fully  sup- 
porting the  judgment  of  the  court  of  original  jurisdiction. 

Another  relevant  rule,  and  an  old  one,  is  expressed  in 
the  maxim,  "A  man  shall  not  be  twice  vexed  for  one 
and  the  same  cause."  We  should  violate  thfs  rule  with- 
out justification  or  excuse  if  we  sustain  the  assault  of  the 
appellants  upon  the  judgment  from  which  this  appeal  is 
prosecuted.  That  judgment  has  all  the  attributes  of  a 
valid  judgment,  for  there  was  a  hearing  in  a  court  of 
justice,  and  the  hearing  was  upon  due  notice.  The  only 
allegations  that  assail  the  judgment  are  those  which  con- 
tradict it,  and  contradiction  can  not  be  suffered  since 
judgments  import  absolute  verity.  If  we  should  hold 
that  a  defeated  suitor  may  deny  what  a  solemn  judgment 
affirms,  we  should  necessarily  adjudge  that  issues  may  be 
tried  again  and  again  despite  a  judgment  rendered  in  due 
course  of  law  by  a  court  possessing  plenary  jurisdiction  • 
that  we  can  not  do,  inasmuch  as  to  do  it  would  be  to  defy 
authority  and  disregard  principle. 

The  vague  and  indefinite  allegation  concerning  the 
mental  condition  of  the  petitioner,  Georgia  Wilkins,  is 
not  sufficient  to  overthrow  a  solemn  judgment.  One  who 
seeks  to  impeach  a  judgment  upon  the  ground  of  mental 
incapacity  must  directly  state  material  facts,  for  mere 
rhetoric  can  not  supply  their  place.  Here  there  are  gen- 
eral statements  showing,  if  they  show  anything  at  all  of  a 
substantial  nature,  mere  temporary  mental  trouble,  and 
that  is  not  enough  to  overbear  a  judgment  pronounced 
after  a  lawful  hearing.    For  anything  that  appears,  the 
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mental  condition  may  hare  lasted  but  a  brief  time  and 
not  even  approached  insanity. 

Where  a  petitioner  has  no  cause  of  action  he  has  no 
right  to  compel  answers  to  interrogatories. 

Jadgment  affirmed. 

Filed  Not.  15, 1892. 


No.  16,029. 

First  et  al.  v.  First  et  al. 

Decedents'  Estates,— Land  Held  in  Trustor  First  Wife.— Action  6y  Second 
Wife. — Purchaser  for  Value. — In  an  action  by  the  second  wife  of  deceased 
and  his  only  heir  by  her  against  the  heirs  of  the  deceased  by  his  first 
wife  concerning  a  certain  tract  of  land  which  was  claimed  by  the 
heirs  of  the  first  wife  to  have  been  held  in  trust  for  their  mother,  and 
that  it  descended  wholly  to  them,  the  following  facts  appeared  in  the 
evidence :  In  1837  the  father  of  E.  F.,  decedent's  first  wife,  left  the  State 
of  Ohio  and  entered  land  in  Huntington  county.  Prior  to  leaving  there 
was  some  talk  between  B.  and  his  daughter  and  son-in-law  about  enter- 
ing a  certain  tract  of  land  for  her,  adjoining  certain  land  which  her 
husband  expected  to  enter  on  hiB  own  account.  B.  entered  several  tracts 
of  land,  and  I.  F.,  the  husband  of  E.  F.,  entered  and  paid  for  eighty 
acres  with  his  own  money.  Another  eighty  acres  was  entered,  B.  fur- 
nishing $100,  the  amount  necessary  to  make  the  entry  ;  and  the  certi- 
ficate for  this  entry  was  in  the  name  of  I.  F.,but  was  given  to  B.  After- 
wards J.  F.  gave  B.  a  receipt  for  the  $100.  Upon  the  execution  of  the 
certificate  for  the  $100,  the  certificate  of  entry  was  given  to  I.  F.,  who 
obtained  title,  improved  and  occupied  the  land  until  his  death.  B. 
sued  I.  F.  and  obtained  judgment  for  the  $100.  Proof  was  made  of 
statements  made  by  I.  F.  to  the  effect  that  the  land  was  bought  for 
his  first  wife.  I.  F.  executed  mortgages  on  the  land  to  secure  the  pay- 
ment of  his  own  obligations.  B.  stated  in  the  presence  of  I.  F.  and  his 
wife,  without  her  objection,  that  the  $100  was  a  loan  to  I.  F.  There 
was  no  evidence  of  fraud  or  bad  faith  on  the  part  of  I.  F.  The  court 
below  found  against  the  heirs  of  the  first  wife. 

Held,  that,  on  the  evidence,  the  judgment  of  the  court  below  can  not  be 
disturbed. 

Heldy  also,  that  the  finding  was  correct  for  the  reason  that  J.  F.,  the  sec- 
ond wife  of  I.  F.,  as  such  was  a  purchaser  for  value,  and  that  if  there 
was  a  trust  she  had  no  notice  of  it. 

From  the  Huntington  Circuit  Court 
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C.  W.  Wat/cins,  for  appellants. 

J.  G.  Branyan  and  M.  L.  Spencer,  for  appellees. 

r 
Miller,  J. — This  is  a  contest  between  the  appellants, 

who  are  the  children  of  Israel  First,  by  his  first  wife, 
Eliza  Bone  wits  First,  and  the  appellees,  Jane  First,  his 
second  wife  and  widow,  and  David  E.  First,  their  only 
child,  over  the  ownership  of  eighty  acres  of  land. 

The  appellants  claim  that  the  land  was  held  by  Israel 
First  in  trust  for  their  mother,  Eliza  First,  the  same  hav- 
ing been  purchased  for  her,  and  the  title  taken  in  the 
name  of  her  husband  without  her  knowledge  or  consent. 

The  case  is  before  us  on  the  evidence,  all  other  questions 
being  waived. 

The  evidence  tends  to  show  that  in  the  year  1887, 
Joseph  Bonewits,  the  father  of  Eliza  First,  who  resided 
in  the  State  of  'Ohio,  left  that  State  for  the  purpose  of 
entering  land  in  Huntington  county.  That  prior  to  leav- 
ing home  there  was  some  talk  between  him  and  his 
daughter  and  son-in-law,  about  entering  eighty  acres  of 
land  for  her,  adjoining  eighty  acres  which  her  husband 
expected  to  enter  on  his  own  account.  Wheji  they  came 
to  the  land  office  at  Ft.  Wayne,  Joseph  Bonewits  entered 
several  tracts  of  land.  Israel  First  entered  and  paid  for 
eighty  acres  with  his  own  money;  another  eighty  was 
also  entered,  Joseph  Bonewits  furnishing  $100,  the  amount 
of  money  necessary  to  make  the  entry.  The  certificate 
for  this  entry  was  in  the  name  of  Israel  First,  but  was 
given  to  Bonewits.  After  their  return  to  Ohio,  First  gave 
Bonewits  a  receipt  for  the  money,  reading  as  follows : 

"  May  8, 1847.  Received  of  Joseph  Bonewits,  the  sum 
of  100  dollars,  paid  on  land.  Israel  First." 

Upon  the  execution  of  this  receipt  the  certificate  of  en- 
try was  given  to  First,  who  obtained  title,  improved  and 
occupied  the  land  until  his  death. 

Afterwards  Joseph  Bonewits  sued  First  for  this  $100 
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and  obtained  a  judgment,  which  was  reversed  in  this  court 
and  a  new  trial  granted.     First  v.  Bonewitz,  3  Ind.  546. 

Proof  was  made  of  various  statements  and  declarations 
by  Israel  First,  to  the  effect  that  the  land  was  bought  for 
his  first  wife  and  would  belong  to  her  children.  This  was 
met  by  proof  of  acts  of  ownership,  such  as  the  execution 
of  mortgages  on  the  land  to  secure  the  payment  of  his 
own  obligations. 

There  was  also  evidence  introduced  strongly  tending 
to  show  that  at  the  time  First  received  the  certificate  of 
entry  from  Bone  wits,  and  executed  the  receipt,  it  was 
claimed  by  Bonewits,  in  the  presence  of  Eliza  First,  and 
without  objection  on  her  part,  that  the  money  paid  for 
the  entry  was  a  loan  to  her  husband,  and  that  the  receipt 
was  given  as  the  evidence  of  such  loan  in  her  presence. 

The  witness  who  testified  to  the  family  arrangement 
in  which  it  was  agreed  that  the  land  should  be  entered 
for  Eliza  First,  admitted  that  be  had  testified  in  the 
former  suit  that  the  receipt  was  given  as  evidence  of  a 
loan.  There  was  no  evidence  given  of  ignorance  on  the 
part  of  Eliza  First  of  the  fact  that  the  land  had  been  en- 
tered in  tile  name  of  her  husband,  and  no  evidence  of 
fraud  or  bad  faith  on  his  part.  Much  of  the  evidence  was 
of  a  vague  and  uncertain  nature,  consisting  in  the  recol- 
lections of  the  witnesses  of  a  transaction  occurring  when 
they  were  of  the  ages  of  fourteen  and  fifteen  years,  and 
more  than  fifty  years  before  the  triaj. 

As  the  case  comes  to  us  we  can  not  say  that  the  trial 
court  was  not  justified  in  finding  for  the  appellees. 

The  finding  in  favor  of  the  appellee,  Jane  First,  was 
correct  for  an  additional  reason :  She  was  his  wife,  and 
as  such  a  purchaser  for  value,  and  there  is  an  entire  fail- 
ure to  show  that  she  had  notice  of  the  trust,  if  there  was 
one.    Richardson  v.  SchuUz,  98  Ind.  429. 

Judgment  affirmed. 

Filed  Nov.  15, 1892. 
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No.  16,002. 

The  City  of  Rushville  et  al.  v.  The  Rushvellb 

Natural  Gas  Company, 

Municipal  Corporation. — Ordinance. —  Use  of  Streets. — Grant  to  a  Partic- 
ular Company. — License. — An  ordinance  which  specifically  and  by  name 
grants  to  a  company  (in  this  instance  a  natural  gas  company)  the  right 
to  use  its  streets,  etc.,  for  the  purpose  of  laying  its  pipes,  etc.,  simply 
grants  a  license  or  permission  to  the  particular  company  to  use  the 
streets  for  the  purpose  designated,  and  does  not  grant  a  special  and  ex- 
clusive franchise  to  the  company  to  occupy  and  use  the  streets  of  the 
city  for  said  pupose. 

Sams. — Ordinance. — Taking  Effect  in  Future. — The  fact  that  part  of  the  pro- 
visions of  an  ordinance  was  not  to  take  effect  until  a  date  designated  in 
the  future,  would  not  affect  either  the  validity  of  the  entire  ordinance 
nor  of  the  particular  provisions. 

Same. — Natural  Gas. — Maximum  Bate  to  be  Charged. — City  May  Prescribe — 
Under  the  act  of  March  7th,  1887  (Acts  1887,  p.  86),  municipal  corpo- 
rations have  the  authority  to  regulate  the  supply,  distribution  and  con- 
sumption of  natural  gas,  including  the  fixing  of  maximum  rates  to  be 
charged  therefor. 

Same.— Act  of  March  7th,  1887  (Acts  1887,  p.  36),  Construed.— Scope  of— 
Title  of  Ad. — If  the  body  of  an  act  is  ambiguous  or  doubtful,  reference 
may  be  had  to  its  title  to  aid  in  ascertaining  the  legislative  intent.  A 
reference  to  the  title  of  the  act  above  referred  to  shows  that  it  was  the 
purpose  of  the  Legislature  to  empower  a  municipality  with  authority 
to  do  more  than  merely  require  the  payment  of  a  license  fee  by  persons 
and  corporations  to  whom  it  granted  the  privilege  of  using  its  streets 
and  alleys  for  the  distribution  of  natural  gas  therein.  It  was  evidently 
the  legislative  purpose  to  confer  upon  the  municipality  the  power  to  fix 
the  maximum  rate  to  be  charged  as  a  part  of  its  power  to  regulate  the 
supply,  consumption  and  distribution  of  natural  gas  within  its  limits* 

Same. — Maximum  Bates. — Right  to  Fix  by  Subsequent  Ordinance. — Beserved 
Power  of  OUy. — Where  the  ordinance  under  which  the  plaintiff  com- 
pany was  operating  contained  nothing  whatever  on  the  subject  of  rates, 
the  city  had  the  right  to  pass  a  subsequent  ordinance  fixing  maximum 
rates  to  be  charged  consumers,  which  should  apply  as  well  to  the  plain- 
tiff company  as  to  others.  The  plaintiff  company  in  accepting  its 
franchise  and  in  entering  upon  its  work  without  exacting  a  stipulation 
reserving  to  itself  the  power  to  fix  its  own  charges  or  otherwise  con- 
tracting for  a  restraint  of  the  powers  of  the  city,  acted  in  full  view  of 
the  reserved  power  of  the  city,  under  the  statute,  to  establish  maximum 
charges  by  which  it  should  be  governed. 
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Sams. — Supplying  Natural  Oat  a  Public  Work. — Delegation  of  Control  (her  to 
City. — The  work  of  supplying  natural  gas  to  cities  is  a  public  one,  for 
which  property  may  be  appropriated  under  the  right  of  eminent  do- 
main. Property  thus  employed  is  devoted  to  a  public  use,  and  is  sub- 
ject to  control  and  regulation  by  the  State,  and  the  State  may  delegate 
such  control  in  whole  or  in  part  to  municipal  corporations  in  so  far  as 
relates  to  property  thus  devoted  to  such  use  within  their  limits.  The 
right  of  control  thus  possessed,  and  which  may  be  bo  delegated,  includes 
the  power  to  fix  reasonable  maximum  rates  that  maybe  charged  by  the 
holder  of  the  franchise,  unless  the  State  or  the  municipality  is  re- 
strained by  some  provision  in  the  charter  or  grant  of  the  license  which 
amounts  to  a  contract. 

Sams. — Furnishing  Oat  to  all  Consumers. — Ordinance  May  Require. — A  pro- 
vision in  an  ordinance  requiring  any  corporation,  company,  firm  or  in- 
dividual accepting  the  provisions  of  the  ordinance,  to  furnish  gas  to  all 
consumers  along  the  line  of  mains  whenever  applied  for,  is  valid. 

Same. — Filing  of  Bond. — Subsequent  Ordinance  Requiring. — Invalidity  of  as  to 
Plaintiff  Company. — Where  the  plaintiff  company  received  its  franchise 
under  an  ordinance  which  did  not  require  the  filing  of  a  bond  on  its 
part,  it  could  not  be  required  to  file  a  bond  (the  execution  of  the  bond 
was  of  itself  made  a  full  acceptance  of  the  new  ordinance,  with  all  of 
its  requirements)  in  compliance  with  a  provision  to  that  effect  contained 
in  a  later  ordinance. 

Sams. — Relief  by  Injunction. — Where  the  employees  in  charge  of  the  work 
of  the  plaintiff  company  were  arrested,  prosecuted  and  fined  for  the  re- 
fusal of  the  company  to  file  such  bond,  and  further  prosecutions  were 
threatened  if  the  refusal  was  persisted  in,  the  plaintiff  company  had  the 
right  to  go  into  a  court  of  equity  and  have  the  enforcement  of  the  bond 
provision  of  the  later  ordinance  against  it  stayed  by  injunction. 

Coffey,  J.,  dissents  to  so  much  of  the  opinion  as  holds  that  the  statute 
therein  set  out  confers  the  right  to  regulate  the  price  at  which  natural 
gas  Bhall  be  furnished. 

From  the  Rush  Circuit  Court. 

A.  B.  Irwin,  for  appellants. 

G.  W.  Campbell,  B.  L.  Smith  and  CL  Cambern,  for  ap- 
pellee. 

McBride,  J. — The  appellant,  the  city  of  Rushville,  by 
ordinance,  granted  to  the  appellee,  the  Rushville  Natural 
Gas  Company,  the  right  to  use  the  streets,  alleys  and  other 
public  grounds  of  the  city  for  the  purpose  of  laying  pipe  and 
doing  other  necessary  work  in  putting  in  a  natural  gas  plant 
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to  supply  the  inhabitants  of  the  city  with  natural  gas.  The 
appellee  accepted  the  franchise,  entered  upon  the  streets,  al- 
leys and  public  grounds  of  the  city,  sunk  wells,  dug  trenches, 
purchased  and  laid  pipes,  and  entered  upon  the  business  of 
supplying  natural  gas  in  accordance  with  the  terms  of  the 
ordinance. 

The  appellee  avers  that  it  expended  in  this  way  the  sum 
of  9100,000 ;  that  it  in  all  respects  complied  with  the  re- 
quirements of  the  ordinance  in  question,  and  had  made  con- 
tracts with  citizens  of  the  place  to  supply  them  with  natural 
gas,  for  which  they  were  to  receive  $  18,000  per  annum. 

Afterward  the  city  enacted  another  ordinance,  fixing  the 
conditions  under  which  any  corporation  or  person  could  use 
the  streets,  etc.,  for  the  introduction  and  supply  of  natural 
gas.  The  latter  ordinance  was  much  more  specific  in  its 
terms  than  the  other,  and  imposed  additional  conditions  and 
restrictions  upon  those  acting  under  it.  It  also  prescribed 
penalties  for  its  violation.  The  appellee  insisted  that  the  last 
ordinance  could  not  be  made  to  apply  to  it,  and  refused  to 
accept  it  or  to  conform  to  its  requirements,  and  especially  to 
execute  a  bond  required  by  its  terms,  and  was,  through  its 
employees,  proceeding  under  the  old  ordinance  to  lay  pipes 
and  furnish  gas  to  its  patrons.  The  employee  in  charge  of 
its  work  was  arrested,  prosecuted  and  fined  for  so  doing,  and 
the  appellee  alleges  that  the  officers  of  the  city  threatened  to 
continue  such  prosecutions  indefinitely  unless  they  accepted 
the  terms  prescribed  by  the  last  ordinance. 

This  suit  was  brought  to  enjoin  the  city  from  the  further 
enforcement  of  the  new  ordinance  against  the  appellee,  and 
the  further  maintenance  of  the  system  of  prosecutions  which 
had  thus  been  commenced  and  were  threatened. 

The  questions  presented  by  the  record,  upon  which  the 
controversy  mainly  hinges,  are  these : 

1st.    Is  the  original  ordinance  valid  ? 

2d.  Is  the  new  ordinance  valid,  or,  if  valid  in  part,  is  it 
Vol.  132.— 37 
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void  in  any  of  its  material  provisions  which  the  appellant 
seeks  to  compel  the  appellee  to  accept  before  allowing  it  to 
proceed  with  its  business  ? 

3d.  Assuming  both  ordinances  to  be  valid,  did  the  appel- 
lee, by  its  acceptance  of  the  old  ordinance,  and  its  subsequent 
action  thereunder,  acquire  substantial  rights  which  would  be 
violated  by  the  enforcement  of  the  new  ordinance  against  it? 

Incidentally,  several  other  questions  arise,  which  will  be 
noticed  hereafter. 

The  appellant  insists  that  the  old  ordinance  is  void,  for 
the  reason  that  it  attempts  to  grant  a  special  and  exclusive 
franchise  to  the  appellee  to  occupy  and  use  the  streets  of  the 
city  for  the  purpose  of  supplying  natural  gas  to  the  city  and 
its  inhabitants.  If  the  fact  is  as  claimed,  the  appellant  is 
unquestionably  right  as  to  the  law.  It  is  not  in  the  power 
of  the  city  to  grant  an  exclusive  franchise  of  that  character 
and  give  to  any  person  or  corporation  a  monopoly  of  its 
streets.  Citizens?  Gas,  etc.,  Co.  v.  Town  of  Elwood,  114  Ind. 
332;  Orvwder  v.  Town  of  Sullivan,  128  Ind.  486.  The 
ordinance  here  in  question,  however,  is  not  open  to  this  ob- 
jection. It  does  not  give,  or  purport  or  attempt  to  give,  any 
exclusive  right  to  the  appellee.  The  only  basis  for  the  con- 
tention  of  the  appellant  is  that  the  ordinance  specifically, 
and  by  name,  grants  to  the  appellee  the  right  to  use  its 
streets,  etc.,  for  the  purpose  of  laying  its  pipes,  etc.  This 
is  a  mere  license,  or  permission  to.  this  particular  company 
to  use  the  streets  for  the  given  purpose.  That  such  a  license 
is  not  exclusive  and  does  not  grant  a  monopoly  is  well  set- 
tled. This  question  was  so  fully  considered  in  the  recent 
case  of  Orowder  v.  Town  of  Sullivan,  supra,  that  it  is  unnec- 
essary to  consider  it  further.  No  other  objection  has  been 
urged  to  the  validity  of  the  ordinance  and  we  know  of  none. 
We  regard  it  as  valid. 

The  only  objection  to  the  validity  of  the  second,  or  as  it 
is  styled  by  counsel,  the  "  new  "ordinance,  as  an  entirety  U, 
that  as  to  a  part  of  its  provisions  it  does  not  take  effect  until 
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December  1st.  1892*  The  case  of  Hendrickson  v.  Hendrick- 
son>  7  Ind.  13,  is  cited  as  sustaining  this  contention.  In 
that  case  the  question  was  not  as  to  the  validity  of  a  statute 
but  as  to  when  it  took  effect.  The  Constitution  of  the  State, 
section  28,  article  4.  provides  that :  "  No  act  shall  take  effect 
until  the  same  shall  have  been  published  and  circulated  in 
the  several  counties  of  this  State  by  authority,  except  in 
case  of  emergency,  which  emergency  shall  be  declared  in  the 
preamble  or  in  the  body  of  the  law."  The  Legislature 
passed  an  act  declaring  in  the  body  of  the  act  that  it  should 
take  effect  and  be  in  force  from  and  after  August  1st,  1852. 
There  was  no  emergency  declared,  and  the  act  was  not  pub- 
lished and  circulated  until  May  6th,  1853.  The  court  held 
that  the  act  was  not  in  force  until  May  6th,  1853.  This 
case  does  not  sustain  the  contention  of  the  appellee.  If  the 
act  in  question  had  contained  an  emergency  clause  it  would 
undoubtedly  have  taken  effect  at  the  time  named  in  the  act. 
As  it  was,  it  took  effect  and  became  a  valid  and  effective  law 
when  published  and  circulated  as  required  by  the  Constitu- 
tion. The  rule  relative  to  municipal  ordinances  is  thus 
stated  by  Judge  Dillon:  "Municipal  ordinances,  other- 
wise valid,  may,  like  an  act  of  the  Legislature,  be  adopted 
to  take  effect  in  the  future  and  upon  the  happening  of  a  con* 
tingent  event."  Dillon  Munic.  Corp.,  section  309.  /3ee, 
also,  Sutherland  Stat.  Con.  107,  and  authorities  cited. 

The  fact  that  certain  provisions  of  the  ordinance  are  not 
to  take  effect  until  December  1st,  1892,  does  not  affect  either 
the  validity  of  the  entire  ordinance  nor  of  the  particular 
provisions.  t 

Objection  is  made  to  the  validity  of  several  specific  pro- 
visions of  the  ordinance. 

The  second  section  provides  that  "  Before  any  corporation, 
firm,  individual  or  company  desiring  to  pipe  the  city  of 
Rushville  for  the  supply  of  natural  gas  shall  do  any  work 
toward  laying  any  mains  or  pipes  in  any  street,"  etc..  of  the 
city,  they  shall  execute  a  bond  with  sureties  in  the  penal  sum  of 
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$5,000,  conditioned  for  the  performance  of  certain  acts.  Sec- 
tion 12  of  the  ordinance  provides  that  the  filing  of  such  bond 
shall  constitute  a  full  and  complete1  acceptance  of  the  provis- 
ions and  conditions  of  the  ordinance  as  soon  as  such  bond  is 
approved  by  the  mayor  and  filed  by  him  in  the  office  of  the 
city  clerk.  It  is  insisted  by  the  appellee  that  it  was  not  in 
the  power  of  the  city  to  exact  the  filing  of  such  bond  in  any 
case,  and  especially  that  as  to  it  the  bond  could  not  be  re- 
quired. For  reasons  which  will  hereafter  appear,  we  do  not 
deem  it  necessary  to  consider  the  power  of  a  municipal  cor- 
poration to  require,  as  a  condition  of  granting  a  franchise 
of  this  character,  the  execution  of  a  bond,  with  surety,  to 
restore  the  streets,  when  pipes  are  laid,  to  their  original  con- 
dition, or  to  maintain  them  in  that  condition  for  any  given 
time,  which  was  the  general  character  of  the  bond  required 
in  this  case. 

Section  10  prescribes  certain  maximum  rates  which  may 
be  charged  to  consumers  after  December  1st,  1892,  and  for- 
bids the  charging  of  any  higher  rates  after  said  time.  It  is 
averred  in  the  complaint  that  the  appellee  has  a  large  num- 
ber of  contracts  with  consumers  based  upon  schedules  of 
prices  higher  than  those  fixed  by  the  ordinance,  the  total 
amounts  aggregating  $18,000,  said  contracts  being  for  the 
term  of  three  years,  and  all  to  take  effect  in  the  month  of 
November,  1889.  As  these  contracts  will  all  expire  before 
the  schedule  of  prices  fixed  by  the  ordinance  will  take  effect, 
there  is  no  question  of  interference  with  contracts  already 
made  between  the  appellee  and  consumers. 

The  appellee,  however,  denies  the  power  of  the  city  to  fix 
rates  at  all,  and  further,  that  even  if  such  power  exists  it 
can  not  be  exercised  as  against  the  appellee. 

The  act  of  March  7th,  1887,  Acts  1887,  page  36,  Elliott's 
Supplement,  section  800,  contains  the  following:  "The 
boards  of  trustees  of  towns,  and  the  common  councils  of 
cities  in  this  State,  shall  have  power  to  provide  by  ordinance, 
reasonable  regulations  for  the  safe  supply,  distribution  and 
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consumption  of  natural  gas  within  the  respective  limits  of 
such  towns  and  cities."  *  *  * 

The  appellant  insists  that  the  statute  furnishes  ample  au- 
thority to  municipalities  to  regulate  the  supply,  distribution 
and  consumption  of  natural  gas,  including  the  fixing  of 
maximum  rates  to  be  charged  therefor,  while  the  appellee 
contends  that  the  only  regulations  authorized  by  it  are  such 
as  conduce  to  safety ;  that  the  corporation  can  only  make 
regulations  providing  for  its  safe  supply,  safe  distribution 
and  safe  consumption. 

If  the  appellee  is  right  in  its  interpretation  of  this  statute, 
the  Legislature  by  its  enactment  conferred  upon  municipal 
corporations  no  power  whatever  except  the  power  to  exact 
a  license  fee  from  persons  or  companies  to  whom  franchises 
are  granted.  Independently  of  &ny  statutory  authority,  mu- 
nicipal corporations  possess,  among  their  implied  and  inher- 
ent police  powers,  ample  authority  to  impose  upon  corpora- 
tions, or  natural  persons  licensed  by  them  to  exercise  any 
powers  within  the  corporate  limits,  all  reasonable  regulations 
necessary  to  provide  for  the  safety  of  their  inhabitants.  First 
NaPl  Bank  v.  Sarlls,  129  Ind.  201  ;  City  of  Crawfordsville  v. 
Braden,  130  Ind.  149 ;  Clark  v.  City  of  South  Bend,  85  Ind. 
276. 

If  the  regulations  which  the  statute  purports  to  authorize 
such  corporations  to  make  are  limited  to  such  as  conduce  to 
the  safety  of  their  inhabitants,  it  is,  therefore,  as  to  such  mat- 
ters merely  declaratory  of  such  inherent  powers  and  a  work 
of  supererogation. 

It  will  never  be  presumed  that  the  Legislature  in  the  en- 
actment of  a  given  law  has  done  a  vain  thing,  and  it  is  pre- 
sumed that  it  intends  its  acts  and  every  part  of  them  to  be 
valid  and  capable  of  being  carried  into  effect.  Sutherland 
Statutory  Construction,  section  331. 

It  is  presumed  also  that "  the  Legislature  is  acquainted  with 
the  law,  and  that  it  has  a  knowledge  of  the  state  of  it  upon 
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the  subjects  upon  which  it  legislates.91     Sutherland  Statutory 
Construction,  section  333. 

It  must  be  conceded  that  the  language  used  in  the  statute 
is  somewhat  ambiguous.  In  our  opinion,  however,  the  con- 
struction contended  for  by  the  appellee  is  incorrect,  and  that 
the  intention  of  the  Legislature  was  to  confer  upon  the  mu- 
nicipal authorities  full  power  to  regulate  the  supply,  distri- 
bution and  consumption  of  natural  gas. 

We  are  aided  in  reaching  this  conclusion  by  referring  to 
the  title  of  the  act,  which  reads  as  follows :  "An  act  empow- 
ering cities  and  towns  within  the  State  of  Indiana  to  regu- 
late the  supply,  consumption  and  distribution  of  natural  gas 
therein,  and  declaring  an  emergency."  It  will  be  observed 
that  the  word  "  safe  "  does  not  occur  in  the  title.  It  is  well 
settled  that  if  the  body  of  an  act  is  ambiguous  or  doubtful 
reference  may  be  had  to  its  title  to  aid  in  ascertaining  the 
legislative  intent.  Sutherland  Statutory  Construction,  sec- 
tions 210,  211.  Oarrigus  v.  Board,  etc.,  39  Ind.  66;  Smith 
v.  State,  28  Ind.  321 ;  United  States  v.  Palmer,  3  Wheatoo, 
610;  Burgdt  v.  Burgett,  1  Ohio,  469. 

Sutherland  says :  "  If  the  meaning  is  doubtful,  the  title, 
if  expressive,  may  have  the  effect  to  resolve  the  doubts  by 
extension  of  the  purview,  or  by  restraining  it,  or  to  correct 
an  obvious  error;  for  in  ascertaining  the  intention  nothing 
is  to  be  rejected  from  which  aid  can  be  derived ;  therefore, 
the  title  of  an  act  may  claim  a  degree  of  notice,  and  is  en- 
titled to  its  share  of  consideration."     Section  210. 

"  The  title  of  an  act  is  now  so  associated  with  it  in  the 
process  of  legislation  that  when,  in  performing  its  consti- 
tutional functions,  it  affords  means  of  determining  the  legis- 
lative intent,  in  cases  of  doubt  its  help  can  not  be  rejected 
for  being  extrinsic  and  extra  legislative.  The  language  of 
an  act  should  be  construed  in  view  of  its  title  and  its  lawful 
purposes."     Section  211. 

Assuming  appellee's  construction  to  be  correct,  the  title  is 
misleading,  and  does  not  express  the  subject  of  the  act.     If 
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that  coDstruction  is  correct,  the  title  should  read,  "An  act 
empowering  cities  and  towns  within  the  State  of  Indiana  to 
require  the  payment  of  a  license  fee  by  persons  and  corpora* 
tions  to  whom  is  granted  the  privilege  of  using  the  streets 
and  alleys- of  such  cities  and  towns  for  the  distribution  of 
natural  gas  therein,"  that  being,  according  to  that  interpre- 
tation, the  only  power  actually  conferred  by  the  act.  We 
can  not  think  that  it  was  the  purpose  of  the  Legislature  to 
leave  municipal  corporations  absolutely  without  power  of 
control  or  regulation  over  the  holders  of  such  franchises  ex- 
cept as  they  may  be  able  to  reach  and  control  them  in  the 
exercise  of  their  implied  police  powers.  To  give  to  the  stat- 
ute such  construction  would  be  to  say  that  after  such  fran- 
chises have  been  acquired,  no  matter  what  conduct  their 
holders  may  be  guilty  of  tending  to  the  discomfort  or  in- 
convenience of  the  citizen,  and  no  matter  how  extortionate 
they  may  be,  unless  their  acts  tend  to  endanger  safety,  or 
otherwise  come  within  the  purview  of  the  inherent  police 
powers  of  the  municipality,  there  is  no  remedy,  as  the  Leg- 
islature has  left  them  independent  of  municipal  supervision. 

It  may  be  said  that  the  dangers  of  an  abuse  of  power  are 
not  confined  to  the  one  side,  and  that  municipal  corporations 
having,  by  the  granting  of  franchises  not  containing  any  lim- 
itation upon  the  power  to  charge  stfch  rates  as  they  may  see 
fit,  induced  persons  to  invest  their  money  in  such  enterprises, 
they  should  not  be  allowed  to  afterward  dictate  the  terms 
upon  which,  and  prices  for  which,  the  public  shall  be  served. 

There  is,  of  course,  in  such  cases,  more  or  less  danger  of 
oppression  and  injustice.  This  involves  a  question  of  legis- 
lative policy  with  which  the  courts  can  not  interfere.  There 
is,  however,  a  clear  distinction  between  the  two  cases.  The 
officers  of  the  municipality  represent  the  public,  and  are  pre- 
sumably acting  for  the  public  good,  while  the  holders  of  the 
franchise  represent  simply  their  private  interests ;  and  while 
they  have  devoted  their  property  to  public  use,  they  are,  pre- 
sumably, by  such  use  seeking  their  personal  and  private  gain. 
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If  there  should  be,  in  a  given  case,  a  clear  case  of  oppression 
and  abuse  of  power  by  the  municipal  authorities,  the  courts 
might  afford  relief,  but  it  is  for  the  Legislature  alone  to  del- 
egate authority  and  limit  the  extent  to  which  regulation  shall 
be  carried,  subject  to  the  limitation,  that  under  the  guise  of 
regulation  property  may  not  be  confiscated,  or  its  owner  de- 
prived of  its  use  without  compensation,  and  without  due 
process  of  law. 

It  is  too  well  settled  to  be  longer  the  subject  of  contro- 
versy, that  where  the  owner  of  property  devotes  it  to  a  use 
in  which  the  public  have  an  interest,  he  must,  to  the  extent 
of  the  interest  thus  acquired  by  the  public,  submit  to  the 
control  of  such  property  by  the  public  for  the  common  good. 
Munn  v.  Illinois,  94  U.  S.  113 ;  City  of  ZantsviUe  v.  Zones- 
ville  Oas  Co.,  23  N.  E.  Rep.  55 ;  Hockdt  v.  State,  105  Ind. 
250. 

Indeed,  so  firmly  is  this  established,  and  by  authorities  so 
numerous,  that  it  is  hardly  necessary  to  cite. 

The  work  of  supplying  natural  gas  to  cities  is  a  public 
one,  for  which  property  may  be  appropriated  under  the  right 
of  eminent  domain.  Kincaid  v.  Indianapolis,  etc.,  Co.,  124 
Ind.  577,  and  authorities  cited. 

Property  thus  employed  is  devoted  to  a  public  use,  and  is 
subject  to  regulation  and  control  by  the  State,  and  the  State 
may  delegate  such  control  in  whole  or  in  part  to  munic- 
ipal corporations  in  so  far  as  relates  to  property  thus  de- 
voted to  such  use  within  their  limits.  The  right  of  control 
thus  possessed,  and  which  may  be  so  delegated,  includes  the 
power  to  fix  reasonable  maximum  rates  that  may  be  charged 
by  the  holder  of  the  franchise,  unless  the  State  or  the  mu- 
nicipality are  restrained  by  some  provision  in  the  charter,  or 
grant  of  the  license,  which  amounts  to  a  contract.  Munn  v. 
Illinois,  supra;  Peik  v.  Chicago,  etc.,  R.  W.  Co.,  94  U.  S.  164. 

The  delegation  of  power  by  the  Legislature  in  this  case, 
covering  as  it  does  the  entire  ground  of  the  supply,  distri- 
bution and  consumption  of  natural  gas,  in  our  opinion  car- 
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ries  with  it  and  includes  the  power  to  exercise  a  reasonable 
control  oyer  the  price  which  may  be  charged  to  consumers. 
The  old  ordinance  contained  nothing  whatever  on  the  sub- 
ject of  rates,  and  we  see  no  reason  why  the  city  should  be 
restrained  from  the  enactment  and  enforcement  against  ap- 
pellee °as  well  as  all  others  of  reasonable  regulations  fixing 
maximum  rates  which  might  be  charged  consumers.  The 
Supreme  Court  of  Ohio,  in  the  recent  case  of  OUy  of  Zanes- 
ville  v.  Zanesville  Gas  Light  Co.,  23  N.  E.  R.  55,  applied 
the  principle  of  Munn  v.  Illinois,  supra,  to  the  case  of  a 
company  engaged  in  manufacturing  and  supplying  artificial 
gas  to  the  inhabitants  of  the  city  of  Zanesville.  The  court 
says :  "  Because,  prior  to  any  legislation  on  the  subject,  it 
may  have  possessed  the  common  law  right  of  fixing  its  own 
prices,  it  does  not  place  it  beyond  the  reach  of  any  legisla- 
tive control  on  the  subject,  whenever,  in  the  interest  of  the 
public  good,  it  becomes  necessary  that  such  control  should 
be  had."    . 

The  appellee  in  accepting  its  franchise,  and  in  entering 
upon  its  work  without  exacting  a  stipulation  reserving  to 
itself  the  power  to  fix  its  own  charges,  or  otherwise  contract- 
ing for  a  restraint  of  the  powers  of  the  city,  acted  in  full 
view  of  the  reserved  power  of  the  city,  under  the  statute,  to 
regulate  and  establish  maximum  charges  by  which  it  should 
be  governed. 

We  think  that  provision  in  the  ordinance  is  valid  and 
binding  upon  the  appellee. 

Section  11  of  the  new  ordinance  is  as  follows :  "Any 
corporation,  company,  firm  or  individual  accepting  the  pro- 
visions of  this  ordinance,  shall  be  compelled  to  furnish  gas 
to  all  consumers  along  his  or  their  line  of  mains  whenever 
applied  for." 

This  the  appellee  insists  is  invalid,  and  that  such  com- 
pulsory service  can  not  be  exacted.  There  is  some  conflict 
in  the  courts  over  this  question,  but  that  which  we  regard  as 
the  true  rule  is  laid  down  in  the  case  of  Williams  v.  Mutual  Oas 
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Co.,  62  Mich.  499  (50  Am.  Rep.  266),  where  it  is  held  that 
a  gas  company  is  bound  to  supply  all  individuals  along  its 
lines  requiring  it,  on  payment  or  reasonable  security.     In 
that  case  there  does  not  seem  to  have  been  any  ordinance  re- 
quiring compulsory  service,  but  the  gas  company  refused  on 
demand  to  furnish  gas  to  a  would-be  consumer  unless  he 
would  first  deposit  with  them  $100.  On  the  hearing  the  com- 
pany contended  that  it  was  under  no  legal  duty  or  obligation 
to  supply  any  citizen  of  Detroit  with  gas.     The  court  said : 
"  The  defendant  is  a  corporation,  in  the  enjoyment  of  certain 
rights  and  privileges  under  the  statutes  of  the  State,  and 
charter  and  by-laws  of  the  city,  and  derived  theHefrom.  These 
rights  and  privileges  were  granted  that  corresponding  duties 
and  benefits  might  enure  to  the  citizens  when  the  rights  and 
privileges  conferred  should  be  exercised.     The  !>enefits  are 
the  compensation  for  the  rights  conferred  and  privileges 
granted,  and  are  more  in  the  nature  of  convenience  than 
necessity,  and  the  duty  of  this  corporation  imposed  can  not 
therefore  be  well  likened  to  that  of  the  inn-keeper  or  com- 
mon carrier,  but  more  nearly  approximates  that  of  the  tele- 
graph, telephone  or  mill-owner."  See  Telephone  Co.  v.  Brad- 
bury, 106  Ind.  1 ;  Central  Union  Tel.  Co.  v.  State,  118  Ind. 
194. 

We  regard  the  section  in  question  as  valid,  and  within  the 
power  of  the  city  to  impose  upon  the  appellee. 

The  ordinance  is  long,  and  contains  many  provisions,  the 
validity  of  which  have  not  been  questioned  in  argument  or 
considered  by  us.  This  opinion  can  not  of  course  be  con- 
sidered as  an  adjudication  of  the  validity  of  any  of  its  pro- 
visions not  discussed  and  passed  upon  herein. 

Reference  has  heretofore  been  made  to  the  bond  required 
by  section  2  of  the  ordinance.  The  section  is  long  and  sets 
out  at  length  the  several  conditions  of  the  required  bond. 
No  good  purpose  would  be  subserved  by  adding  .to  the 
length  of  this  opinion  by  copying,  or  even  abstracting  them. 
It  is  sufficient  to  say  that  many  and  onerous  duties  are  im- 
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posed  upon  the  obligors.  No  similar  bond  was  required  by 
the  old  ordinance,  but  by  the  terms  of  the  new  ordinance 
the  appellee  is  denied  the  right  of  carrying  on  the  work  of 
laying  pipe,  making  connections  with  mains,  or  otherwise 
discharging  its  obligations  to  its  patrons,  without  first  exe- 
cuting the  bond.  The  execution  of  the  bond  is  also  made 
of  itself  a  full  acceptance  of  the  new  ordinance  with  all  of 
its  requirements.  Whatever  the  right  or  the  power  of  the 
city  may  be  to  exact  the  execution  of  such  a  bond  as  a  con- 
dition of  the  granting  of  a  franchise  of  this  character  (about 
which  we  express  no  opinion),  it  is  clear  that  it  was  not  in 
its  power  to  exact  it  of  the  appellee  after  it  had  accepted  and 
acted  under  the  provisions  of  the  old  ordinance.  Section  2 
of  the  new  ordinance  is,  therefore,  inoperative  in  so  far  as 
the  appellee  is  concerned. 

The  prosecutions  complained  of  grow  out  of  the  refusal 
of  the  appellee  to  comply  with  that  section  by  executing  the 
bond  and  thus  signify  its  acceptance  of  that  ordinance,  and 
should  not  have  been  commenced  or  maintained. 

The  appellant  contends,  however,  that  even  if  this  is  true 
the  appellee  was  not  entitled  to  relief  by  injunction.  This 
question  has  been  decided  adversely  to  the  appellant  in  the 
recent  case  of  Davis  v.  Fa#ig,  128  Ind.  271. 

It  was  there  held,  following  numerous  authorities,  that  a 
court  of  equity  may  enjoin  the  enforcement  of  a  city  ordi- 
nance to  prevent  a  multiplicity  of  actions,  the  ordinance  be- 
ing void  as  to  the  appellees  in  a  most  material  provision, 
which  absolutely  denied  to  it  substantial  rights  except  on 
condition  that  it  submit  to  unjust  restrictions,  it  had  the 
right  to  go  into  a  court  of  equity  and  have  its  enforcement 
stayed  by  injunction.  We  find  no  error  in  the  record,  and 
the  judgment  is  affirmed. 

Miller,  J.,  took  no  part  in  the  decision  of  this  case. 

Filed  Oct.  31,  1891 ;  petition  for  a  rehearing  overruled  April  28, 1892. 
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Dissenting  Opinion. 

Coffey,  C.  J.— I  regret  my  inability  to  concur  with  my 
brethren  in  so  much  of  the  opinion  in  this  case  as  holds  that 
the  statute  therein  set  out  confers  the  right  to  regulate  the 
price  at  which  natural  gas  shall  be  furnished. 

This  statute  confers  upon  the  boards  of  trustees  of  towns 
and  the  common  councils  of  cities  the  power  to  regulate  the 
safe  supply,  the  safe  distribution,  and  safe  consumption  of 
natural  gas,  but  this  does  not,  in  my  opinion,  include  tie 
right  to  regulate  the  price  at  which  it  shall  be  sold. 

Filed  Oct.  31,  1891. 


♦- 


No.  15,918. 

Hill  et  al.  v.  Pollard. 

Judgment. — Complaint, — Defective  Paragraph.  —  Overruling  Demurrer  to.— 
When  not  Available  Error. — Where  a  demurrer  should  have  been  sus- 
tained to  a  paragraph  of  complaint,  there  is  no  available  error,  if  it  is 
apparent  from  the  record  that  the  judgment  rests  upon  a  good  pan- 
graph  or  paragraphs  of  the  complaint,  for  the  court  can  see  from  the 
record  that  no  harm  was  done  the  complaining  party. 

Trusts  and  Trustee. — Real  Estate.— Agreement  to  Furnish  Monty  and  Tab 
Title  in  Name  of  Another. — A.  and  B.  agreed  to  purchase  a  certain  tnct 
of  land  for  $5,700 ;  A.  was  to  furnish  $2,500  to  make  the  first  cash  pay- 
ment, and  B.  was  to  assume  the  payment  of  the  remainder,  $3,200.  It 
was  agreed  between  A.  and  B.,  and  assented  to  by  C,  the  wife  of  &, 
that  the  title  should  be  taken  in  the  name  of  C,  and  should  be  held  by 
her  in  trust  for  A.  and  B.  A.  turned  over  to  B.  United  States  bonds  to 
the  amount  of  $2,350  to  be  applied  in  payment  on  the  land,  and  was  to 
furnish  the  other  $150  to  B.  in  a  short  time,  which  he  accordingly  did. 
B.  was  entrusted  to  make  the  purchase,  and  the  vendor  not  wishing  to 
accept  the  bonds  as  part  payment,  B.  obtained  the  money  from  C,  his 
wife,  and  made  the  payment.  Three  days  afterwards  B.  sold  the  bonds 
as  the  property  of  C.  for  $2,360,  and  $1,000  was  paid  in  cash  to  B.  as 
agent  of  C,  and  $1 ,360  was  deposited  to  the  credit  of  C. 

Held,  that  the  facts  are  such  as  to  justify  the  trial  court  in  finding  and 
decreeing  that  C.  held  the  land  in  trust,  and  that  A.  held  an  interest  in 
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the  land  in  proportion  to  the  amount  of  his  payment  to  the  whole 
amount  paid. 

From  the  Decatur  Circuit  Court. 

J.  K.  Ewing  and  (7.  Ewing,  for  appellants. 
S.  A.  Bonner,  if.  D.  Tackett,  B.  F.  Bennett  and  D.  Wilson, 
for  appellee. 

Olds,  J. — This  suit  was  brought  by  the  appellee  against 
the  appellants,  Edith  A.  Hill,  Elmer  Hill  and  Lewis  Wiley,  to 
have  a  trust  declared,  and  for  partition  or  sale  of  the  real 
estate  in  which  he  claimed  an  interest.  The  complaint 
originally  consisted  of  six  paragraphs,  but  all  were  dismissed 
except  the  first  and  second.  A  demurrer  was  filed  as  to  the 
first  and  second  paragraphs  and  overruled  and  exceptions 
reserved,  and  the  appellants  answered  by  general  denial. 
The  cause  was  submitted  to  the  court,  and  on  proper  request 
the  court  made  a  special  finding  of  facts  and  stated  its  con- 
clusions and  rendered  judgment  in  favor  of  the  appellee  for 
gf  flfl  of  said  real  estate.  Appellants  Hill  and  Hill  excepted 
to  the  conclusions  of  law,  also  filed  a  motion  for  new  trial, 
which  was  overruled  and  exceptions  reserved,  and  errors  are 
assigned  on  these  rulings.  The  two  paragraphs  of  the  com- 
plaint are  substantially  the  same  except  in  one  particular. 
They  allege  that  appellee  and  appellant  Elmer  Hill  con- 
tracted and  agreed  that  a  certain  tract  of  land  in  Decatur 
county,  Indiana,  describing  it,  should  be  purchased  from  one 
Joshua  Christy;  that  the  same  should  be  purchased  for 
$5,700 ;  that  of  said  sum  appellee  should  furnish  $2,500 ; 
that  appellant  Elmer  Hill  should  pay  as  hid  part  of  the 
purchase  price  of  said  land  the  balance  of  the  purchase  price 
for  said  land ;  that  Elmer  Hill  was  not  to  pay  bis  share  of 
said  purchase  money  in  cash,  but  that  he  expressly  agreed 
with  said  appellee  that  in  consideration  of  his,  said  Pollard's 
'  payment  of  said  sum  of  $2,500  said  Hill  would  assume  the 
payment  of  two  debts  secured  by  a  mortgage  on  said  land, 
one  for  $700  to  and  in  favor  of  one  William  S.  Woodfill, 
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and  one  for  $2,500  to  and  in  favor  of  one  Jesse  Doyle,  and 
by  him  assigned  to  one  Wiley,  who  was  made  a  defendant. 
The  mortgages  and  assignments  were  made  a  part  of  the 
complaint  as  exhibits ;  that  the  amounts  of  money  so  to  be 
advanced  by  said  appellee  and  said  Elmer  Hill  by  the  pay- 
ments as  set  out  in  the  paragraph  was  to  constitute  and  de- 
termine their  respective  interests  in  said  land. 

It  is  also  alleged  that  it  was  further  agreed  between  said 
appellee  and  said  Elmer  Hill  that  said  conveyance  should  be 
made  by  said  Christy  and  his  wife  Martha  to  appellant 
Edith  A.  Hill,  wife  of  said  Elmer  Hill,  and  that  she  should 
hold  the  legal  title  to  said  land,  but  that  she  should  hold  the 
same  in  trust  for  the  benefit  of  said  appellee,  and  said  Elmer 
Hill,  in  accordance  with  and  in  pursuance  of  the  aforesaid 
agreement  between  said  appellee  and  appellant  Elmer  Hill ; 
that  in  pursuance  of  the  aforesaid  contract  said  appellee  did 
furnish  the  sum  of  $2,500  to  said  appellant  Elmer  Hill,  with 
the  express  understanding  and  agreement  that  the  same 
should  be  paid  to  said  Joshua  Christy  as  a  part  payment  of 
said  purchase  price  of  said  real  estate ;  that  in  further  pursu- 
ance of  said  contract  said  conveyance  by  said  Christy  and 
wife  was  made  by  deed,  a  copy  of  which  is  filed  with  and 
made  a  part  of  the  complaint  by  exhibit  to  said  appellant 
Edith  Hill ;  that  no  part  of  said  purchase  money  was  paid 
by  said  Edith  Hill ;  that  said  Elmer  Hill  has  wholly  failed 
to  pay  said  Wiley  any  part  of  the  mortgage  debt  due  him, 
or  any  interest  on  the  same,  but  that  he  has  paid  the  Wood- 
fill  debt. 

It  is  further  averred  that  it  was  expressly  understood  and 
agreed  between  appellee  and  appellant  Elmer  Hill  that  said 
Edith  was  to  accept  said  conveyance  and  to  hold  the  same 
in  trust  to  carry  out  the  provisions  of  said  contract  as  to  tbe 
respective  interests  of  said  parties,  and  to  account  to  the 
appellee  for  his  share  of  the  rents  and  profits  in  said  land  ' 
as  his  interest  in  said  land  entitled  him  to ;  that  it  was  fur- 
ther  agreed  that  if  appellee  became  dissatisfied  and  desired 
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the  land  to  be  sold  and  his  interest  paid  to  him,  the  land 
should  be  sold  and  appellee's  interest  paid  to  him. 

It  is  farther  averred  that  appellant  Edith  Hill  accepted 
said  conveyance  wfth  full  knowledge  of  the  facts  and  cir- 
cumstances and  contract  aforesaid  between  appellee  and  her 
husband,  she  having  the  knowledge  at  and  before  the  time 
she  accepted  the  conveyance ;  that  appellee  is  and  for  a  long 
time  has  been  dissatisfied  and  desirous  to  have  the  land  sold, 
and  the  trust  terminated,  and  the  appellants,  Hill  and  Hill, 
and  each  of  them,  fail  and  refuse  to  acknowledge  the  inter- 
est of  appellee  in  the  land,  that  said  appellant  Edith  Hill 
holds  the  same  and  denies  the  interest  of  the  appellee  in  the 
land. 

The  second  paragraph  expressly  avers  that  the  deed  was 
so  taken  in  the  name  of  said  Edith  Hill  in  accordance  with 
the  agreement  and  without  any  fraudulent  intent.  The  first 
paragraph  does  not  contain  any  averment  that  the  deed  was  so 
taken  without  any  fraudulent  intent,  though  the  pleading 
shows  by  its  averments  that  the  deed  was  made  in  pursuance 
of  a  purchase  for  full  consideration  paid  and  to  be  paid,  and 
the  deed  taken  in  the  name  of  Edith  Hill  by  mutual  agree- 
ment of  the  parties  paying  the  purchase-money  and  with  her 
knowledge  of  and  assent  to  such  contract. 

It  is  urged  that  the  first  paragraph  is  bad  for  the  reason 
that  it  contains  no  averment  to  the  effect  that  the  transac- 
tion was  a  good  faith  transaction,  made  without  any  fraudu- 
lent intent.  It  is  unnecessary  to  consider  this  question  any 
further  than  to  say  that  the  second  paragraph  does  contain 
such  an  averment,  and  the  court,  by  its  14th  finding  of  fact, 
finds  "  that  the  arrangement  for  the  purchase  of  said  farm  and 
the  placing  of  the  title  thereof  in  said  Edith  A.  Hill  was 
made  in  good  faith  and  without  any  intention  on  the  part  of 
plaintiff  in  this  cause  to  defraud  his  creditors/9 

From  this  finding  it  is  clearly  apparent  that  the  appel- 
lants were  not  harmed  by  the  ruling  on  the  demurrer  in  over- 
ruling of  the  demurrer  to  the  first  paragraph,  and  that  the 
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finding  and  judgment  rests  on  the  second  paragraph.  The 
material  fact  omitted  from  the  first  paragraph  was  consid- 
ered, tried  and  determined,  and  the  court  made  a  special 
finding  of  the  material  fact  alleged  to  be  bmitted  in  the  first 
paragraph.  The  rule  governing  in  such  cases  is  well  and 
clearly  stated  in  Elliott's  Appellate  Procedure,  section  666, 
and  the  authorities  collected  supporting  the  rule.  In  that 
section  it  is  said :  "  If  the  record  proper  clearly  shows  that 
the  judgment  rests  on  the  good  paragraph  or  paragraphs, 
there  is  no  available  error,  since  the  court  can  see  from  an 
inspection  of  the  record  that  no  hatm  was  done  the  com- 
plaining party." 

In  this  case  it  plainly  appears  that  the  omitted  fact  was 
determined  and  a  finding  of  the  fact  by  the  court  in  its 
special  finding  of  facts,  and  no  harm  was  done  the  complain- 
ing party  by  the  ruling,  and,  therefore,  the  court  will  not 
reverse  the  judgment  on  account  of  such  error,  it  being 
harmless. 

The  next  question  presented  arises  on  the  overruling  of 
the  motion  for  a  new  trial,  questioning  the  correctness  of 
the  facts  as  found  by  the  court.  We  have  examined  the 
evidence  and  think  it  fairly  supports  the  findings.  True, 
there  is  a  conflict  in  the  evidence,  but  the  weight  to  be  given 
to  the  various  items  of  evidence,  or  statements  of  witnesses, 
must  be  determined  by  the  trial  court. 

It  can  hardly  be  seriously  contended  but  that  the  appel- 
lee gave  to  the  appellant  Elmer  Hill,  prior  to  the  execution 
of  the  deed,  two  United  States  Government  bonds,  amount- 
ing to  and  of  the  value  of  $2,350,  in  pursuance  of  their 
agreement,  to  be  used  by  Hill  to  make  the  cash  payment  on 
the  land,  but  it  is  contended  on  behalf  of  counsel  for  the 
appellant  that  neither  the  bonds  nor  the  money  received  from 
the  bonds  were  used  in  making  such  cash  payment,  but  on 
the  contrary  the  vendor  refused  to  accept  the  bonds,  pre- 
ferring the  money,  and  that  Mrs.  Hill  furnished  the  money 
and  made  the  payment,  and  some  few  days  thereafter  her 
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husband  had  the  bonds  cashed  and  converted  the  money  re* 
ceived  thereon  to  his  own  use,  at  least  it  is  not  claimed  that 
he  ever  refunded  the  money  to  appellee. 

There  is  some  evidence  tending  to  show,  and  from  which  the 
court  may  have  found  that  there  was  an  agreement  made  be- 
'  tween  appellee  and  appellant  Elmer  Hill  to  purchase  the 
land,  appellee  furnishing  the  money  for  the  cash  payment, 
and  to  put  the  title  in  the  name  of  Mrs.  Hill,  and  this  was 
talked  over  in  the  presence  of  and  assented  to  by  Mrs.  Hill. 
The  deed  was  executed  and  the  cash  payment  made  on  the 
13th  day  of  March,  1886,  and  it  appears  by  the  testimony 
of  the  cashier  of  the  Citizens'  National  Bank,  that,  on  the 
16th  day  of  the  same  month,  the  bonds  were  sold  to  that 
bank  for  $2,360 ;  that  they  were  coupon  bonds ;  that  they 
were  sold  in  the  name  of  Edith  A.  Hill,  and  $1,360  of  the 
amount  deposited  to  her  credit  and  $1,000  drawn  in  cash. 

There  is  evidence,  we  think,  from  which  the  court  may 
have  found,  as  it  did  in  fact  find,  that  the  agreement  in  re- 
lation to  the  farm  was  made  between  appellee  and  Elmer 
Hill ;  that  the  title  to  the  land  was  to  be  taken  in  the  name 
of  Mrs.  Hill,  and  that  Mrs.  Hill  agreed  to  it ;  that  appellee 
turned  over  the  bonds,  amounting  to  $2,350,  to  appellant 
Elmer  Hill,  he  agreeing  to  furnish  the  remainder  of  the  $2,- 
500,  being  $150  for  appellee,  who  was  to  repay  it  soon 
thereafter ;  that  Hill  made  the  purchase,  and  the  grantor  not 
desiring  to  accept  the  bonds  as  cash,  thereupon  Hill  treated 
the  bonds  as  his  own,  procured  the  money,  $2,500,  tempo- 
rarily of  Mrs.  Hill,  paid  it  over  in  lieu  of  the  bonds,  and 
held  the  bonds  as  the  property  of  Mrs.  Hill  for  the  re- 
payment of  the  money  she  had  advanced  in  lieu  of  them,  and 
three  days  later  had  them  cashed  as  her  property,  and 
received  $1,000  as  her  agent,  and  had  the  remainder  .depos- 
ited to  her  credit,  and  some  time  afterwards  appellee  paid  to 
Hill  the  $150  advanced  for  appellee  in  making  the  cash  pay- 
ment. 

Vol.  132.— 38 


694  SUPREME  COURT  OF  INDIANA, 

Hill  ti  al.  v.  Pollard. 

This  view  of  the  evidence  carries  oat  the  agreement  hon- 
estly as  made,  and  creates  a  trust  in  favor  of  appellee  in  the 
land  as  clearly  and  effectually  as  if  the  bonds  had  been  de- 
livered to  the  purchaser  in  payment  of  the  land,  and  goes 
upon  the  presumption  that  the  parties  were  acting  honestly 
in  the  transaction.  Suppose,  instead  of-  delivering  to  Hill 
the  bonds,  the  appellee  had  given  to  him  his  check  on  the 
bank,  payable  to  bearer,  to  be  delivered  to  the  purchaser. 
Instead  of  delivering  the  check  Hill  had  paid  the  purchaser 
the  money,  and  without  appellee's  knowledge  he  had  retained 
the  check  as  his  own  and  procured  it  cashed,  and  kept  the 
money,  can  it  be  said  in  justice  and  fair  dealing  that  appel- 
lee's money  did  not  go  into  the  land  ?  We  think  not.  Or, 
suppose,  without  appellee's  knowledge,  before  he  paid  the 
purchaser,  he  had  drawn  the  money  and  deposited  it  in  his 
general  account  in  the  bank,  and  then  drew  his  own  check 
on  the  bank  in  favor  of  the  purchaser,  and  the  purchaser  had 
drawn  the  money  on  the  check  of  Hill.  In  such  a  case  we 
certainly  think  a  court  of  equity  ought  not  to  hold  that  ap- 
pellee's money  did  not  go  to  pay  for  the  land. 

In  case  the  check  had  been  retained  and  the  money  paid, 
and  afterwards  the  money  drawn  upon  the  check,  it  would 
be  but  a  cashing  of  the  check  or  advancing  of  the  money 
upon  it  for  the  drawer,  and  in  the  case  at  bar  it  was  a 
cashing  of  the  bonds  or  advancing  money  upon  them 
and  afterwards  disposing  of  them  and  retaining  the  money 
received  in  payment  of  the  amount  advanced.  To  hold  to 
any  other  theory  would  be  to  hold  that  the  parties,  Hill  and 
his  wife,  resorted  to  a  trick  in  the  absence  of  the  appellee, 
obtaining  his  bonds  to  be  used  as  a  cash  payment  on  the 
land  in  which  he  was  to  have  an  interest,  and  thus  without  his 
knowledge  by  practicing  a  fraud  upon  him  and  paying  for  the 
land  out  of  other  money  and  keeping  the  bonds,  converting 
them  to  their  own  use  and  for  the  purpose  of  and  with  the 
fraudulent  intent  of  depriving  the  appellee  of  any  interest  in 
the  land.     From  the  testimony  of  Mr.  Christy,  the  grantor,  it 
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appears  that  the  appellee  and  the  appellant  Elmer  Hill  came 
to  see  him  at  his  farm  the  day  before  the  deal  was  made ; 
that  the  next  day  he  went  to  town  and  made  the  sale,  trans- 
acting the  business  with  Mr.  Hill ;  that  he  declined  to  ac- 
cept the  bonds  in  payment,  and  he  went  to  the  house  and 
upon  request  Mrs.  Hill  handed  her  husband  the  money  and 
he  paid  it  over  to  the  grantor,  and  that  afterwards  in  speak- 
ing of  the  transaction  Hill  said  that  he  had  sold  some  bonds 
of  MrN  Pollard.  The  trial  court  must  draw  conclusions  from 
what  transpired  and  find  the  facts,  and  if  there  is  evidence 
to  support  the  conclusions  drawn  and  facts  found,  this  court 
will  not  disturb  the  finding.  Equity  regards  that  done 
which  ought  to  have  been  done.  If  after  obtaining  the  bonds 
Hill  retained  the  bonds  and  furnished  money  in  lieu  of  the 
bonds  to  pay  the  purchase-money,  equity  will  treat  the  money 
as  being  substituted  for  the  bonds  and  as  being  the  money 
of  the  appellee  when  it;  was  passed  over  to  the  grantor.  We 
think  the  court  drew  the  correct  conclusions  from  the  evi- 
dence. 

It  is  contended  further  that  the  $150  paid  afterwards  did 
not  go  into  this  land  so  as  to  give  the  appellee  an  interest  to 
that  extent.  We  think  it  did.  The  transaction  was  agreed 
to  between  the  parties,  and  appellee  was  to  pay  $2,500  as  the 
cash  payment  in  purchase  of  the  land,  and  Elmer  Hill  was 
intrusted  with  the  transaction  of  the  business,  and  the  bal- 
ance of  the  $2,500  was  paid  to  Hill  in  accordance  with  the 
agreement  and  received  by  him.  The  finding  and  judgment 
in  favor  of  the  appellee  for  gffjjjj  of  the  real  estate  was  cor* 
rect.  See  Hughes  v.  State,  117  Ind.  470;  Ballard's  Real 
Estate  Statutes,  sections  340,  341,  and  authorities  cited. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed,  with  costs. 

Filed  Nov.  22, 1891 
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No.  16,987. 

Chandler  et  al.  v.  Beal  et  al. 

Evidence. — Report  of  Drainage  Commissioner*  not  Competent. — Error.—' Re- 
ports of  drainage  commissioners  are  not  competent  evidence  on  an  ap- 
peal from  such  assessments,  and  when  proper  objections  are  made  and 
exceptions  are  taken,  the  admission  of  such  evidence  will  constitute  re- 
versible error. 

Same. — Location  of  Ditch. — In  Discretion  of  Commissioners. — Can  not  Review 
in  Absence  of  Fraud. — The  location  of  a  ditch  upon  the  best,  cheapest 
and  most  available  route  is  a  matter  left  to  the  judgment  of  the  com- 
missioners, which,  in  the  absence  of  fraud,  is  not  subject  to  review  by 
the  courts  and  evidence  to  that  effect  should  be  excluded. 

8ms. — Exclusion  of. — Immateriality. — It  was  not  error  to  refuse  to  allow 
the  remonstrators  to  ask  a  witness  on  cross-examination  if  he  did  not 
go  with  the  commissioners  and  direct  them  where  to  locate  the  ditch, 
as  such  evidence  was  immaterial. 

Costs. —  Uncalled  Witnesses. — Manner  of  Taxiing. — Discretionary  with  Court. — 
The  matter  of  taxing  the  costs  of  witnesses  who  were  subpoenaed  and 
were  not  called  to  testify  on  the  trial,  is  a  question  largely  in  the  dis- 
cretion of  the  trial  court. 

From  the  Fulton  Circuit  Court. 

M.  R.  Smith  and  D.  C.  Justice,  for  appellants. 

G.  W.  Holman  and  R.  C.  Stephenson,  for  appellees. 

Miller,  J. — This  case  is  in  this  court  a  second  time. 
Bell  v.  Cox,  122  Ind.  153. 

After  its  return  to  the  circuit  court  a  trial  was  had 
upon  the  issue  joined  upon  the  petition  and  remonstrance, 
which  resulted  in  the  approval  of  the  report  of  the  drain- 
age commissioners,  and  an  order  for  the  construction  of 
the  ditch. 

The  first  question  discussed  in  the  briefs  of  counsel  re- 
lates to  the  ruling  of  the  court  in  permitting  the  petition 
and  report  of  the  commissioners  to  be  introduced  and  read 
in  evidence. 

It  is  now  well  settled  that  the  reports  of  drainage  com- 
missioners are  not  competent  evidence  on  an  appeal  from 
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such  assessments,  and  that  when  proper  objections  are 
made  and  exceptions  taken  the  admission  of  such  evidence 
will  constitute  reversible  error.  Corey  v.  Swagger,  74  Ind. 
211 ;  Beck  v.  Pavey,  69  Ind.  304 ;  TurUy  v.  Oldham,  68 
Ind.  114 ;  McKinsey  v.  Bowman,  68  Ind.  88 ;  Coyner  v. 
Boyd,  55  Ind.  166 ;  Freeh  v.  Christian,  55  Ind.  320. 

Objections  to  the  introduction  of  evidence  must  be 
made  at  the  time  it  is  offered,  and  the  grounds  of  the  ob- 
jection stated  with  such  reasonable  certainty  as  to  call  the 
mind  of  the  court  to  the  rule  or  rules  of  law  making  it 
incompetent.  Objections  not  stated  to  the  court  below 
will  not  be  considered  by  this  court  on  appeal.  Lake  Erie, 
etc.,  R.  W.  Co.  v.  Parker,  94  Ind.  91 ;  Binford  v.  Young, 
115  Ind.  174;  Elliott's  App.  Procedure,  section  779. 

Where  specific  grounds  of  objection  are  stated,  the  im- 
plication is  that  there  are  no  others,  or,  if  others,  that  they 
are  waived.     Elliott's  App.  Procedure,  section  775. 

The  objections  to  the  admission  of  the  evidence  com- 
plained of  are  stated  in  the  record  as  follows : 

"  Remonstrators  then  and  there  objected  to  the  intro- 
duction of  the  report  of  the  commissioners  of  drainage, 
but  the  court  overruled  the  objection,  and  to  this  ruling* 
the  remonstrators  then  and  there  objected.  Their  objec- 
tion was  based  on  the  ground  that  E.  J.  Deep,  one  of  the 
commissioners,  was  not  regularly  appointed;  they  also 
objected  to  the  report  of  the  commissioners  of  drainage 
on  the  ground  that  it  does  not  show  that  the  proposed 
ditch  will  be  sufficient  to  carry  off  all  the  water,  and  that 
one  interested  person,  Zephaniah  Beall,  was  a  chainman, 
assisting  the  commissioners  in  locating  the  ditch ;  they 
also  objected  to  the  report  on* the  grounds  that  after  the 
viewers  made  their  report  showing  they  assessed  land  in 
" Union "  township,  it  was  inserted  "Rochester"  town- 
ship, without  the  assembling  of  the  commissioners  to 
amend  their  report  themselves. 

"  The  court  overruled  the  objections  of  the  remonstra- 
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tors  to  the  report,  and  to  this  ruling  the  remonstrators 
then  and  there  excepted." 

This  objection  not  only  did  not  specifically  point  out 
the  grounds  of  objection  urged  to  it  in  this  court,  but  was 
well  calculated  to  divert  the  attention  of  the  court  away 
from  the  record  and  authorities  making  the  evidence  in* 
competent. 

The  appellants  offered  to  prove  by  a  number  of  wit- 
nesses that  the  route  selected  for  the  proposed  ditch  was 
not  the  most  practicable,  but  that  another  route  would 
accomplish  the  purpose  of  drainage  better,  cheaper  and 
be  more  practicable ;  that  the  ditch  as  located  would  not 
drain  appellants'  lands,  but  would  injure  them.  The  court 
rejected  the  proffered  proof,  and  proper  objections  and  ex- 
ceptions were  made.  The  statements  contained  in  the  offer 
to  the  effect  that  the  ditch  would  not  drain  the  appellants9 
lands  were  merely  incidental  to  the  proposition  that  an- 
other and  different  route  should  have  been  selected. 

The  court  did  not  err  in  refusiug  this  evidence.  The 
location  of  the  ditch  upon  the  best,  cheapest  and  most 
available  route  was  a  matter  left  to  the  judgment  of  the 
*  commissioners,  which,  in  the  absence  of  fraud,  was  not 
subject  to  review  by  the  court.  Anderson  v.  Baker,  98 
Ind.  587;  Heick  v.  Voight,  110  Ind.  279;  Meranda  v. 
Spurlin,  100  Ind.  880. 

It  was  not  error  to  refuse  to  allow  the  remonstrators  to 
ask  a  witness  on  cross-examination  if  he  did  not  go  with 
the  commissioners  and  direct  them  where  to  locate  the 
ditch.  We  find  nothing  in  the  original  examination  of 
the  witness  to  make  such  cross-examination  pertinent. 
Nor  does  it  appear  to  be  a*  all  material  whether  he  did, 
or  did  not,  render  such  assistance  to  the  commissioners. 

The  court  overruled  a  motion  to  tax  the  fees  and  mile- 
age of  certain  witnesses  to  the  appellees,  for  the  reason 
that  they  had  been  subpoenaed  by  the  appellees  and  not 
called  to  testify  on  the  trial. 
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We  can  not  say  that  the  court  erred  in  overruling  this 
motion.  It  may  have  been  that  the  course  of  the  appel- 
lees in  having  the  witnesses  present  to  testify  was  the 
mere  exercise  of  common  prudence  to  meet  anticipated 
evidence  of  the  appellant.  It  may  have  been  that  the 
conduct  of  the  appellant  was  such  as  to  cause  the  appel- 
lees to  believe  that  their  presence  in  court  was  necessary. 
Such  matters  ope  necessarily  left  much  to  the  discretion 
of  the  trial  court.  Ohio,  etc.,  JR.  W.  Co.  v.  Trapp,  4  App. 
69 ;    Alexander  v.  Harrison,  2  Ind.  App.  47. 

Judgment  affirmed. 

Filed  Not.  18, 1892 


No.  15,590. 

Black  v.  Plunkett  et 

From  the  Montgomery  Circuit  Court. 
T.  F.  Davidson  and  J".  West,  for  appellant. 
B,  Grant  and  A.  B.  Anderson,  for  appellee. 

Olds,  J. — This  case  is  in  this  court  for  the  second  time.  The  former 
decision  is  Plunkett  v.  Blacky  117  Ind.  14.  The  jpdgment  being  reversed,  it 
was  certified  back  to  the  Montgomery  Circuit  Court,  and  the  demurrer 
sustained  to  the  complaint,  and  two  amended  paragraphs  of  complaint 
filed,  to  each  of  which  a  demurrer  was  filed  and  sustained,  and  exceptions 
reserved,  and  judgment  on  demurrer  in  favor  of  the  defendant.  After- 
wards the  appellant  filed  his  complaint  to  review  the  judgment,  to  which 
a  demurrer  was  sustained  and  exceptions  reserved,  and  t^is  appeal  prose- 
cuted. The  facts  substantially  appear  in  the  former  opinion  of  JFfunkelt 
v.  Blacky  supra,  the  only  difference  being  that  appellant  pleaded  the  facts 
a  little  more  fully  in  relation  to  the  contract.  It  appears  that  the  judg- 
ment in  the  Parke  Circuit  Court  is  in  full  force,  and  that  an  execution 
was  issued  thereon  to  the  sheriff  of  Montgomery  county.  It  appears  from 
the  averments  of  the  complaint  that  there  was  an  agreement  entered  into 
by  which,  the  judgment  plaintiff,  for  a  consideration,  was  to  allow  the 
judgment  to  be  set  aside  and  permit  a  judgment  to  go  in  favor  of  the 
judgment  defendant,  the  plaintiff  herein,  but  the  contract  was  never  car- 
ried out  and  executed.  Under  the  authority  of  the  former  decision, 
Plunkett  v.  Black,  supra,  the  Montgomery  Circuit  Court  had  no  jurisdic- 
tion, and  the  judgment  must  be  affirmed.  It  is  suggested  that  it  is 
shown  that  the  appellant  owns  land  in  Montgomery  county,  and  the 
writ  casts  a  cloud  upon  his  title,  and  that  such  fact  gives  the  Montgom- 
ery Circuit  Court  jurisdiction  to  remove  the  cloud  and  to  quiet  appel- 
lant's title,  but  this  is  not  a  suit  to  quiet  title. 

Judgment  affirmed,  with  costs. 

Filed  June  15, 1892. 
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Martin  t.  The  State,  ex  rdL 
No.  15,171. 

The  Baltimore  and  Ohio  and  Chicago  Railroad  Com- 
pany v.  Smith,  Treasurer,  etc. 

From  the  Lake  Circuit  Court. 

H.  Newbegin,  for  appellant. 

22.  C  Bell  and  &  22.  Morris,  for  appellee. 

Olds,  J. — This  action  is  by  the  appellant  against  the  appellee  to  en- 
join the  collection  of  a  tax  placed  upon  the  duplicate  of  Lake  county  on 
the  property  of  appellant  in  Hobart  township,  as  its  pro  rata  share  of  an 
appropriation  of  $10,000  aid  voted  by  the  qualified  voters  of  said  town* 
ship  to  the  New  York  and  Chicago  Railway  Company,  or  its  successors  by 
consolidation,  to  construct  a  railroad  through  said  township.  The  same 
facts  are  pleaded  both  in  the  complaint  and  answer,  and  the  same  ques- 
tions are  raised,  and  the  same  agreement  made  as  in  the  case  of  Jjake 
Shore,  etc,  22.  W.  Co.  v.  Smith,  ante,  p.  512. 

Both  cases  having  been  fully  briefed,  raising  the  identical  questions, 
and  having  been  passed  upon  in  the  other  case,  we  affirm  this  judgment 
on  the  decision  in  that  case. 

Judgment  affirmed,  with  costs. 

MoBbtde,  J.,  dissents. 
Filed  May  11, 1892 ;  petition  for  a  rehearing  overruled  June  14, 1892. 


15950.    Ewing  v.  Justice.    15951.    Ewing  v.  Febkald. 

From  the  Cass  Circuit  Court. 

F.  UBman,  J.  0.  Nelson  and  Q.  A.  Myers,  for  appellant. 

By  the  Coubt. — The  material  questions  in  the  cases  above  named  are 
the  same  as  those  in  Ewing  v.  Wilson,  ante,  p.  223,  and  the  judgments 
are  affirmed  upon  the  authority  of  the  decision  in  that  case. 

Filed  April  27, 1892. 


No.  16,409. 

Martin  v.  The  State,  ex  bel. 

From  the  Blackford  Circuit  Court 

22.  &  Gregory  and  A.  G.  SUverburg,  for  appellant. 

Elliott,  C.  J. — Affirmed  upon  the  authority  of  iMfaddsr  v.  Arts,  dew 
131  Ind.  598. 

Filed  June  11, 1892. 
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ACTION. 

1.  Survival  of.— Perianal  Injuries. — Death  of  Party. —  When  Personal  Repre- 
tentative*  eon  not  Maintain  Action. — Sections  282  and  234,  &  S.  1881,  Con" 
strued. — Where  an  injured  party  brought  suit  and  recovered  damages 
in  his  lifetime,  including  damages  for  a  disease  superinduced  by 
reason  of  his  injuries,  and  the  judgment  was  paid  and  received  by 
him,  and  his  death  afterwards  resulted  from  the  iojury,  his  personal 
representatives  can  not  maintain  an  action.  Under  sections  282  and 
284,  B.  S.  1881,  an  action  may  only  be  maintained  by  the  personal 
representatives  of  the  deceased  for  the  wrongful  act  or  omission  of 
another  if  the  deceased  might  have  maintained  an  action,  had  he 
lived,  for  such  wrongful  act  or  omission.  An  action  for  a  cause  of 
action  liquidated  and  satisfied  can  not  survive  in  favor  of  any  per- 
son. Hecht  v.  Ohio,  etc.,  R.  W.  Co.,  607 

2.  Same. — In  the  action  brought  after  the  death  of  the  injured  party,  the 
parties  are  the  same  as  in  the  action  instituted  in  his  lifetime,  except 
that  the  injured  party  is  represented  by  his  personal  representatives. 
The  cause  of  action  is  the  same,  and  while  in  minor  particulars  the 
measure  of  damages  differs,  this  does  not  cause  the  action  to  survive. 
Although  some  items  of  evidence  may  be  competent  or'even  necessary 
in  one  case  that  are  not  in  the  other,  and  the  method  of  proof  may 
differ,  still  the  action  in  either  case  is  based  on  the  negligence  of  the 
defendant  in  causing  the  same  aud  identical  injury,  and  the  damages 
sustained  in  either  case  grow  out  of  the  injury  caused  by  such  negli- 
gence, lb. 
\                                      ADOPTION. 

1.  Husband  and  Wife  Jointly  Adopting. — Husband  and  wife  may  jointly 
adopt  a  child.  Markover  v.  Krauss,  294 

2.  Same. — Foreign  Adoption. — Filing  Record  in  this  State. — By  filing  in  the 
courts  of  this  State  a  certified  copy  of  the  adoption  of  a  child  in  an- 
other State,  the  child  is  not  thereby  re-adopted ;  and  the  child,  with- 
out the  presence  or  consent  of  the  adopting  husband  and  wife,  may 
cause  a  record  thereof  to  be  made  in  any  court  of  this  State.  Io. 

3.  Same. — Effect  of  Filing  Record.— The  effect  of  filing  a  certified  copy  of 
the  record  of  the  adoption  of  a  child  in  another  State  simply  enables 
the  adopted  child  to  enforce  such  rights  as  arise  out  of  the  original 
adoption ;  and  until  there  has  been  such  a  compliance  with  the  stat- 
ute the  courts  of  this  State  will  not  recognize  or  enforce  those  rights. 

lb. 

4.  Same. — Adult. — Adoption  of. — There  is  nothing  to  prevent  the  adoption 
of  an  adult.  lb. 

5.  Same.— Child  Adopted  by  Husband  and  Former  Wife.— Right  of  Chadless 

Widow  of  Second  Marriage  as  Against  Such  Child. — A  child  jointly  adopt- 
ed during  a  former  marriage  by  husband  and  wife,  takes  a  fee  sim- 
ple in  the  real  estate  of  the  husband,  subject  to  the  life-estate  of  the 
childless  widow  by  a  second  or  other  marriage,  owned  by  the  adopt- 
ing father  at  any  time  during  such  subsequent  marriage  in  the  con- 
veyance of  which  she  has  not  joined  with  him.  lb. 

(601) 
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ADVANCEMENTS. 

See  Evidence,  5. 

ADVERSE  POSSESSION. 

See  Trust  and  Trustee,  1. 

Officer. —  Writ  of  Attachment. — Conveyance  by  Grantor  Out  of  Possession. — The 
possession  of  an  officer  of  the  law  under  a  writ  of  attachment  is  not 
adverse  possession  in  the  true  sense  of  the  term  so  aB  to  avoid  a  con- 
veyance made  by  a  grantor  out  of  possession. 

Winstandley  v.  Stipp,  648 

AFFIDAVIT. 

See  Contdiuanob;  Criminal  Law,  12. 

ALIBL 
See  Criminal  Law,  9. 

ALIMONY. 
See  Divorce,  3. 

AMENDMENT  OF  PLEADING. 
See  Practice,  16, 18. 

ANSWERS  TO  INTERROGATORIES. 

8ee  Mabihb Insurance,  2;  Practice,  20;  Railroad,  16, 17 ;  Verdict, 

2,4. 

APPEAL. 
See  Drainage,  7, 13;  Gravel  Roads,  12;  Injunction,  2;  Practice,  1. 

1.  Dismissal  of. — Assignment  of  Errors. — Failure  to  Name  Parties. — Notice  to 
Co- Parties. — A  failure  to  name  all  the  parties  in  an  assignment  of 
errors,  or  a  failure  to  give  notice  to  co-parties,  against  whom  judgment 
was  rendered  in  the  court  below,  is  a  ground  for  the  dismissal  of  the 
appeal.  Brown  v.  Trexler,  106 

2.  Same. — Objection  to  Assignment  of  Errors. —  Waiter  of. — Submission  of 
Cause. —  What  Does  not  Constitute. — An  agreement  on  the  part  of  appel- 
lees to  allow  counsel  for  appellant  an  extension  of  time  for  filing  his 
brief,  with  a  request  that,  when  the  briefs  were  filed,  the  case  should 
be  passed  upon  in  the  regular  way,  and  afterwards  a  second  agree- 
ment for  an  extension,  in  which  the  right  to  make  any  legal  objec- 
tion to  the  record  and  assignment  of  errors  was  reserved,  did  not  con- 
stitute a  waiver  of  any  objection  to  the  assignment  of  errors,  or  a 
submission  of  the  cause  by  agreement.  lb. 

3.  In  Term. —  When  IrregularitieswUl  not  Invalidate. — Supreme  Court — Notice. 
— When  an  appeal  bond  is  filed  and  approved  in  open  court  at  the  same 
term  that  the  motion  for  a  new  trial  was  overruled,  and,  within  a  rea- 
sonable time  after  the  prayer  for  au  appeal,  an  irregularity,  such  as 
the  failure  to  name  the  sureties  on  the  bond  at  the  time  of  praying  the 
appeal,  will  not  invalidate  the  appeal.  The  appeal  having  been 
taken  in  term,  notice  was  not  required.  Wilson  v.  Bennett,  210 

4.  Questions  Arising  on  Trial.— How  Presented.— Questions  arising  on  the 
trial,  and  not  on  the  pleadings,  must,  on  appeal,  be  presented  by  a 
bill  of  exceptions.  State  v.  Bercaw,  260 

5.  Filing  Transcripts.— Order  of — Advancement. — Appeals  must  be  docketed 
and  heard  in  the  order  in  which  the  transcripts  are  filed,  but  the 
court  may,  in  cases  involving  important  public  interests,  direct  oth- 
erwise and  advance  the  hearing  of  the  cause,  but  a  party  is  not  enti- 
tled to  such  advancement  as  a  matter  of  right. 

Parker  v.  State,  ex  rel.t  419 
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APPELLATE  COURT. 

Jurisdiction. — Action  for  Recovery  of  Specific  Personal  Property. — Equitable  De- 
fence*— The  Appellate  Court  has  jurisdiction  where  an  appeal  is  taken 
in  an  action  for  the  recovery  of  specific  personal  property,  although 
intermediate  between  the  filing  of  the  complaint  and  the  rendition  of 
the  judgment  defences  of  an  equitable  nature  mar  be  interposed. 

Smith  v.  Downey,  83 

APPOINTMENT  OF  COUNSEL. 
See  Criminal  Law,  1, 19. 

APPORTIONMENT. 

Fictitious  Suit. — Collusion. — Motion  to  Dismiss. — An  action  was  brought  ques- 
tioning the  validity  of  two  acts  of  the  Legislature  and  to  enjoin  the 
officers  of  the  county  from  acting  under  them,  and  to  compel  them  to 
proceed  under  an  earlier  act  of  the  Legislature  relating  to  the  same 
subject. 

Held,  that  the  action  was  properly  brought  against  the  officers  named,  and 
the  fact  that  such  officers,  relator,  and  attorneys  all  entertain  the 
same  opinion  of  the  laws  in  question,  or  are  otherwise  agreed,  is  im- 
material 

Held,  also,  that  when  the  Attorney  General  moved  to  dismiss  the  appeal 
on  the  ground  that  the  suit  was  fictitious  and  collusive,  and  all  the 
parties  to  the  original  litigation  file  affidavits  and  answers  denying 
collusion,  and  asserting  that  the  controversy  is  real,  and  there  is 
nothing  in  the  record  or  in  the  showing  made  by  the  Attorney  General 
sufficient  to  authorize  a  dismissal,  the  motion  could  not  be  entertained. 

Parker  v.  State,  ex  rel.,  419 

APPROPRIATION  OP  LAND. 
See  Eminent  Domain  ;  Municipal  Corporations,  11 ;  Railroad,  29. 

ASSAULT  AND  BATTERY  WITH  INTENT  TO  KILL. 

See  Criminal  Law,  6. 

.   ASSESSMENTS. 
See  Drainage,  9, 10;  Taxes,  5,  6. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal,  1,  2. 

Names  of  Partit*.~Omission  of — An  assignment  of  errors  is  defective  in 
which  neither  the  names  of  all  the  appellants,  nor  the  christian  name 
of  one  of  the  appellees  appears  either  in  the  title  or  the  body  of  the 
assignment  of  errors.  Brown  v.  Trexler,  106 

ATTACHMENT. 

1.  Actum  Upon  Note  and  Mortgage. — Proceedings  in  Garnishment. — In  an 
action  upon  a  note  and  for  a  foreclosure  of  a  mortgage  executed  to 
secure  the  same,  the  plaintiff  has  the  right  to  institute  any  auxiliary 
proceedings  for  the  collection  of  the  note  that  he  would  have  had  the 
right  to  do  if  the  suit  was  upon  the  note  alone  and  not  coupled  with 
the  suit  to  foreclose  the  mortgage,  and  for  that  purpose  he  may  in- 
stitute proceedings  in  attachment  and  garnishee  one  of  the  defend- 
ants. Joseph  v.  People's  Savings  Bank,  39 

2.  Same.  —Fraudulent  Sale  of  Property. —  When  Creditors  May  Garnishee. — 
Assignee. — When  a  debtor  makes  a  sale  of  his  personal  property  sub- 
ject to  execution  with  the  fraudulent  intent  to  cheat,  hinder  and 
delay  his  creditors,  and  the  pnrty  to  whom  it  was  sold  knew  or  should 
have  known  of  the  fraudulent  purpose,  and  the  assignee  disposes  of 
the  property  and  converts  the  proceeds  thereof  to  his  own  use,  he  is 
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liable  to  the  creditors  of  the  assignor  in  proceedings  in  garnishment 
for  the  Talue  of  the  property  so  conveyed  to  and  disposed  of  by  him. 
Joseph  v.  Kronenberger9    120  Ind.  495,  overruled.  /6. 

ATTORNEY  AND  CLIENT. 

Action  for  Legal  Service*. — VerdicL — Evidence  to  Sustain. — Excessive  Recovery. 
—In  an  action  by  an  attorney  against  a  corporation  for  the  value  of 
legal  services,  a  judgment  in  favor  of  the  plaintiff  will  not  be  reversed 
for  the  want  of  evidence  to  support  it,  where  the  record  of  the  action 
in  which  the  services  were  claimed  to  have  been  rendered  showed 
that  plaintiff  appeared  as  attorney  for  the  corporation  and  filed  an 
answer  signed  by  him  as  its  attorney,  and  he  testified  that  he  waa 
employed  by  the  corporation  and  rendered  the  services  for  it.  Neither 
will  the  judgment  be  reversed  on  the  ground  that  the  amount  of  the 
verdict  is  too  large,  there  being  evidence  to  support  the  verdict. 

Indianapolis,  etc.,  Mfg.  Co.  v.  Swift,  197 

BILL  OP  EXCEPTIONS. 

See  Criminal  Law,  12. 

1.  When  Original  May  be  Certified  by  Clerk. — Where  the  bill  of  exceptions 
is  taken  solely  for  the  purpose  of  incorporating  the  stenographer's 
report  of  the  evidence  in  the  record,  the  original  may  be  certified  to 
this  court  by  the  clerk.  This  is  the  rule  only  where  the  purpose  is 
that  specified.  Falvey  v.  Jackson,  176 

%  Stenographer's  Report.— How  Made  a  Part  of  the  Record. — When  a  ste- 
nographer's report  is  brought  into  the  transcript  by  the  clerk  it  is  not 
a  bill  of  exceptions.  Such  a  report,  to  be  a  part  of  the  record,  must 
be  properly  embodied  in  a  bill  of  exceptions.      State  v.  Bercaw,  260 

3.  Averments  in  Evidence. — A  statement  in  a  bill  of  exceptions  that  cer- 
tain testimony  was  offered  in  evidence  does  not  make  the  testimony 
a  part  of  the  record,  and  is  not  equivalent  to  the  averment  that  such 
testimony  was  given.  Natl  Bank  v.  Lock,  424 

4.  When  Not  Properly  Part  of  Record.— Where  a  bill  of  exceptions  waa 
filed  relating  to  the  rulings  of  the  court  on  the  admission  and  exclu- 
sion of  evidence,  but  which  did  not  purport  to  include  all  the  evi- 
dence given  on  the  trial,  and  ten  days  later,  after  the  motion  for  a 
new  trial  was  overruled,  the  defendant  was  granted  sixty  days  within 
which  to  file  his  bill  of  exceptions,  and  several  months  afterwards  an 
entry  recited  that  the  reporter's  long-hand  manuscript  of  the  evidence 
was  filed  on  that  date  and  incorporated  in  the  bill  of  exceptions  as  a 
part  of  the  transcript,  and  what  purported  to  be  a  bill  of  exceptions 
containing  the  evidence,  was  attached  to  the  transcript,  which  bore 
the  file -mark  of  the  clerk,  but  was  without  his  authentication,  the 
evidence  is  not  a  part  of  the  record  of  the  cause,  and  questions  upon 
the  admissibility  of  evidence  and  the  correctness  of  the  instructions 
given  and  refused,  are  not  available  on  appeal.  It  does  not  appear 
that  the  bill  of  exceptions  was  ever  filed  as  a  part  of  the  cause  as  re- 
quired by  section  629,  R.  8.  1881.  Shexoalter  v.  Bergman,  566 

BOARD  OP  CHILDREN'S  GUARDIANS. 

1.  Decree  Committing  Children  to  Custody  of. — Petition  to  Set  Aside. — Insufir 
ciency  of. — Where,  by  decree  of  court,  the  custody  of  children  was 
taken  from  the  parents  and  committed  to  a  "Board  of  Children's 
Guardians,"  the  decree  will  not  be  set  aside  upon  a  petition  of  the 
parents,  which  alleged  that  the  children  were  not  at  any  time  neg- 
lected, abandoned  or  cruelly  treated  or  subjected  to  vicious  influences; 
that  the  mother  of  the  children  was  so  distracted  in  mind  and  so 
crazed  with  grief  over  her  children  being  taken  from  her  that  she 
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was  at  the  time  incapable  of  comprehending  or  doing  anything;  and 
that  the  petitioners  were  able  and  willing  to  take  care  of  the  children, 
and  to  make  reasonable' provision  for  their  physical  comfort  and  wel- 
fare and  to  give  them  a  good  education.  A  judgment  that  has  all 
the  attributes  of  a  valid  judgment  imports  absolute  verity,  and  can 
not  be  successfully  avoided  by  allegations  which  simply  contradict 
it.  Under  such  an  attack  it  must  be  conclusively  presumed  that 
there  was  evidence  fully  justifying  the  judgment  of  the  court  of  orig- 
inal jurisdiction.  Van  Walters,  Matter  of,  v.  Board,  etc.,  567 

2.  Same. — Constitutionality  oj  Statute  Establishing. — The  statute  of* this  State 
which  provides  that  children  may  be  taken  from  the  custody  of 
parents  whose  course  of  life,  or  whose  evil  conduct  unfits  them  to 
rear  children,  and  be  committed  to  the  custody  of  a  "Board  of  Chil- 
dren's Guardians  "  is  constitutional.  The  interests  and  rights  of  the 
parents  are  guarded  in  said  statute  by  the  requirement  that  their 
children  shall  not  be  taken  from  them  without  a  hearing  upon  due 
notice  in  the  courts  of  the  Sate.  There  is  neither  denial  nor  abridg- 
ment of  constitutional  rights.  lb. 

BONA  FIDE  PURCHASER. 
See  Mortgage,  2. 

BOND. 
See  Drainage,  16 ;  Guardian  and  Ward  ;  Injunction,  2. 

BUILDING  ASSOCIATION. 

1.  Foreclosure  of  Mortgage. — Constitution  and  By-Laws  Bart  of  Note. — In  an 
action  by  a  building  association  to  foreclose  a  mortgage  given  to  secure 
several  notes,  where,  by  the  express  terms  of  the  notes,  the  constitution 
and  by-laws  of  the  association  were  made  a  part  of  the  notes,  the 
note  and  the  constitution  and  by-laws  constituted  but  one  instru- 
ment, and  as  a  copy  of  each  was  filed  with  the  complaint,  it  was  suf- 
ficient to  refer  to  them  as  the  note. 

Hatfield  v.  Huntington  City,  etc.,  Ass'n,  149 

2.  Same.  —Section  854,  Elliott's  Supp.  Construed. — In  such  an  action  it  was 
not  necessary  to  allege  that  the  plaintiff  had  filed  the  written  accept- 
ance provided  for  by  section  854,  Elliott's  8upp.  It  was  not  the  in- 
tention of  the  Legislature  by  the  passage  of  the  act  of  which  said 
section  is  a  part  to  deprive  existing  building  and  loan  associations  of 
any  of  the  rights  they  possessed  under  the  laws  in  existence.  The 
purpose  of  the  act  was  to  enlarge  rather  than  to  restrict  their  powers. 

3.  Same. — Retirement  of  Stock. — Distribution  of  Assets. — Set- Off. — The  fact 
that  the  appellee  had  retired  the  outstanding  valid  stock  furnished 
no  legal  excuse  for  a  failure  on  the  part  of  the  defendant  to  refund 
the  money  borrowed.  If  his  stock  had  been  forfeited,  as  claimed,  for 
non-payment  of  dues,  he  no  longer  had  any  interest  in  the  assets  of 
the  association.  Such  assets  belong  to  those  who  kept  their  stock 
alive  by  the  payment  of  their  dues,  and  for  the  purpose  of  distribut- 
ing such  assets  the  plaintiff  has  the  right  to  collect  and  convert  them 
into  cash.  If  sufficient  funds  have  been  paid  to  retire  the  un for- 
feited stock,  while  the  defendant  has  failed  and  neglected  to  pay  the 
assessment  due  from  him,  those  who  paid  contributed  more  than  their 

I'ust  proportion,  and  they  are  entitled  to  be  reimbursed      If  the  stock 
leld  by  the  defendant  has  been  forfeited  as  alleged,  he  has  none  to 
offer  as  a  set-off  against  the  notes  in  suit.  lb. 

4.  Mortgage. — Foreclosure. — Action  to  Redeem. — Counter- Claim. — Demurrer. 
— In  an  action  to  redeem  a  tract  of  land,  sold  upon  a  foreclosure  of  a 
mortgage,  and  for  an  accounting  and  a  judgment  for  rents  received 
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by  the  appellee  while  in  possession  of  the  land  the  appellant  can  not 
complain  of  the  action  of  the  court  in  overruling  a  demurrer  to  a 
counter-claim  filed  by  the  appellee,  the  court  having  found  against 
the  appellant  in  his  action  to  recover  the  land  or  redeem  it  from  sale, 
and  in  favor  of  the  appellee  upon  the  issues  joined  involving  its 
ownership.  BaU  v.  Ball,  156 

BURDEN  OF  PROOF. 

Bee  Common  Carrier,  2. 

BURGLARY. 
See  Criminal  Law,  20. 

CANCELLATION  OF  CONVEYANCE. 
See  Equity,  1. 

CA8E8. 

McKee  v.  Gould,  108  Indv107;  Jones  v.  Duffy,  118  Ind.  440;  Bowman  «. 
Job,  123  Ind.  44,  distinguished.  Campbell  v.  Fogg,  1 

Board,  etc.,  v.  Fahlor,  114  Ind.  176,  distinguished. 

Board,  etc.,  v.  Newlin,  £7 

Jaseph  *.  Kronenberger,  120  Ind.  495,  overruled. 

Joseph  v.  People* s  Savings  Bank,  39 

Curren  v.  Driver,  33  Ind.  480,  overruled.  Tanguey  v.  (/ConneU,  6£ 

Smelzer  *.  Lockhart,  07  Ind.  315,  overruled.  Turner  v.  Canity,  248 

CHANGE  OF  VENUE. 

Collateral  Attack  on  Judgment  for  Be/usallo  Grant. — A  judgment  can  not  be 
successfully  attacked  collaterally  for  a  wrongful  refusal  to  grant  a 
change  of  venue.    The  judgment  is  not  void.     Turner  v.  Conkey,  248 

COLLATERAL  ATTACK. 
See  Drainage,  6;  Jurisdiction,  2. 

COLOR  OF  TITLE. 
See  Statute  of  Limitations,  3. 

COMMON  CARRIER 

1.  Transportation  of  Live  Stock. — Owner  Accompanying. —Liability  of  Carrier. 
—Where  the  property  which  a  railroad  company  agreed  to  carry  was 
live  stock,  and  the  owner  undertook,  by  special  contract  entered  into 
with  the  company,  to  go  with  the  stock  and  care  for  it,  be  is  bound 
to  show  that  the  injury  or  loss  for  which  he  is  seeking  to  recover 
damages  was  not  attributable  to  the  failure  to  perform  or  the  negli- 

Snt  or  improper  performance  of  acts  which  he  undertook  to  perform, 
e  must  snow  that  the  injury  was  caused  by  the  carrier's  breach  of 
duty.  Terre  Haute,  etc.,  R.  R.  Co.  v.  Sherwood,  189 

2.  Same. — Special  Contract  Exempting  Carrier  from  Certain  Perils. — Rule  as 
to  Recovery. — Burden  of  Proof. — Although  a  carrier  can  not  contract 
for  exemption  from  his  own  fraud  or  negligence,  he  may  limit  his 
liability  by  special  contract,  and  there  can  be  no  recovery  where  the 
loss  is  caused  by  one  of  the  perils  from  which  the  contract  exempts 
the  carrier.  The  burden  of  establishing  the  exemption  is,  however, 
upon  the  company.  lb. 

3.  Overcharge  of  Freight. —  Voluntary  Payment. — The  payment  of  an  over- 
charge of  freight  to  a  railroad  company  engaged  as  a  common  carrier 
of  goods  is  not  a  voluntary  payment  within  the  ordinary  meaning  of 
that  term,  and  a  shipper  has  the  right  to  sue  upon  his  contract  and 
recover  back  the  excess  of  freight  paid  over  the  contract  rate. 

Louisville,  etc.,  R.  R.  Co,  v.  Wilson,  617 
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4  Same. — Complaint.— -Averment  as  to  Payment  of  Excess. — Where,  in  an 
action  to  recover  excess  of  freight,  the  complaint  charged  that  the 
excess  so  charged  and  received  by  the  defendant  was  $2,800,  but  it 
did  not  appear  by  affirmative  allegation  that  it  was  paid  by  the 
plaintiffs,  the  inference  will  be  indulged  that  it  was,  as  they  were  the 
shippers,  and  the  complaint  will  be  good  as  against  a  demurrer.    76. 

5.  Same. —  Unjust  Discrimination  Against  Skipper. — Instruction  to  Jury. — In 
such  an  action,  where  the  evidence  showed  that  for  some  years  prior 
to  the  1st  of  January,  1887,  the  plaintiffs  and  several  other  parties  had 
been  engaged  in  the  business  of  purchasing  and  shipping  railroad  ties 
over  the  defendant's  road  from  the  stations  named  in  the  complaint 
to  the  city  of  Evansville,  and  that  prior  to  that  date  a  uniform  rate  of 
freight  per  car  load  of  two  hundred  ties  was  charged,  and  that  after 
that  date  the  defendant  raised  the  freight  rate  ten  dollars  per  car  on 
all  shippers  except  one  D.,  an  instruction  was  proper  which  informed 
the  jury  that  if  during  several  months  of  the  year  1887  the  plaintiffs 
shipped  a  large  number  of  cross-ties  in  the  usual  manner  over  the 
defendant's  road,  and  during  the  same  time  D.  shipped  a  greater 
number  of  car-loads  under  special  contract,  which,  in  addition  to  the 
contract  of  assignment  contained  other  stipulations  of  advantage  to 
the  defendant,  the  natural  and  necessary  effect  of  the  transaction, 
considered  in  detail  and  altogether,  was  a-  substantial  discrimination 
in  favor  of  D..  against  the  plaintiffs,  whereby  the  plaintiffs  were  made 
to  pay  the  defendant  many  hundred  dollars  in  excess  of  that  paid  by 
D.  for  similar  services,  and  in  excess  of  the  value  of  all  that  was  done 
or  furnished  or  to  be  done  or  furnished  by  him  under  the  special 
contract,  and  the  plaintiffs,  upon  making  a  demand  would  be  entitled 
to  recover  for  the  excess  of  freight  so  paid  by  them.  Ibm 

6.  Same. —  When  Right  to  Discriminate  Inapplicable. — Where  the  commodity 
shipped  for  D.  and  the  commodity  shipped  for  the  plaintiffs  were  the 
same,  and  all  was  shipped  in  full  car  loads  and  from  the  same  sta- 
tions, the  rule  does  not  apply  which  permits  a  carrier  to  discriminate 
in  favor  of  a  shipper  who  transports  large  quantities  of  a  given  com- 
modity in  one  parcel  at  a  time  as  against  a  shipper  who  transports 
the  same  commodity  in  small  quantities  in  broken  packages.  Neither 
does  the  rule  apply  which  permits  the  common  carrier  to  discriminate 
in  favor  of  one  class  of  goods  over  others  of  a  different  class.  lb. 

7.  -Same. — Shipment  of  Larger  Number  of  Car- Loads. — No  Basis  for  Discrim- 
ination.— The  fact  that  D.  was  able  to  furnish  a  larger  number  of  car- 
loads of  ties  than  the  plaintiffs  would  not  justify  a  discrimination  in 
his  favor  over  the  rates  charged  to  the  plaintiff.  As  to  whether  the  fact 
that  D.  agreed  to  furnish  the  defendant  such  ties  as  it  desired  for  its 
own  use  at  a  given  price  relieved  the  discrimination  of  its  objection- 
able feature,  by  which  it  became  a  reasonable  discrimination,  was  a 
question  of  fact  which  was  properly  submitted  to  the  jury  for  its  de- 
termination, lb. 

8.  Same. — Establishment  of  Discriminating  Bates  for  Railroad?*  Advantage. — A 
carrier  can  not  rightfully  establish  rates  in  order  to  keep  on  the  line 
material  for  which  it  has  use,  or  to  keep  the  price  low  for  its  own 
advantage,  producers  being  entitled  to  sell  where  they  wish  and  in 
the  most  available  market.  lb. 

9.  Same. —  When  Discrimination  Unjust — Consideration.— If  the  contract  was 
of  such  a  character  as  to  destroy  the  business  of  the  plaintiffs  by  rea- 
son of  the  discrimination  in  favor  of  D.,  and  thus  enable  D.  to  acquire 
a  monopoly  of  the  business  of  purchasing  and  shipping  cross-ties  over 
defendant's  road,  the  discrimination  was  unjust  without  regard  to  the 
consideration  upon  which  it  was  based.  26. 
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10.  Same. — Instruction  to  Jury. — An  instruction  was  properly  refused  which 
excluded  from  the  consideration  of  the  jury  the  question  as  to  whether 
there  had  been  an  unjust  discrimination  made  by  the  defendant  in 
favor  of  D.t  whereby  the  plaintiff  had  been  damaged.  lb. 

CONSIDERATION. 
See  Real  Estate. 

CONSTABLE. 
See  Replevin. 

CONSTITUTIONAL  LAW. 

See  Board  of  Children's  Guardians. 

Motion  of  Legislature. — In  a  proper  case,  the  court  can  determine  whether 
a  statute  is  constitutional  or  unconstitutional,  but  it  can  not  judge  as 
to  the  motives  of  the  Legislature  in  its  enactment. 

Parker  v.  State,  ex  reln  419 

CONTEMPT. 

See  Deposition  ;  Injunction,  1. 

CONTINUANCE. 

1.  Affidavit  for  .--Criminal  Prosecution. — Employment  of  Counsel.*— Engage- 
ment of  Counsel. — Diligence. — An  affidavit  for  a  continuance  in  a  crim- 
inal cause  is  insufficient  which  alleges  as  a  ground  for  the  applica- 
tion that  the  defendant  was  arrested  and  placed  in  jail  the  day  after 
the  commission  of  the  offence,  and  has  remained  in  confinement  from 
that  time  until  the  filing  of  the  affidavit ;  that  he  has  been  without 
means  to  employ  counsel,  or  prepare  for  trial,  and  that  he  did  not 
employ  counsel  until  the  present  term  of  the  court  (the  term  at  which 
the  indictment  was  returned),  but  which  fails  to  show  any  change  in 
the  defendant's  pecuniary  condition,  whereby  it  was  easier  for  him  to 
procure  counsel  at  the  time  of  the  return  of  the  indictment  than  at 
the  time  of  the  arrest.  The  affidavit  also  failed  to  show  sufficient 
excuse  for  not-preparing  for  trial  after  the  employment  of  counsel  in 
alleging  that  the  attorneys  employed  by  the  affiant  had  since  the 
employment  been  engaged  in  other  suits  pending  in  the  same  court, 
ana  had  been  unable  tp  look  after  his  defence  or  make  any  prepara- 
tion whatever  therefor.  Smith  v.  State,  145 

2.  Same. — Absence  of  Witnesses. — Materiality  of  Testimony. —  What  Affidavit 
must  Show. — When  an  affidavit  for  a  continuance  is  based  on  the  ab- 
sence of  witnesses,  it  is  not  sufficient,  after  setting  forth  the  facts 
expected  to  be  proved  by  the  absent  witnesses,  to  aver  that  the  testi- 
mony sought  will  be  material.  The  affidavit  must  show  wherein  it 
is  material.  lb. 

CONTRACT. 

See  Common  Carrier,  2 ;  Estoppel  ;  Statute  of  Frauds. 

1.  Recovery  Under  Written  and  Oral  Contracts. — Where  work  is  done  in 
part  under  a  written  contract  and  in  part  under  an  oral  one,  the 
recovery  may  be  upon  the  written  contract  as  to  the  part  of  the  work 
under  it,  and  for  the  part  done  under  the  verbal 'contract  the  recovery 
may  be  upon  that  contract.  Board,  etc.,  v.  Neiolin,  SI 

2.  Railroad  —  Change  of  Ownership. — Foreclosure  of  Mortgage. — Non~  Liability 
of  New  Company. — Equitable  Claim. — The  plaintiff  entered  into  a  con- 
tract with  two  railroad  companies  to  build  a  joint  passenger  station 
for  them,  each  of  the  companies  to  pay  a  specified  sum  and  he  to  pay 
a  part  of  the  cost  himself,  though  there  was  nothing  to  show  that  he 
was  to  have  any  interest  in  the  building  when  completed.  One  of 
the  companies,  which  failed  to  pay  as  it  had  agreed  to  do,  had  a 
mortgage  upon  all  of  its  property  when  the  contract  was  entered  into 
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with  the  plaintiff.  The  mortgage  was  foreclosed.  The  bondholders 
became  the  purchasers  at  the  Foreclosure  sale  and  reorganized  the 
company. 

Held,  that  the  new  company,  although  it  used  the  station,  was  not  liable 
to  the  plaintiff. 

Held,  also,  that  an  agreement  between  the  bondholders  that  a  certain  sum 
should  be  retained  for  the  payment  of  a  specified  claim  and  other 
small  claims,  as  might  be  required,  the  claim  of  the  plaintiff  not 
being  specially  designated,  created  no  obligation  in  his  favor. 

Held,  also,  that  even  if  an  obligation  was  created  in  favor  of  the  plaintiff, 
he  would  have  no  right  to  recover  upon  it,  as  it  does  not  appear  that 
the  sum  was  not  properly  used  to  pay  the  claim  specified  or  other 
claims  having  rightful  precedence  of  the  plaintiff's  claim. 

Moyer  v.  Fort  Wayne,  etc.,  R.  R.  Co.,  88 

3.  Ambiguous. — Construction  of  by  Parties, — Duty  of  Court, — It  is  the  duty 
of  a  court,  where  the  language  of  a  contract  is  indefinite  or  ambigu- 
ous, to  adopt  the  construction  and  practical  interpretation  which  the 
parties  themselves  have  put  upon  the  contract,  and  to  enforce  that 
construction.  City  of  Vincennes  v.  Citizens',  etc.,  Co.,  114 

4.  Special. — Breach  of. —  Pleading. —  Where  a  plaintiff  declares  upon  a 
special  contract,  he  must  state  facts  showing  an  actionable  breach  of 
that  contract,  and  he  can  not  recover  upon  any  contract  except  that 
upon  which  he  specially  declares. 

Terre  Haute,  etc.,  R.  R.  Co.  v.  Sherwood,  1&9 

5.  Written  or  Parol. — Presumption  as  to. — Where  an  action  is  brought  for 
the  specific  performance  of  a  contract  for  the  sale  of  real  estate,  and 
there  is  no  averment  that  the  contract  is  in  writing,  it  will  be  pre- 
sumed that  it  was  a  parol  contract.  Percifield  v.  Black,  884 

6.  Same. — Sale  of  Real  Estate. — Parol  Contract. —  Wife  can  not  Constitute  Hus- 
band her  Agent. — The  wife  being  incapacitated  by  section  5117,  R.  S. 
1881,  to  make  a  parol  contract  for  the  sale  of  her  real  estate,  she  can 
not  constitute  her  husband  her  agent  to  make  it  for  her.  26. 

CONTRIBUTORY  NEGLIGENCE. 

See  Master  and  Servant,  4;    Negligence;   Parent  and  Child; 

Pleading,  2 ;  Railroad,  3,  4, 10, 11, 16. 

CONVERSION. 
See  Guardian  and  Ward  ;  Trust  and  Truster,  S. 

CONVEYANCE. 
See  Real  Estate. 

CORPORATION. 
See  Pleading,  6. 

COSTS. 

See  Drainage,  5. 

Uncalled  Witnesses.— -Manner  of  Taxing. — Discretionary  with  Court. — The  mat- 
ter of  taxing  the  costs  of  witnesses  who  were  subpoenaed  and  were  not 
called  to  testify  on  the  trial,  is  a  question  largely  in  the  discretion 
of  the  trial  court.  Chandler  v.  Beal.  596 

COUNTY. 

Liability  for  Negligence  of  its  Officers. — Tn  an  action  for  damages  alleged  to 
have  been  occasioned  by  the  negligence  and  carelessness  of  the  county 
commissioners  in  the  care  and  control  of  a  court-house,  the  county  is 
not  liable.  It  can  not  be  held  liable  for  the  negligence  of  its  agents 
or  officers,  unless  made  so  by  statute.  Board,  etc.,  v.  Daily,  78 

Vol.  132.— 39 
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COUNTY  COMMISSIONERS. 
See  Gravel  Roads,  2,  6,  7, 12, 14 

COVERTURE. 
8ee  Statute  of  Lhotatiohb,  3. 

CRIMINAL  LAW. 

1.  Appointment  of  Counsel  for  Defendant.— Poor  Person. — When  the  defend- 
ant possessed  means  to  employ  counsel  for  his  defence  it  was  not  error 
for  the  court  to  refuse  to  permit  him  to  defend  as  a  poor  person. 

Cross  v.  State,  65 

2.  Same. — Firing  Imprisonment  in  Penitentiary. — The  objection  that  the 
jury  fixed  the  punishment  of  defendant  at  imprisonment  in  the  "  pen- 
itentiary "  instead  of  the  State  prison  is  an  objection  of  a  technical 
character,  for  which  reversal  of  the  judgment  is  forbidden  by  statute. 

it. 

3.  Same — Rape. — Evidence. — Conversations  with  Protending  Witness. — Effect 
of  Striking  Out. — A  defendant  who  is  convicted  in  a  prosecution  for 
rape  can  not  complain  of  the  admission  of  the  testimony  of  witnesses 
relating  to  conversations  with  the  prosecuting  witness,  soon  after  the 
alleged  crime,  when  such  conversation  was  struck  out  by  the  court 
and  wholly  withdrawn  from  the  jury.  It  was  proper  to  prove  that 
she  made  complaint  soon  after  the  occurrence,  as  corroborative  of  her 
testimony,  but  it  was  not  proper  to  permit  the  witnesses  to  give  a 
detailed  statement  of  what  she  said.  lb. 

4.  Same.— Instructions  to  Jury. — Rape. — Nature  and  Extent  of  Resistance  — 
An  instruction  to  the  jury  in  a  prosecution  for  rape  is  proper  which 
informs  them  that  the  nature  and  extent  of  resistance  which  ought 
reasonably  to  be  expected  in  each  particular  case  must  necessarily 
depend  upon  the  particular  circumstances  of  the  case,  and  that  no 
general  rule  can  be  laid  down  upon  the  subject.  lb. 

6.  Same. — Instruction  to  Jury. — Reasonable  Doubt — In  the  absence  of  any 
instruction  defining  a  reasonable  doubt,  and  in  a  case  where  the  ver- 
dict is  not  so  clearly  right  that  an  erroneous  instruction  can  be  dis- 
regarded, a.  judgment  of  conviction  will  not  be  upheld  where  the 
whole  tenor  of  the  special  instruction  upon  the  subject  of  reasonable 
doubt  was  to  constantly  admonish  the  jury  against  entertaining  un- 
reasonable doubts,  while  there  was  no  corresponding  admonition 
against  convicting  the  defendant  if  a  reasonable  doubt  of  his  guilt 
should  exist.     For  instruction,  see  opinion.  lb. 

6.  Assault  and  Battery  with  Intent — Proof  of  Specific  Acts  of  Violence  by  In- 
jured Party. — In  a  prosecution  for  assault  and  battery  with  felonious 
intent,  it  was  not  error  for  the  court  to  refuse  to  permit  the  defend- 
ant to  prove  that  eight  or  nine  years  prior  to  the  commission  of  the 
offence  for  which  he  was  indicted,  the  injured  party  used  a  knife  upon 
the  victim,  and  that  knowledge  of  this  fact  was  brought  to  the  de- 
fendant prior  to  the  difficulty  for  which  he  was  on  trial.  The  evi- 
dence offered  was  inadmissible  because  proof  of  commission  of  specific 
acts  of  violence  by  the  injured  party  prior  to  the  difficulty  could  not 
be  introduced  in  evidence.  And  in  addition  to  this  it  was  inadmis- 
sible on  account  of  the  remoteness  in  time.  Smith  v.  State,  145 

7.  Seduction. — Evidence. — Sufficiency  of  to  Warrant  a  Conviction. — In  a  crim- 
inal action  for  seduction,  the  only  evidence  introduced  to  corroborate 
the  testimony  of  the  prosecutrix  was  the  testimony  given  by  Charles 
Simon,  of  a  conversation  with  the  appellant,  in  which  the  appellant 
said:  "That  Ella  was  a  good  girt,  and  he  expected  to  make  her 
Mis.  La  Rosae." 
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Held,  that  the  evidence  of  the  prosecutrix  was  not  sufficiently  corroborated 
to  authorize  a  conviction  under  section  1807,  JR.  S.  1881.  ' 

La  Rosae  v.  State,  #19 

8.  Alibi. — Instruction.-* Reasonable  Doubt  of  Accrued' 8  Presence  at  Place  of 
Crime  at  a  Particular  Time. — In  a  prosecution  for  larceny,  where  the 
prosecuting  witness  has  testified  that  the  property  was  stolen  on  a 
certain  night,  it  is  not  error  to  refuse  an  instruction  to  the  effect  that 
if  the  jury  have  a  reasonable  doubt,  from  the  evidence,  whether  or 
not  the  accused  was.  at  the  place  of  the  crime  on  such  night  they 
must  acquit  Conrad  v.  State,  264 

9.  Same. — Defining  Alibi. — It  is  not  error  to  refuse  to  give  the  jury  a 
definition  of  "alibi"  lb. 

10.  Same. — Jury  Considering,  Instructions. — Other  Crimes, — In  determining  a 
defendant's  guilt  or  innocence,  the  jury  can  not  consider  the  commis- 
sion of  other  crimes  by  him ;  but  it  is  not  error  to  refuse  to  instruct 
the  jury  that  they  should  not  consider  any  act  of  the  accused,  which 
he  has  testified  to,  and  which  they  believe  to  be  wrong.  lb. 

11.  Same. — Reputation  of  Accused  for  Veracity. — Neighborhood  Reports. — If  a 
man's  neighbors  generally  ~say  nothing  about  his  truthfulness,  that 
fact  of  itself  may  be  evidence  that  his  general  reputation  for  truth  is 
good ;  and  whether  or  not  he  has  such  a  reputation  is  a  question  for 
the  jury.  lb. 

12.  Trial  by  Less  than  Twelve  Jurors, — Affidavit— Bill  of  Exceptions.— In  a 
prosecution  for  a  criminal  offence,  where  it  was  alleged  as  a  ground 
for  a  new  trial  that  during  the  progress  of  the  cause  two  of  the  twelve 
jurors  selected  by  the  parties  were  discharged  by  the  court  by  reason 
of  illness,  and  that  the  verdict  was  rendered  by  the  remaining  ten 
jurors,  and  there  was  what  purported  to  be  an  affidavit  in  support  of 
the  charge,  but  no  reference  was  made  to  the  same  in  the  motion  for 
a  new  trial,  and  it  was  not  embraced  in  the  bill  of  exceptions,  the 

,        question  is  not  properly  presented  on  appeal    Tovmsend  v.  State,  SIS 

IS.  Prosecution  for  Murder. — Administration  of  Poison. — Declarations  of  De- 
cedent.— Res  Qestcs. — Where  the  defendant  was  indicted  for  murder, 
for  administering  poison  in  liquor  to  the  deceased,  it  was  proper  on 
the  trial  of  the  charge  to  admit  in  evidence  complaints  of  the  de- 
ceased made  shortly  after  taking  the  liquor  that  it  was  bitter,  and 
accusing  the  defendant  of  having  put  quinine  in  it,  the  complaints 
having  been  made  while  the  defendant  was  within  hearing,  and  there 
befog  evidence  that  he  heard  the  same,  although  he  denied  hearing 
them.  Hall  v.  State,  S17 

14.  Same. — Declarations  of  Deceased  After  Occurrence. — Inadmissibility  of. — 
Declarations  made  by  the  deceased  to  his  wife,  in  the  absence  of  the 
appellant  and  some  time  after  the  occurrence,  to  the  effect  that  the 
appellant  had  invited 'him  to  take  a  drink  of  blackberry  wine,  and 
that  it  was  very  bitter,  etc.,  were  not  admissible  in  evidence.  They 
were  so  separated  from  the  act  as  to  be  merely  narrative  of  what  had 
occurred,  and  did  not  constitute  a  part  of  the  res  gesUz.  lb. 

15.  Same. — Dying  Declarations.  —Such  declarations  or  facts  stated  by  the 
deceased,  which  he  would  be  permitted  to  testify  to  if  a  witness,  are 
admissible  as  dying  declarations,  the  conditions  existing  which  per- 
mitted of  the  introduction  of  his  dying  declarations  in  evidence.    lb. 

16.  Same. — Reputation  of  Defendant  for  Peace  and  Quietude. —  Use  of  Word 
"Inoffensive." — Evidence  of  the  general  reputation  of  the  accused  for 
peace  and  quietude  i6  admissible  in  a  prosecution  for  murder,  though 
the  murder  may  have  been  committed  by  poisoning.  The  use  of  the 
word  "inoffensive"  as  well  as  the  words  "peace"  and  "quietude"  in 
interrogating  the  witness  was  not  objectionable.  lb. 
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17.  Same. — Evidence. — It  was  not  error  to  refuse  to  permit  the  defendant 
to  prove  that  he  had  drank  liquor  with  the  deceased  out  of  a  bottle 
marked  "  poison,"  taken  from  the  barn,  and  that  the  deceased  said  at 
the  time  that  he  marked  the  bottle  and  put  whisky  in  it,  and  put  it 
in  the  barn  in  order  that  his  hired  men  would  not  know  where  it 
was,  and  in  order  that  the  women  folks  would  not  ''catch  on"  to  it, 
and  to  prove  that  he  had  other  bottles  at  the  same  place,  it  not  ap- 
pearing when  this  occurred  nor  that  at  the  time  of  the  taking  of  the 
drink  and  death  of  the  deceased  he  kept  bottles  in  such  manner  at 
the  barn,  and  from  which  he  might  have  drank  by  mistake.  lb. 

18.  Same. — Suicidal  Tendency  of  Deceased* — Facts  not  Tending  to  Drove. — It 
was  not  proper  for  the  defendant  to  offer  in  evidence  isolated  facts  as 
to  the  financial  condition  or  domestic  troubles  of  the  deceased  which 
would  not  show  any  suicidal  tendencies  on  his  part.  lb. 

19.  Same. — Counsel  to  Assist  Prosecution. — Appointment  of  in  Absence  of  De- 
fendant.— The  court  may  appoint  counsel  to  assist  in  the  prosecution 
of  a  felony  in  the  absence  of  the  defendant,  this  being  no  part  of  the 
trial.  /*. 

20.  Larceny. — Burglary. — Misjoinder  of  Counts. — The  joinder  of  counts  for 
larceny  and  obtaining  the  same  goods  by  burglary  is  expressly  au- 
thorized by  section  1748,  B.  S.  1881,  and  it  is  not  necessary  that  it 
should  affirmatively  appear  in  either  count  of  the  indictment  that 
the  goods  mentioned  in  each  are  identical.  It  is  sufficient  when  the 
contrary  does  not  appear.  McCoUough  v.  State,  437 

21.  Same.— Compelling  Prosecuting  Attorney  to  Elect. — Discretionary  with  the 
Court. — The  power  of  compelling  the  prosecuting  attorney  to  elect  up- 
on which  count  he  will  proceed  is  discretionary  with  the  court,  and 
will  not  be  disturbed  unlesB  there  is  an  abuse  of  discretion.  lb. 

22.  Seme. — Finding  and  Judgment  Contrary  to  Evidence  and  Beyond  Charge. — 
Misprision  of  Judge — Presumption  on  to. — Where  the  finding  and  judg- 
ment of  the  court  were  that  the  defendant  "  is  guilty  of  burglary  and 
grand  larceny,"  and  the  indictment  only  charged  burglary  and  petit 
larceny  it  can  not  be  assumed,  as  against  the  repeated  statement  in 
the  record  that  it  was  a  mere  clerical  error,  and  the  finding  ef  guilty 
of  grand  larceny  being  beyond  the  charge  in  the  indictment  and  not 
supported  by  the  evidence,  and  the  punishment  not  being  in  accord- 
ance with  that  laid  down  for  burglary,  the  judgment  mast  be  re- 
versed. 16. 

23.  Prosecution  for  Petit  Larceny. — Description  of  Money  in  Indictment. — In  a 
prosecution  for  petit  larceny,  for  the  theft  of  money,  an  allegation  in 
the  indictment  that  the  defendant  "did  then  and  there  unlawfully 
and  feloniously  steal,  take  and  carry  away  six  dollars  in  money,  of 
the  value  of  six  dollars,"  furnishes  a  sufficient  description  of  the  al- 
leged stolen  property  under  section  1750,  $.  S.  1881.  While  it  is  not 
competent  for  the  Legislature  to  dispense  with  all  description,  it  is 
competent  for  it  to  prescribe  rules  for  the  description  of  property  in 
such  cases,  and  to  declare  what  shall  be  a  sufficient  description. 

Randall  v.  State,  539 

24.  Same. — Character  Witness. — Or om~  Examination  of. — Discretion  of  Court — 
Where  a  witness  had  testified  to  a  knowledge  of  the  character  of  the 
accused,  and  that  it  was  good,  the  extent  to  which  the  cross-examina- 
tion may  be  carried  rests  largely  within  the  discretion  of  the  trial 
court.  It  can  not  be  said  that  there  was  an  abuse  of  such  discretion 
in  permitting  a  character  witness  for  defendant,  charged  with  petit 
larceny,  to  testify  on  cross-examination  that  he  had  heard  that  the 
defendant  had  previously  been  arrested  in  another  county  on  a  charge 
of  malicious  trespass,  and  that  he  had  learned  that  the  accused  had 
been  convicted,  fined  and  imprisoned  for  shooting  a  turkey.  lb. 
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25.  Same. — Evidence. — Improper  Conduct  of  Prosecuting  Attorney. —  When  not 
Reversible  Error. — Where  the  prosecuting  attorney  in  two  instances 
propounded  questions  to  witnesses  (one  of  the  witnesses  being  the  ac- 
cused) on  cross-examination  relating  to  matters  plainly  irrelevant 
and  improper,  the  tendency  of  which  would  be  to  prejudice  the  minds 
of  the  jury  against  the  accused,  and  objection  was  promptly  inter- 
posed and  sustained  by  the  court,  and  thereupon  the  prosecutor,  in 
the  presence  and  hearing  of  the  jury,  stated  that  he  expected  to  prove 
by  the  answers  the  facts  detailed  in  the  improper  question,  his  action, 
while  improper,  was  not  such  an  irregularity  as  to  justify  a  reversal 
of  the  judgment.  16. 

26.  Same. — Instruction  to  Jury. — Testimony  of  Accused, —  Weight  to  he  Given 
to. — Where  the  court  in  one  instruction  told  the  jury  that  in  consid- 
ering the  weight  to  be  given  to  the  testimony  of  the  accused  they 
might  take  into  consideration  that  he  was  such  defendant,  and  to 
what  extent,  if  any,  this  fact  should  detract  from  the  credibility  oth- 
erwise due  his  testimony,  and  in  another  instruction  told  them  that 
they  had  no  right  to  disregard  the  testimony  of  the  defendant  on  the 
ground  alone  that  he  was  the  defendant,  and  that  the  law  presumed 
him  to  be  innocent  until  he  was  proven  guilty  beyond  a  reasonable 
doubt,  and  that  the  law  allowed  him  to  testify  in  his  own  behalf,  and 
that  the  jury  should  fairly  and  impartially  consider  his  testimony, 
together  with  all  the  other  evidence,  there  was  no  available  error.   lb. 

DECEDENTS'  ESTATES. 

1.  Beat  Estate  by  First  Marriage. — Children  Surviving. — Not  Subject  to  Debts 
Contracted  During  Second  Marriage. — Where  a  widow  re-marries,  hold- 
ing real  estate  by  virtue  of  her  previous  marriage,  and  there  are 
children  alive  by  such  first  marriage,  such  real  estate  can  not,  after 
her  death,  be  sold  by  her  administrator  to  make  assets  for  the  pay- 
ment of  debts  contracted  during  her  second  marriage. 

Davis  v.  Kelly,  SOB 

2.  Action  for  Widow's  Statutory  Allowance. — Answer  of  Adultery  and  Cham- 
perty.— Sufficiency  of  Answer. — Where  an  action  is  brought  by  a  widow 
against  the  executor  of  her  deceased  husband  to  compel  him  to  pay 
her  $500,  as  provided  by  law,  out  of  the  assets  of  the  estate,  and  there 
is  an  answer  in  bar  alleging  that  the  plaintiff  had  lived  separate  from 
her  husband  and  in  adultery,  but  failing  to  allege  that  she  had  either 
left  her  husband  or  was  living  in  adultery  at  the  time  of  his  death, 
and  that  the  plaintiff  had  no  interest  in  the  prosecution  of  the  claim, 
and  was  only  suffering  her  name  to  be  used  in  the  interest  of  her 
counsel,  who  were  to  receive  one-half  of  all  the  money  recovered  in 
her  name,  and  that  her  brother,  by  previous  arrangement,  was  to  re- 
ceive the  other  half,  is  bad.  Even  if  she  had  made  a  champertous 
agreement  she  would  not'be  bound  by  it,  and  might  ignore  it. 

Zeigler  v.  Mize,  403 

3.  Land  Held  in  Trust  for  First  Wife. — Action  by  Second  Wife. —  Purchaser  for 
Value. — In  an  action  by  the  second  wife  of  deceased  and  his  only  heir 
by  her  against  the  heirs  of  the  deceased  by  his  first  wife  concerning 
a  certain  tract  of  land  which  was  claimed  by  the  heirs  of  the  first 
wife  to  have  been  held  in  trust  for  their  mother,  and  that  it  descended 
wholly  to  them,  the  following  facts  appeared  in  the  evidence :  In 
1837  the  father  of  E.  F.,  decedent's  first  wife,  left  the  State  of  Ohio  and 
entered  land  in  Huntington  county.  Prior  to  leaving  there  was  some 
talk  between  B.  and  his  daughter  and  son-in-law  about  entering  a 
certain  tract  of  land  for  her,  adjoining  certain  land  which  her  hus- 
band expected  to  enter  on  his  own  account.  B.  entered  several  tracts 
of  land,  and  I.  F.,  the  husband  of  E.  F.,  entered  and  paid  for  eighty 
acres  with  his  own  money.    Another  eighty  acres  was  entered,  B.  fur- 
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nishing  $100,  the  amount  necessary  to  make  the  entry ;  and  the  cer- 
tificate for  this  entry  was  in  the  name  of  I.  F.,  but  was  given  to  B. 
Afterwards  I.  F.  save  B.  a  receipt  for  the  $100.  Upon  the  execution 
of  the  certificate  for  the  $100,  the  certificate  of  entry  was  given  to  I. 
F.,  who  obtained  title,  improved  and  occupied  the  land  until '  his 
death.  B.  sued  I.  F.  and  obtained  judgment  for  the  $100.  Proof 
was  made  of  statements  made  by  I.  F.  to  the  effect  that  the  land  was 
bought  for  his  first  wife.  I.  F.  executed  mortgages  on  the  land  to 
secure  the  payment  of  his  own  obligations.  B.  stated  in  the  presence 
of  I.  F.  ana  his  wife,  without  her  objection,  that  the  $100  was  a  loan 
to  I.  F.  There  was  no  evidence  of  fraud  or  bad  faith  on  the  part  of 
I.  F.    The  court  below  found  against  the  heirs  of  the  first  wife. 

Held,  that,  on  the  evidence,  the  judgment  of  the  court  below  can  not  be 
disturbed. 

Held,  also,  that  the  finding  was  correct  for  the  reason  that  J.  F,,  the  sec- 
ond wife  of  I.  F.,  as  such  was  a  purchaser  for  value,  and  that  if  there 
was  a  trust  she  had  no  notice  of  it.  First  v.  First,  57£ 

DECLARATIONS  AND  ADMISSIONa 
Bee  Chimin al  Law,  13  to  16 ;  Evidence,  0, 6, 10 ;  Trust  and  Trustee,  12. 

DEED. 

1.  Procuring  of  by  Fraud. — Action  to  Recover  Damages. —  Unsoundness  of  Mind 
of  Grantor. — Complaint. — In  an  action  to  recover  damages  on  the  ground 
that  a  deed  was  procured  by  fraud,  a  paragraph  of  complaint  is  bad 
which  proceeds  upon  the  theory  that  the  intestate,  at  the  time  of 
the  execution  of  tne  deed  was  by  reason  of  age  and  infirmity  of  un- 
sound mind,  and  that  he  would  not  have  executed  the  same  had  he 
been  of  sound  mind,  but  which  fails  to  state  any  facts  showing  that 
the  intestate  was  of  unsound  mind  at  that  time  or  incapable  of  con- 
tracting. Batman  v.  Snoddy,  480 

8.  Same. — Instruction  to  Jury. — An  instruction  to  the  jury  that  "if  you 
find  from  the  evidence  that  S.  was,  at  the  date  of  making  said  deed,  a 
person  of  sound  mind  and  capable  of  transacting  his  business  you 
will  find  for  the  defendant,"  contained  a  correct  statement  of  the 
law.  lb. 

3.  Same, — Conveyance  to  Son. — Qifi. — A  person  of  sound  mind  may  convey 
his  land  to  his  son  for  a  lawful  consideration,  or  as  a  gift  if  he  de- 
sires, lb. 

DEFAULT. 

See  Judgment,  4. 

DEMAND. 
See  Statute  of  Limitations,  1. 

DEPOSITION. 

8ee  Evidence,  14. 

When  May  be  Taken.— Who  Determines.— Refusal  of  Witness  to  Submit  to  Ex- 
amination.— Contempt. — The  deposition  of  a  witness  may  be  taken  un- 
der the  terms  of  our  statute,  although  a  state  of  facts  does  not  exist  at 
the  time  that  would  render  the  deposition  admissible  in  evidence. 
The  question  as  to  whether  a  cause  for  taking  a  deposition  exists  is 
for  the  party  who  seeks  to  take  it,  and  a  witness  may  be  punished  for 
contempt  for  his  refusal  to  submit  to  the  examination.  The  statutes 
of  the  State  do  not  enumerate  any  causes  for  taking  depositions,  but 
simply  provide  for  the  causes  in  which  they  may  be  read.  See  sec- 
tions 423  and  432,  R.  S.  1881.  Wehrs  v.  State,  157 

DESCENTS. 

.  Sec  Adoption,  5. 
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Eights  of  Childless  Widow  by  Second  Marriage.— Lift-  Estate.— A  childless 
widow  by  a  second  marriage!  when  children  by  a  former  marriage 
survive  her,  takes  only  a  life-estate  from  her  husband,  and  not  a  fee 
simple.  Markover  v.  Krauss,  £94 

DESCRIPTION  OF  LAND. 

See  Drainage  14, 15;  Gravel  Roads,  8;  Taxes,  2. 

DILIGENCE. 
See  Continuance,  1.  t 

DISCRETION. 
See  Costs  ;  Criminal  Law,  21,  24, 

DISCRIMINATION. 
See  Common  Carrier,  5  to  9. 

DIVORCE. 

1.  Effect  of  Decree  on  Wife's  Right  to  Husband's  Beat  Estate.— Third  Forties. 
— A  decree  in  divorce  settles  all  property  rights  between  husband 
and  wife,  but  not  between  her  and  third  parties. 

Thompson  v.  Thompson,  £88 

2.  Same. — Conveyance  by  Wife  under  Coercion  or  Ignorance. — Suit  after  Di- 
vorce to  Set  Aside. — In  1883  a  wife  through  coercion  and  under  mistake 
joined  in  the  execution  of  a  deed  conveying  certain  real  estate  of  her 
own,  and  thereafter  continued  to  live  with  him  without  fear  or  con- 
straint, until  1887,  when  she  obtained  a  divorce  from  him  for  cruelty. 
During  the  period  between  the  date  of  the  conveyance  and  date  of 
the  divorce,  she  lived  and  cohabited  with  her  husband  without  fear 
or  constraint,  and  had  by  him  two  children,  but  never  made  any 
complaint  or  inquiry  concerning  the  deed  until  after  the  trial  of  the 
divorce  case.  In  the  divorce  case  the  husband  filed  an  answer  alleg- 
ing that  she  had  received  from  him  certain  real  estate  and  personal 
property  which  was  to  be  in  full  of  all  interest  and  claim  she  had  in 
all  property  then  or  thereafter  owned  by  both  of  them,  and  in  full  of 
alimony.  After  the  divorce  the  grantee  of  the  lands  conveyed  them 
to  the  husband,  and  she  then  brought  suit  to  quiet  title  thereto  and 
to  cancel  the  deed. 

Held,  that  she  could  maintain  the  action. 

Held,  that  the  facts  stated  did  not  show  a  ratification. 

Held*  that  she  was  not  bound  to  bring  an  action  to  quiet  title  and  to  cancel 
the  deed  while  she  was  cohabiting  with  her  husband. 

Held,  also,  that  the  answer  in  the  divorce  case  did  not  raise  an  issne;  that 
the  parties  had  no  power  to  make  a  valid  contract  concerning  ali- 
mony, and  that  she  was  not  bound  by  the  decree  so  far  as  the  land  in 
controversy  was  concerned.  lb. 

8.  Same. — Contract  Concerning  Alimony. — Husband  and  wife  have  no  pow- 
er to  enter  into  a  contract  concerning  alimony  in  a  prospective  di- 
vorce proceeding.  lb. 

DRAINAGE. 

1.  Drain  Partially  Constructed. — Duty  of  County  Surveyor  to  Keep  in  Repair. 
— When  a  drain  was  constructed  as  far  as  it  was  constructed  under 
the  act  of  March  9, 1875  (Section  1193,  R.  S.  1881),  it  was  the  duty  of 
the  county  surveyor  to  have  the  portion  constructed  kept  in  repair, 
and  jurisdiction  was  conferred  upon  him  to  do  so.  The  propriety  of 
making  such  repairs  having  been  committed  to  his  discretion,  his 
decision  was  final.  Artman  v.  Wynkoop,  17 

2.  Judgment  Establishing  Ditch. — Correction  of — The  drainage  law  contem- 
plates that  after  judgment  has  been  rendered  by  the  court  establish- 
ing a  ditch,  and  ordering  its  construction,  the  case  shall  remain  upon 
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the  docket  of  the  court  while  the  ditch  is  in  progress  of  construction. 
It  is  on  the  docket,  however,  only  for  the  purpose  of  carrying  into 
effect  the  judgment  actually  entered,  and  not  for  any  action  modify- 
ing or  changing  that  judgment.  Perkins  v.  Haywood,  95 

8.  Same. — Correction  of  Judgment  After  Term. — Notice. —  Waiver  of. — After 
the  expiration  of  the  term  at  which  judgment  has  been  rendered  by 
the  court  establishing  a  ditch,  no  order  can  be  made  modifying  or 
correcting  the  judgment,  except  upon  notice  again  bringing  the  par- 
ties before  it,  or  upon  their  voluntary  appearance,  and  a  waiver  of 
notice  by  them.  lb. 

.4.  Same. —  What  Constitutes  Waiver  of  Notice. — Where,  however,  the  court 
had  rendered  judgment  against  the  remonstrators,  establishing  the 
ditch,  and  the  clerk  had  taxed  the  costs  of  the  proceedings  against 
them,  but  no  judgment  for  costs  had  been  so  entered  up,  and  a  mo- 
tion was  filed  for  a  nunc  pro  tunc  entry  to  that  effect,  and  the  remon- 
strators, after  entering  a  special  appearance  expressly  challenging  the 
jurisdiction  of  the  court  over  their  persons,  and  before  any  ruling 
was  made  on  thai  question,  filed  a  counter-motion  on  the  subject  of 
costs,  they  thereby  waived  want  of  notice,  and  the  action  was  equiv- 
alent to  a  full  and  voluntary  appearance  to  appellee's  motion.        I&. 

5.  Same. — Judgment  for  Costs  Against  Remonstrators. — Nunc  pro  Tunc  Entry. 
— A  finding  and  judgment  against  remonstrators,  establishing  a  ditch, 
properly  and  necessarily  involves  a  judgment  for  costs.  See  section 
590,  R.  S.  1881.  The  failure  of  the  clerk  to  enter,  as  a  part  of  the 
judgment,  a  judgment  for  costs,  was  a  mere  omission  to  record  a  part 
of  the  judgment  actually  rendered,  as  shown  by  the  record,  and  the 
omission  could  be  supplied  by  a  nunc  pro  tunc  entry.  lb. 

6.  Same. — Judgment  Establishing  Ditch.— Collateral  Attack — The  circuit 
court  having  jurisdiction  over  the  subject-matter  of  the  construction 
of  public  drains,  the  judgment  of  a  circuit  court  establishing  a  par- 
ticular drain,  can  not  be  attacked  collaterally,  on  the  ground  that 
■aid  drain,  if  constructed,  will  have  an  effect  not  contemplated  by 
the  Legislature  in  the  enactment  of  the  drainage  law.  lb. 

7.  Establishment  of  Ditch. — Appeal — Right  to  Trial  by  Jury. — In  a  proceed- 
ing to  establish  a  drain,  a  party  upon  appeal  to  the  circuit  court,  is 
entitled  to  a  trial  by  jury.  Under  the  code  of  1852  he  had  the  right 
to  a  trial  by  jury,  ana  the  act  of  1881  (section  409,  B.  8. 1881)  making 
causes  which  were  of  exclusive  equitable  jurisdiction  prior  to  1852 
triable  by  the  court,  has* in  no  way  changed  or  interfered  with  such 
right.    See  also  section  4302,  R.  S.  1881.  Bachelor  v.  Cole,  14& 

8.  Repair  of  Ditch.  — Performance  of  Work. — Surveyor's  AuthorityConeerning. — 
Where  a  surveyor  is  acting  within  the  scope  of  his  authority  in  re- 
pairing a  ditch,  the  question  as  to  whether  he  adopted  the  best  or 
cheapest  plan  for  its  performance  is  not  open  to  inquiry.  The  fact 
that  the  workmen  were  paid  by  the  day — no  fraud  or  collusion  being 
claimed — and  that  no  competition  was  invited,  does  not  furnish  an 
excuse  to  the  land-owner  for  a  refusal  to  reimburse  the  county  for 
the  expense  of  such  work.  Scott  v.  Stringley,  S78 

9.  Same. — Obstruction  of  Ditch  by  Others.  —  When  no  Defence  to  Payment  of  As- 
sessments.— Upon  appeal  to  the  circuit  court  from  assessments  levied 
by  a  county  surveyor  for  the  repair  of  a  ditch,  the  appellants  can  not 
escape  liability  on  the  ground  that  a  large  part  of  the  obstruction 
which  rendered  the  cleaning  of  the  ditch  necessary  was  occasioned  by 
the  cattle  of  some  of  the  other  land-owners  obstructing  the  ditch,  and 
that  no  additional  assessment  had  been  levied  against  such  land- 
owners where  they  made  no  effort  to  prove  the  amount  of  additional 
cost  in  removing  such  obstructions.  In  the  absence  of  such  proof  the 
presumption  is  that  the  additional  cost  was  merely  nominal.         lb. 
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10.  Same. — Surveyor  Exceeding  His  Authority. — Effect  on  Payment  of  As*ess~ 
menis. — The  fact  that  a  county  surveyor  exceeded  his  authority  in 
repairing  a  ditch  will  not  relieve  the  land-owners  from  paying  for 
benefits  received  by  the  doing  of  such  work  as  was  within  the  juris- 
diction oi  the  surveyor,  and  where  the  assessments  levied  fall  short 
of  the  amount  paid  for  the  repairs  by  the  county,  the  Supreme  Court 
will  presume,  in  the  absence  of  evidence  to  the  contrary,  and  in  favor 
of  the  findings  of  the  lower  court,  that  the  appellants1  lands  were  not 
assessed  for  more  than  their  just  proportion  of  legitimate  cost  for 
repairing  the  ditch.  lb. 

11.  Same. — Lands  not  Liable  for  Repairs. — Where  lands  are  not  assessed 
for  the  construction  of  a  ditch,  they  can  not  be  assessed  for  its  repair. 
Elliott's  Supp.,  section  1193.  lb. 

12.  Public  Ditch. — Motion  to  Dismiss  Petition. — How  Made  Part  of  Record. — 
Motions  to  dismiss  the  petition  for  the  establishment  and  construction 
of  a  public  ditch  are  collateral  motions,  and  can  only  be  made  part  of 
the  record  by  a  special  order  of  court  or  by  a  bill  of  exceptions. 

Sample  v.  Carroll,  496 

13*  Same. — Practicability  of  Route. — Matter  of  Discretion. — Appeal. — Selection 
of  Line  of  Former  Ditch. — The  question  of  the  practicability  of  a  route 
to  be  selected  for  a  ditch  is  one  of  discretion.  The  exercise  of  the 
discretion  is  vested  in  the  inferior  tribunal  or  its  officers,  and  can  not 
be  reviewed  on  appeal,  unless  there  is  an  abuse  of  discretion.  The 
selection  of  the  line  of  a  former  ditch  is  not  such  an  abuse.  lb. 

14.  Same. — Description  of  Lands. — Where  the  descriptions  of  the  tracts  in- 
volved in  the  proceedings  to  construct  a  ditch  are  copied  as  the  stat- 
ute requires,  from  the  tax  duplicate,  the  descriptions  will,  prima  fade } 
at  least,  sustain  an  assessment  for  benefits  accruing  from  the  con- 
struction of  the  ditch.  lb. 

15.  Same. — Imperfect  Description  of  Lands. — Objection  Must  be  Specific — Sign- 
ing Christian  Names  by  initials. — If  land  is  described,  although  imper- 
fectly, a  remonstrator  who  seeks  to  defeat  an  assessment  must  make  a 
timely  and  specific  objection  in  the  trial  court.  The  fact  that  three 
of  the  twelve  petitioners  signed.their  Christian  names  by  initials  only 
will  not  defeat  the  assessments.  lb. 

16.  Same. — Sufficiency  of  Bond, — Where  there  is  a  bond  sufficient  in  form 
and  substance,  signed  by  solvent  obligors,  affording  ample  security, 
and  taken  and  approved  by  the  auditor,  the  proceedings  will  not  be 
dismissed.  lb. 

EASEMENT. 

Right  of  Way. —  User. — Construction  Placed  Upon  Contract  by  Parties. — Adop- 
tion of  by  Court. — Where  a  deed  reserved  a  right  of  way,  and  provided 
that  the  same  should  not  be  fenced,  and  for  forty  years  it  had  been 
maintained  with  gates  placed  across  the  way  "at  each  terminus 
thereof,"  such  a  construction  has  been  given  the  provision  in  the 
deed  as  precludes  any  of  the  parties  from  insisting  that  the  way  shall 
be  kept  entirely  open,  without  gates  at  either  end.  The  deed  refers 
to  the  way  as  an  existing  one,  and  means,  as  the  acts  of  the  parties 
covering  a  period  of  many  years  clearly  show,  a  private  way,  pro- 
tected by  gates  at  each  end,  to  be  opened  only  for  the  purpose  of 
using  the  way.  Where  parties  give  their  contract  a  construction,  the 
courts  will  adopt  that  construction,  and  hold  the  parties  to  it. 

Frazier  v.  Myers,  11 

EJECTMENT. 

Answer  to  Denial. — Proof  of  Defendant's  Possession  Dispensed  With. — In  an 
action  of  ejectment,  where  the  defendant  appears  and  joins  issue, 
under  which  he  can  make  a  defence,  proof  on  the  part  of  the  plaintiff 
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of  defendant's  possession  is  dispensed  with  by  section  1056,  B.  8. 1881. 
The  fact  that  he  admits  title  in  the  plaintiff  does  not  make  such 
proof  necessary,  for  he  still  has  the  right  under  his  answer  in  denial 
to  make  any  other  defence  he  may  have.  Weigold  v.  Pros*,  87 

ELECTION. 
See  Will,  1. 

EMINENT  DOMAIN. 

Land.—Appropriation  to  Public  Use. — Diversion  to  Other  Use. — Where,  pur- 
suant to  legislation,  land  is  appropriated  to  an  important  public  use, 
it  can  not  afterwards  be  taken  for  a  use  wholly  inconsistent  and  dif- 
ferent from  the  first  unless  such,  by  express  words,  or  by  necessary- 
implication,  appears  to  be  the  intent  of  the  Legislature. 

City  of  Fort  Wayne  v.  Lake  Shore,  etc.,  JR.  W.  Co.,  668 

EQUITY. 
See  Specific  Performance. 

1.  Action  for  Cancellation  of  Conveyance. — Trial  by  Jury. — An  action  to 
have  certain  conveyances  cancelled  and  the  title  revested  in  the 
grantor  on  the  ground  that  at  the  date  of  their  execution  the  grantor 
was  of  unsound  mind  and  that  the  conveyances  were  procured  by 
fraud  and  without  consideration  would,  prior  to  the  18th  day  of  June, 
1852,  have  fallen  within  the  exclusive  jurisdiction  of  a  court  of 
equitv,  and  it  was  not  error  to  refuse  to  grant  a  trial  by  a  jury.  Sec- 
tion 1064,  R.  S.  1881.  Monnett  v.  Turpie,  488 

2.  Same. — Decree  Affecting  Lands  Outside  of  State. — In  an  equitable  action, 
the  court,  having  jurisdiction  of  the  person,  is  able,  by  process  against 
the  defendants  in  personam,  to  enforce  its  decree  affecting  land  with- 
out as  well  as  within  the  State.  lb. 

ESTOPPEL. 

See  License  ;  Office  and  Officer  ;  Trust  and  Trustee,  12. 

Married  Woman. — Contract — A  wife  can  not  be  estopped  from  denying  her 
capacity  to  make  a  contract.  Percifield  v.  Black,  884 

EVIDENCE. 

8ee  Bill  of  Exceptions,  2 ;  Criminal  Law,  17, 18, 25;  Gravel  Roads, 
3,  9;  Mechanic's  Lien,  5,  6;  Practice,  6  to  9, 11 ;  Proceedings 
Supplementary  to  Execution,  2 ;  Railroad,  5, 28 ;  Real  Estate; 
Trust  and  Trustee,  4  to  6 ;  Will,  4,  5. 

1.  Motion  to  Strike  Out. —  When  not  Seasonably  Made. — A  motion  to  strike 
out  evidence  is  not  seasonably  made  when  it  was  not  offered  until  af- 
ter the  close  of  the  evidence,  and  there  was  nothing  explaining  or  ex- 
cusing the  delay.  Falvey  v.  Jackson,  118 

2.  Objection  to. — Must  be  Specifically  Stated. — Authentication  of  Ordinance. —  * 
An  objection  to  the  authentication  or  proof  of  an  ordinance  must  be 
specifically  pointed  out.    Questions  will  not  be  considered  for  the 
first  time  on  appeal  when  the  attention  of  the  court  below  was  not 
specifically  called  to  the  grounds  of  the  objection. 

Pennsylvania  Co.  v.  Horton,  189 

3.  When  Admissible  to  Show  Fraud  or  Mistake. — When  the  defendant  an- 
swered by  general  denial,  and  also  filed  a  cross-complaint,  there  was 
an  issue  formed  under  which  evidence  tending  to  prove  fraud  and 
mistake  was  admissible.  Euring  v.  Smith,  206 

4.  Value  of  Life-Estate. — Non-Exoert  Witness. — A  witness  is  not  compe- 
tent to  testify  as  to  how  much  a  person's  life-estate  would  be  worth 
at  sheriff's  sale,  considering  his  nge  and  physical  condition,  when  he 
is  not  shown  to  have  the  slightest  knowledge  of  the  matter  upon 
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which  he  necessarily  gave  an  opinion  in  answering  the  question,  viz.: 
the  effect  of  the  person's  physical  condition  upon  his  expectancy  of 
life.  Wilson  v.  Bennett,  £10 

5.  Advancement^. — Declarations  of  Decedent. — Res  Qestce — Partition. — In  an 
action  for  partition  where  pleadings  were  filed  which  presented  the 
question  for  decision  whether  some  of  the  heirs  of  the  decedent  had 
not  received  property  from  him  as  an  advancement,  declarations  of 
the  deceased,  made  several  years  after  the  transaction,  as  to  the  terms 
upon  which  the  money  and  property  were  turned  over  to  his  children, 
were  too  remote  in  point  of  time  to  be  admitted  in  evidence  as  part 

1      of  the  res  gestae.  Thistlewaite  v.  Thistlewaite,  855 

6.  Same.— Declarations  Against  Interest  of  Party  Making. — Such  declara- 
tions were  not  admissible  in  evidence  either  upon  the  ground  that 
they  were  declarations  against  the  interest  of  the  party  by  whom 
they  were  made,  inasmuch  as  so  far  as  the  interest  of  the  decedent 
was  concerned  it  was  immaterial  whether  the  transfer  of  the  money 
and  property  was  by  way  of  gift  or  advancement.  26. 

7.  Same. — Exclusion  of  Period  of  Remoteness. — Evidence  that  the  decedent 
had  purchased  the  land  in  controversy  with  money  received  from  his 
first  wife,  the  mother  of  the  heirs,  was  properly  excluded  in  view  of 
the  remoteness  as  to  time,  and  its  indirection  as  to  the  main  ques- 
tion, lb. 

8.  Same. — Conversation  with  Decedent. — Party  Testifying  Against  Herself. — 
Remedy  of  Other  Parties. — A  party  to  an  action  being  competent  to  tes- 
tify against  herself,  although  her  testimony  embraced  conversations 
with  a  person  since  deceased,  the  other  parties  to  the  action  can  not 
complain,  when  they  failed  to  ask,  as  was  their  right  to  do,  to  have 
a 'specific  and  clear  instruction  directing  the  jury  that  such  testimony 
was  not  competent  against  them.  lb. 

9.  Action  upon  Bond. — Plea  of  Non  Est  Factum. — Evidence  Admissible  Under. 
— In  an  action  upon  a  bond,  when  a  plea  of  non  est  factum  was  inter- 
posed, defendants  may  testify  as  to  what  was  done  and  said  at  the 
time  they  signed  it  The  fact  as  to  whether  they  did  or  did  not  exe- 
cute the  bond  could  be  ascertained  in  no  better  way. 

State,  ex  rel^  v.  Gregory,  887 

10.  Action  upon  Note. — Inadmissibility  of  Self  Serving  Declarations.— WheYe 
in  an  action  on  certain  notes  by  the  administrator  of  the  payee  the 
decedent's  brother  filed  a  cross-complaint,  alleging  that  the  notes  in 
suit  had  been  endorsed  to  himself  by  the  deceased  in  his  life-time  for 
the  benefit  of  his  sons,  and  claiming  the  ownership  of  the  notes,  decla- 
rations made  by  the  deceased  in  nis  brother's  absence,  two  or  three 
years  after  the  endorsement  was  made,  that  he  had  not  the  notes  with 
him,  but  had  left  them  with  his  sister,  and  that  he  had  at  some  time 
had  trouble  with  his  brother,  were  self-serving  declarations,  and  not 
admissible  in  evidence.  So,  also,  were  declarations  made  by  the  de- 
ceased about  the  time  of  the  sale  of  the  land  in  payment  of  which 
the  notes  were  executed  to  him,  that  he  intended  to  pay  no  more 
-taxes  after  the  sale  of  his  land.  Schmid  v.  Packard,  898 

Hi  Same. — Similar  Contemporaneous  Ads. — Admissibility  of. — Evidence  that 
on  the  same  day  the  endorsements  were  made  on  the  notes  in  suit 
similar  endorsements  were  made  on' certain  of  the  other  notes  of  the 
deceased,  and  that  he  retained  possession  of  these  notes  and  collected 
them  at  or  after  maturity,  was  admissible,  as  it  had  a  tendency  to 
show  that  the  endorsements  that  day  made  were  not  made  with  the' 
intention  of  transferring  the  notes  to  his  brother,  but  for  some  other 
purpose.  lb. 

12.  Same. — Facts,  though  not  in  issue,  which  are  so  connected  with  a  fact 
in  issue  as  to  form  a  part  of  the  same  transaction  or  subject-matter, 
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are  relevant  to  the  fact  with  which  they  are  connected ;  or  when  they 
are  the  effect  of  the  same  cause,  or  show  the  existence  of  a  particular 
course  of  business,  or  the  intention  with  which  a  contemporaneous 
act  was  done.  lb. 

13.  Intention  of  Attorney, — The  purpose  and  intention  of  an  attorney  in 
prosecuting  a  suit  are  not  admissible  in  evidence. 

New  York,  etc.,  R.  R.  Co.  v.  Hammond,  475 

14.  Same. — Deposition. — Striking  out  Remote  and  Immaterial  Matter. — It  is  not 
error  to  strike  matter  out  of  a  deposition  which  is  too  remote  and 
wholly  immaterial.  lb. 

15.  Report  of  Drainage  Commissioners  not  Competent  — Error. — Reports  of 
drainage  commissioners  are  not  competent  evidence  on  an  appeal 
from  such  assessments,  and  when  proper  objections  are  made  and  ex- 
ceptions are  taken,  the  admission  of  such  evidence  will  constitute  re- 
versible error.  Chandler  v.  Real,  596 

16.  Same. — Location  of  Ditch. — In  Discretion  of  Commissioners. — Can  not  Re- 
view in  Absence  of  Fraud. — The  location  of  a  ditch  upon  the  best,  cheap- 
est and  most  available  route  is  a  matter  left  to  the  judgment  of  the 
commissioners,  which,  in  the  absence  of  fraud,  is  not  subject  to  review 
by  the  court,  and  evidence  to  that  effect  should  be  excluded.  lb. 

17.  Same. — Exclusion  of. — Immateriality. — It  was'  not  error  to  refuse  to  allow 
the  remonstrators  to  ask  a  witness  on  cross-examination  if  he  did  not 
go  with  the  commissioners  and  direct  them  where  to  locate  the  ditch, 
as  such  evidence  was  immaterial.  lb. 

EXEMPTION  FROM  EXECUTION. 

Fraudulent  Conveyance. —  When  Exemption  Not  Allowed. — When  a  conveyance 
is  found  to  be  fraudulent  a  motion  to  modify  the  judgment  so  as  to 
allow  defendant  an  exemption  £>i  $300  out  of  the  proceeds  of  the 
sale  of  the  land  was  properly  overruled  no  issue  upon  the  subject 
having  been  tendered  or  joined  by  the  parties,  and  no  evidence  hav- 
ing been  introduced  upon  the  subject  at  the  trial  and  there  being  no 
Eroof  that  the  party  claiming  the  exemption  was  a  resident  house- 
older.  Chandler  v.  Jessup,  361 

EXHIBIT. 

See  Pleading,  11. 

EXPERT  EVIDENCE. 
See  Evidence,  4 ;  Railroad,  8. 

FELLOW-SERVANTS. 
See  Railroad,  14,    . 

FORECLOSURE. 
See  Building  Association,  1,  4 ;  Mortgage,  1, 8. 

FRAUD. 
See  £>eed,  1 ;  Trust  and  Trustee,  10 

FRAUDULENT  CONVEYANCE. 

See  Exemption  from  Execution;  Pleading,  1. 

1.  Husband  and  Wife. — Transfer  of  Property  to  Wife, —  Valid  Indebtedness.— 
Rights  of  Creditors. — Where  a  husband,  when  he  was  perfectly  solvent, 
and  long  before  the  debt  in  suit  was  contracted,  gave  his  wife  a  sum 
of  money  which  she  kept  for  several  months  and  then  loaned  to  him, 
under  an  agreement  that  he  would  repay  it,  and  he  transferred  to 
her  an  interest  in  a  farm  in  payment  thereof,  her  said  interest  can 
not  be  subjected  to  the  payment  of  her  husband's  indebtedness. 

Dillen  v.  Johnson,  76 
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2.  Volunteer. — Fraudulent  Intent  of  Grantor. — Notice  of  to  Grantee  Unneces- 
sary.— It  is  not  necessary  for  the  purpose  of  setting  aside  a  fraudulent 
conveyance  to  a  volunteer,  who  paid  no  consideration,  to  allege  and 
prove  notice  to  the  grantee  of  the  fraudulent  intent  of  the  grantor. 

York  v.  Rochvood,  868 

3.  Same, — Complaint. — Averment  of  Grantor* 8  Insolvency. — Sufficiency  of. — 
The  averment  in  the  complaint  that  the  grantor  did  not  have  at  the 
time  of  the  conveyance,  nor  has  he  had  since,  or  at  the  time  of  the 
commencement  of  the  action,  sufficient  property  subject  to  execution 
to  pay  his  debts,  is  a  sufficient  allegation  as  to  his  insolvency  during 
that  time.  76. 

4.  Pleading.  —  Necessary  Averment. — A  cross-complaint  based  upon  the 
theory  that  a  conveyance  is  fraudulent,  is  bad  if  it  does  not  aver 
that,  at  the  time  it  was  executed,  the  grantor  had  no  other  property 
subject  to  execution.  Winstandley  v.  Stipp,  648 

FRAUDULENT  REPRESENTATIONS. 

Real  Estate.— Sufficiency  of  Complaint. —  Vendor's  Lien. — In  an  action  to  re- 
cover damages  because  of  fraudulent  representations  alleged  to  have 
been  made  by  the  defendants  in  a  real  estate  trade,  the  complaint 
alleged  that  the  defendants  were  partners  residing  at  Portland,  in 
Jay  county,  and  were  engaged  in  the  practice  of  law  and  in  the  real 
estate  business  ;  that  the  plaintiff  owned  a  farm  in  said  county  and 
placed  it  in  the  hands  of  the  defendants  for  sale;  that  after  failing 
to  sell  it  for  several  months  defendants  purchased  it  themselves  and 
conveyed  to  them  a  tract  of  land  situated  in  Kansas ;  that  the  de- 
fendants made  certain  false  and  fraudulent  representations  concern- 
ing the  Kansas  land,  which  were  relied  upon  by  the  plaintiff,  and  by 
reason  of  which  he  was  induced  to  accept  the  land  at  the  price  agreed 
upon ;  that  if  the  land  had  been  as  represented  it  would  have  been 
worth  the  price,  but  that  the  representations  were  false,  and  the  land 
was  worth  a  much  less  price. 

Held,  that  the  complaint  stated  a  good  cause  of  action. 

Held,  also,  that  upon  the  averments  of  the  complaint  the  plaintiff  was 
entitled  to  a  vendor's  lien  for  such  amount  as  might  be  found  due 
on  account  of  the  difference  in  the  value  of  the  land. 

Williamson  v.  Woten,  202 

GENERAL  AVERAGE. 
See  Marine  Insurance,  1. 

GRAVEL  ROADS. 

1.  Construction  of. —  What  Does  Not  Disqualify  Engineer. — The  fact  that  the 
person  appointed  as  engineer  and  surveyor  for  the  location  and  con- 
struction of  a  free  gravel  road  was  the  owner  of  real  estate  within  the 
limits  assessable  for  the  construction  of  said  road,  and  which  was  re- 
ported as  benefited,  and  was  a  brother-in-law  of  one  who  also  owned 
lands  within  the  limits  assessable  for  the  road,  and  which  was  re- 
ported as  benefited,  did  not  disqualify  him  from  serving  in  that  ca- 
pacity. The  statutes  of  this  State  do  not  provide  that  the  engineer 
shall  be  either  disinterested  or  a  freeholder,  or  even  a  resident  of  the 
county,  but  simply  that  he  shall  be  a  competent  engineer.  The  en- 
gineer is  not  a  member  of  the  board  of  viewers,  and  has  nothing  to 
do  with  the  assessments  to  be  made.  Thompson  v.  Goldthwait,  20 

2.  Construction  of. —  Extra  Services  Rendered  by  Contractor.  —  Liability  of 
County  Commissioners  for. — Where  a  board  of  county  commissioners 

.  entered  into  a  contract  with  the  appellees  to  construct  a  free  gravel 
road,  and  the  work  was  completed  according  to  the  contract,  but  dur- 
ing its  progress  the  appellees,  at  the  request  of  the  board,  performed 
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extra  services  not  embraced  in  the  contract,  the  extra  work  being 
quired  by  reason  of  changes  made  by  the  board  and  its  engineer,  an 
action  may  be  maintained  against  the  board  for  the  value  of  such  ex- 
tra services.    Board,  etc.,  v.  Fahlor,  114  Ind.  176,  distinguished. 

Board,  etc.,  v.  Neivlin,  27 

3.  Same.— Evidence. — Acceptance  of  Work  by  Engineer. — It  was  proper  for 
the  appellees  to  prove  that  the  engineer  had  accepted  the  road,  since 
the  contract  provided  for  its  acceptance  by  him,  and  his  certificate 
was  competent  evidence  of  acceptance.  lb. 

4.  Including  of  Within  Municipal  Limits. — Exaction  of  Toll*. — Bow  Affected. — 
The  extension  of  the  limits  of  a  municipal  corporation,  so  as  to  em- 
brace a  turnpike  owned  by  a  private  corporation  can  not  take  from 
the  corporation  the  right  to  exact  tolls. 

Fort  Wayne,  etc.,  Co.  v.  Maumee,  etc.,  O.  R.  Co.,  SO 

6.  Same. — Answer  in  Justification. — An  answer  in  justification  is  bad  which 
assumes  that  the  defendants  had  a  right  to  the  road  within  the  cor- 
porate limits,  the  answer  alleging  that  "said  road  when  said  acta 
complained  of  were  done,  became  a  public  street  of  said  city,"  and 
admitting  the  destruction  of  a  toll  house  and  gate  belonging  to  the 
turnpike  company,  but  attempting  to  justify  the  act  by  alleging  thai 
they  were  worthless.  If  the  toll  house  was  the  property  of  the  turn- 
pike company  the  defendants  had  no  right  to  remove  or  confiscate  it, 
even  if  it  was  valueless.  An  answer  in  justification  must  fully  justify 
the  wrongful  acts  charged  in  the  complaint,  or  it  will  be  insufficient. 

lb. 

6.  Proceedings  to  Construct,  Before  County  Commissioners. — Appeal  to  Circuit 
Court. — Special  Verdict. — Where,  in  a  proceeding  for  the  construction 
of  a  free  gravel  road,  an  appeal  is  taken  to  the  circuit  court,  the 
special  verdict  need  not  find  who  own  a  majority  of  the  acres  which 
are  benefited,  neither  need  it  find  that  all  the  land-owners  in  the 
county  whose  lands  are  benefited  have  signed  the  petition  without 
regard  to  the  fact  that  they  have  not  been  included  in  the  report  of 
the  viewers.  The  verdict  is  sufficient  if  it  discloses  the  fact  that  the 
names  and  acres  named  therein  constitute  a  majority  of  the  names 
and  acres  reported  by  the  viewers  as  benefited.  See  section  5095,  R. 
8.  1881.  The  only  mode  by  which  the  commissioners  can  determine 
its  jurisdiction  to  make  the  order  for  the  improvement  is  by  compar- 
ing the  names  and  acres  found  in  the  report  of  the  viewers  with  the 
names  found  on  the  petition.  Fulton  v.  Cummings,  453 

7.  Same. —  Trial  de  Novo. — Upon  appeal  from  the  finding  of  the  board  of 
county  commissioners  the  cause  is  tried  de  novo,  but  no  question  can 
be  tried  on  appeal  that  was  not  presented  to  the  board  of  commis- 
sioners before  the  appeal  was  taken.  lb. 

8.  Same. — Special  Verdict. — Description  of  Lands  — Where  the  lands  of  the 
appellants  are  sufficiently  described  in  the  special  verdict,  they  can 
not  complain  that  other  descriptions  are  vague  and  uncertain.       lb. 

9.  Same. — Evidence. — Report  of  Viewers.— -V^on  appeal  it  was  proper  to 
allow  the  report  of  the  viewers  made  to  the  board  of  commissioners 
with  a  plat  of  the  lands  reported  benefited  attached  as  an  exhibit  to 
be  read  to  the  jury,  the  court  instructing  the  jury  that  the  contents  of 
these  papers  was  not  evidence  of  the  facts  therein  contained.  With- 
out this  report  before  them  the  jury  could  not  intelligently  apply  the 
evidence  adduced  to  the  jurisdictional  facts  of  the  case.  lb. 

10.  Same. — Report  of  Viewers. — Binding  Upon  Parties. — It  was  not  error  to 
refuse  to  permit  the  appellant  to  prove  that  land  outside  the  territory 
fixed  by  the  viewers  would  be  benefited  by  the  proposed  improvements. 
Unless  the  report  of  the  viewers  is  attacked  before  the  board  of  com? 
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mission ers  upon  the  ground  that  it  does  not  contain  all  the  land  ben- 
efited, the  parties  interested  are  bound  by  the  report  of.  the  viewers 
as  to  the  limit  oi  the  territory  to  be  assessed.  lb. 

11.  Same.  — Incompetency  of  Jury. — Relationship. — One  of  the  j  urors  answered 
upon  his  examination  that  he  was  not  related  to  a  family  residing  in 
the  vicinity  of  the  proposed  improvement.  He  was  in  fact  a  lull 
cousin  of  the  wife  of  one  of  the  members  of  said  family  whose  lands 
were  assessed  for  the  improvement,  but  the  husband  was  neither  a 
petitioner  nor  a  remonstrant,  nor  was  he  a  party  to  the  appeal  to  the 
circuit  court. 

Hela\  that  as  he  was  not  in  the  circuit  court  no  judgment  could  be  ren- 
dered affecting  his  rights,  and  this  being  so,  that  the  juror  was  not 
disqualified  to  serve  because  of  the  relationship  to  his  wife.  lb, 

12.  Same. — Appeal  to  Circuit  Court — Cause  Certified  Back  to  Commissioners. — 
Reappointment  of  Old  Viewers — Where  an  order  was  made  by  the  board 
of  county  commissioners  for  the  construction  of  a  free  gravel  road,  and 
upon  appeal  to  the  circuit  court  the  order  was  set  aside  as  to  one  of 
the  parties  alone  upon  the  ground  that  he  had  not  received  proper 
notice,  and  the  cause  was  certified  back  to  the  board  for  further  pro- 
ceedings, it  was  not  error  for  the  board  to  reappoint  the  old  viewers, 
it  not  being  claimed  that  they  were  guilty  of  any  partiality  in  the 
discharge  of  their  duties.  lb. 

18.  Same. — Report  of  Viewer*  — Correction  of. — New  Notice. — If  the  report  as 
originally  filed  by  the  viewers  was  defective,  it  was  proper  for  the 
board  to  refer  it  back  to  them  for  correction,  they  not  having  been 
discharged.    A  new  notice  was  not  necessary.  lb. 

14.  Same. — Inequalities  in  Proceedings  Before  Commissioners. —  When  May  be 
Disregarded. — Unless  the  inequalities  in  the  proceedings  before  the 
board  of  county  commissioners  in  a  proceeding  to  construct  a  free 
gravel  road  are  of  a  character  which  affect  the  substantial  rights  of 
the  parties,  they  should  be  wholly  disregarded.  I&. 

GARNISHMENT. 

See  Attachment.  % 

GUARDIAN  AND  WARD. 

Seal  Estate. —  Conversion  of  Funds.  —  Additional  Bond. — Action  Upon.— A. 
guardian  of  certain  minor  children  was  about  to  receive  money  re- 
sulting from  the  sale  of  real  estate  of  the  wards  in  another  State. 
The  court  ordered  the  guardian  to  give  another  bond  before  receiv- 
ing the  proceeds  of  said  sale,  which  he  did,  and  after  receiving  the 
money  and  accounting  with  some  of  the  wards  when  they  became  of 
age,  he  converted  the  remaining  funds  to  his  own  use  and  left  the 
State.  The  court  removed  him  as  guardian,  and  appointed  another 
guardian  in  his  stead,  who  instituted  suit  on  the  second  bond  for  the 
money  converted.  The  defendants  answered  that  the  bondsmen  on 
the  first  bond  were  solvent,  and  that  no  steps  had  been  taken  to  re- 
cover the  money  converted  from  them.  This  answer  was  demurred 
to,  and  the  demurrer  was  overruled. 

Held,  that  as  there  is  nothing  to  indicate  any  intention  to  make  the  sec- 
ond bond  subsidiary  to  the  first,  but  on  its  face  it  appears  to  be  a 
primary  security  for  the  money,  suit  could  properly  be  instituted  on 
the  second  bond  alone,  or  on  the  first  and  second  bonds  together,  or 
on  the  first  bond  alone,  as  they  were  both  primary  undertakings  re- 
lating to  the  same  matter.  State,  ex  rel.,  v.  Mitchell,  461 

HARMLESS  ERROR. 
See  Mechanic's  Lien,  6 ;  Practice,  7. 
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HABEAS  OORPUa 

1.  Review  of  Magistrate?*  Decision  Holding  Prisoner  tn  CWrfodjy. — If  tfet 
committing  magistrate  has  jurisdiction  to  order  a  person  seemed  d 
crime  into  custody,  a  writ  of  habeas  corpus  will  not  issue  Co  secure  fcis 
release.  Turner  w.  C<m4«y?  iv 

2.  &as€. — Collateral  Attack  on  Justice's  Judgment — The  judgment  of  a  jus- 
tice of  the  peace  holding  a  prisoner  in  custody  for  triml  can  not  be 
assailed  upon  a  petition  for  a  writ  of  habeas  corpus,  AniYiri  ▼.  Lock- 
hart,  97  lad.  315,  overruled.  Ik 

HIGHWAY. 

1.  Location  of. — Report  of  Viewers. — Public  Utility. — In  the  matter  of  the 
location  and  opening  of  a  highway  the  statute  does  not  require  the 
viewers  to  state  in  their  report  that  the  road  will  be  of  public  utility. 
Their  report  recommending  the  opening  of  the  road  is  sl  sufficient 
expression  of  their  judgment  that  it  will  be  of  public  u  tilt  jr.  McKet 
v.  Gould,  108  Ind.  107,  Jones  v.  Duffy,  118  Ind.  44Q,Bowmam  V-  Job*,  123 
Ind.  44,  distinguished.  Campbell  v.  JFdgg,  1 

%  Same. — Description  of. — Report  of  Viewers  Must  Contain. — The  viewers 
must  give  a  description  of  the  location  of  the  proposed  highway  by 
metes  and  bonds.     For  sufficiency  of  description  see  opinion.  lb. 

Z.  Same— Selection  of  "Best  Ground."— Report  Seed  not  State.— While  the 
statute  makes  it  the  duty  of  the  viewers  to  **  locate  and  mark  "  the 
highway  "  on  the  best  ground/1  they  are  not  required  to  state  in  their 
report  that  they  have  selected  the  best  ground  for  the  route  of  the 
proposed  highway.  lb. 

HUSBAND  AND  WIFE. 

See  Fraudulent  Conveyance,  1;  Trust  and  Trustee,  1 ;  Wrxx*  1- 

INJUNCTION. 
See  Municipal  Corporations. 

1.  Establishment  of  Highway. — Disobedience  of  Mandate. — Contempt  of  Gtmrt.-— 
Where  the  board  of  county  commissioners  appointed  viewers   and 
laid  out  and  established  a  highway  on  a  section  line 'in  a  certain 
township,  and  the  supervisors  of  certain  road  districts  in  said  town- 
ship were  mandated  to  open  up  said  highway  on  said  section  line, 
but  disregarding  said  mandate,  they  proceeded  to  open  up  said  high- 
way on  a  different  line,  and  for  that  purpose  were  endeavoring  to 
wrongfully  take  possession  of  a  portion  of  the  Appellee's  real  estate, 
and  to  permanently  deprive  him  of  the  same,  the  latter  may  enjoin 
them  from  so  doing      The  fact  that  the  defendants  were  liable  to 
punishment  for  contempt  in  disobeying  the  mandate  of  the  court 
would  not  prevent  the  appellee  from  proceeding  against  them  by  way 
of  injunction.  Kern  v.  Isgrigg,  4 

2.  Interlocutory  Order  in  Vacation. — Appeal  to  Supreme  Court.— When  and 
how  Bond  may  be  Filed. — When  an  appeal  is  prosecuted  to  the  Supreme 
Court  from  an  interlocutory  order  of  injunction  granted  in  vacation, 
and  the  nisi  prius  judge  made  an  order  granting  the  appeal,  and  di- 
rected that  a  bond  be  filed,  fixing  the  penalty  of  the  bond,  and  the 
time  within  which  it  should  be  filed,  and  the  record  shows  the  filing 
of  a  bond  in  the  prescribed  penalty  within  the  time  limited,  and  that 
it  was  approved  by  the  clerk  as  in  other  cases  of  appeals  taken  in 
vacation, the  appeal  is  properly  taken.  See  sections  646,  clause  3,  and 
647,  R.  S.  1881.  Miller  v.  Burhet,  469 

3.  Same. — Threatened  Trespass. — Complaint.  —  Insufficiency  of  Averments.-- 
When  all  the  averments  of  a  complaint  seeking  an  injunction,  taken 
together,  charge  a  mere  threatened  trespass,  continuous  only  in  a 
limited  sense,  as  in  the  case  at  bar,  continuing  only  long  enough  to 


r 
.  v- 


-  ""  ^.     * 


INDEX.  625 

cat  and  remove  the  wheat  mentioned  in  the  complaint,  and  there  is 
no  averment  of  the  insolvency  of  the  defendant,  there  is  not  a  suf- 
ficient showing  to  authorise  the  granting  of  an  injunction.  From 
anything  appearing  in  the  complaint,  the  defendant  may  be  amply 
able,  pecuniarily,  to  respond  in  damages,  and  no  injury  is  shown  to 
be  threatened  for  which  ample  compensation  may  not  be  made  in 
damages.  lb. 

4.  Natural  Gas. — Grant  of  Dree  Use  of — Improper  Action  of  Officer  $  of  Cbr- 
poration. — Where  the  president  and  secretary  of  a  natural  gas  com- 
pany, with  the  consent  of  one  S.,  who  was  a  director  of  the  com- 
Sany,  but  against  the  will  and  without  the  consent  of  the  board  of 
irectors,  granted  to  D.  the  right  to  take  gas  from  the  well  of  the 
company  free  of  charge,  to  be  used  by  him  in  his  business,  an  in- 
junction will  lie  against  said  D.  and  the  officers  of  the  company  who 
granted  the  privilege  to  him  to  prevent  such  use  of  the  gas. 

Henshaw  v.  People's,  etc.,  Co.,  646 

INSTRUCTIONS  TO  JURY. 

See  Common  Cabrxxr,  10;  Criminal  Law,  4,  6,  8,  10,  26;  Debd,  2; 

Rallroad,  12, 13,  22  to  27. 

1.  Omission  of  Statement  of  Fact. — When  instructions  are  given  to  the  jury 
applicable  to  the  law  of  the  case  they  are  not  objectionable  because 
they  do  not  state  any  facts,  nor  advise  the  jury  what  the  plaintiff 
should  have  done  under  the  circumstances  to  have  shown  him  to  be 
in  the  exercise  of  due  care.  Pennsylvania  Co.  v.  Horton,  189 

2.  Refusal  to  Give. — When  Reversible  Error. — On  the  trial  of  a  cause  the 
appellant  asked  the  court  to  give  the  following  instruction,  which 
was  refused :  '*  If  you  find  from  the  evidence  that  a  witness  who  has 
testified  in  the  case  is  a  person  of  bad  moral  character,  you  should  con- 
sider that  fact  in  determining  what  weight,  if  any,  you  will  give  to  his 
testimony."  There  being  evidence  tending  to  establish  the  fact  cov- 
ered by  the  instruction,  and  no  other  instruction  bearing  upon  the 
same  fact  being  given  by  the  court,  the  refusal  to  give  the  instruction 
was  reversible  error.  Ohio,  etc.,  R.  W.  Co.  v.  Craucher,  276 

3.  Joint  Exception. — Separate  Instructions  not  Brought  in  Review. — A  joint 
exception  to  the  giving  of  two  instructions,  assigned  as  a  reason  for  a 
new  trial,  does  not  bring  in  review  the  instructions  given  severally  or 
separately,  and  one  of  such  instructions  being  conceded  to  be  correct, 
the  other  will  not  be  examined  by  the  Supreme  Court. 

State,  ex  rel.,  v.  Gregory,  387 

4.  Ptcadinot. —  Variance. — Reversible  Error, — Where  there  is  not  such  a  va- 
riance between  the  facts  alleged  in  a  cause  of  action  and  those  enu- 
merated in  an  instruction  as  to  actually  mislead  the  adverse  party, 
the  giving  of  the  instruction  is  not  reversible  error. 

Louisville,  etc.,  R.  W.  Co.  ▼.  Shanks,  395 

5.  Same. — Refusal  to  Give. —  When  Not  Error. — A  refusal  to  give  an  in- 
struction which  is  not  in  terms  correct  is  not  error.  lb. 

6.  When  not  Error  to  Refuse  to  Give. — It  is  not  error  to  refuse  to  give  an 
instruction  when  there  are  other  instructions  given  quite  as  favorable 
as  the  one  refused.  Ohio,  etc.,  R.  W.  Co.  v.  Stansberry,  533 

7.  Same. — Comment  on  While  Reading. —  When  Error.— "When  a  judge  in 
reading  instructions  »to  a  jury  stopped  and  said :  "  That's  not  cor- 
rect; 1 11  read  that  again,"  and  thereupon  re-read  the  instruction, 
the  statement  of  the  judge,  not  bearing  upon  a  question  of  law  or  fact 
involved  in  the  case,  is  not  to  be  taken  as  a  part  of  the  instruction, 
and  was  not  erroneous.  lb. 

Vol.  132.— 40 
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HABEAS  CORPUS. 

1.  Review  of  Magistrate's  Decision  Holding  Prisoner  in  Custody. — If  the 
committing  magistrate  has  jurisdiction  to  order  a  person  accused  of 
crime  into  custody,  a  writ  of  habeas  corpus  will  not  issue  to  secure  his 
release.  Turner  v.  Conkey,  24$ 

2.  Same. — Collateral  Attack  on  Justice's  Judgment. — The  judgment  of  a  jus- 
tice of  the  peace  holding  a  prisoner  in  custody  for  trial  can  not  be 
assailed  upon  a  petition  for  a  writ  of  habeas  corpus.  Smeher  v.  Lock- 
hart,  97  lad.  315,  overruled.  lb. 

HIGHWAY. 

1*  Location  of. — Report  of  Viewers. — Public  Utility. — In  the  matter  of  the 
location  and  opening  of  a  highway  the  statute  does  not  require  the 
viewers  to  state  in  their  report  that  the  road  will  be  of  public  utility. 
Their  report  recommending  the  opening  of  the  road  is  a  sufficient 
expression  of  their  judgment  that  it  will  be  of  public  utilty.  McKee 
v.  Gould,  108  Ind.  107,  Jones  y.  Duffy,  118  Ind.  440, Bowman  v.  Jobs,  123 
Ind.  44,  distinguished.  Campbell  v.  Fogg,  1 

2.  Same. — Description  of. — Report  of  Viewers  Must  Contain. — The  viewers 
must  give  a  description  of  the  location  of  the  proposed  highway  by 
metes  and  bonds.     For  sufficiency  of  description  see  opinion.         lb. 

8.  Same. — Selection  of  "Best  Ground." — Report  Need  not  State. — While  the 
statute  makes  it  the  duty  of  the  viewers  to  *' locate  and  mark"  the 
highway  "  on  the  best  ground,"  they  are  not  required  to  state  in  their 
report  that  they  have  selected  the  best  ground  for  the  route  of  the 
proposed  highway.  lb. 

HUSBAND  AND  WIFE. 

See  Fraudulent  Conveyance,  1;  Trust  and  Trustee,  1 ;  Will,  1. 

INJUNCTION. 
See  Municipal  Corporations. 

1.  Establishment  of  Highway. — Disobedience  of  Mandate. — Contempt  of  Court. — 
Where  the  board  of  county  commissioners  appointed  viewers  and 
laid  out  and  established  a  highway  on  a  section  line*  in  a  certain 
township,  and  the  supervisors  of  certain  road  districts  in  said  town- 
ship were  mandated  to  open  up  said  highway  on  said  section  line, 
but  disregarding  said  mandate,  they  proceeded  to  open  up  said  high- 
way on  a  different  line,  and  for  that  purpose  were  endeavoring  to 
wrongfully  take  possession  of  a  portion  of  the  appellee's  real  estate, 
and  to  permanently  deprive  him  of  the  same,  the  latter  may  enjoin 
them  from  so  doing  The  fact  that  the  defendants  were  liable  to 
punishment  for  contempt  in  disobeying  the  mandate  of  the  court 
would  not  prevent  the  appellee  from  proceeding  against  them  by  way 
of  injunction.  Kern  v.  Isgrigg,  4 

2.  Interlocutory  Order  in  Vacation. — Appeal  to  Supreme  Court.— When  and 
how  Bond  may  be  Filed. — When  an  appeal  is  prosecuted  to  the  Supreme 
Court  from  an  interlocutory  order  of  injunction  granted  in  vacation, 
and  the  nisi  prius  judge  made  an  order  granting  the  appeal,  and  di- 
rected that  a  bond  be  filed,  fixing  the  penalty  of  the  bond,  and  the 
time  within  which  it  should  be  filed,  and  the  record  shows  the  filing 
of  a  bond  in  the  prescribed  penalty  within  the  time  limited,  and  that 
it  was  approved  by  the  clerk  as  in  other  cases  of  appeals  taken  in 
vacation,  the  appeal  is  properly  taken.  See  sections  646,  clause  3,  and 
647,  R.  S.  1881.  Miller  v.  Burket,  469 

3.  Seme. — Threatened  Trespass. — Complaint.  —  Insufficiency  of  Averments. — 
When  all  the  averments  of  a  complaint  seeking  an  injunction,  taken 
together,  charge  a  mere  threatened  trespass,  continuous  only  in  a 
limited  sense,  as  in  the  case  at  bar,  continuing  only  long  enough  to 
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cut  and  remove  the  wheat  mentioned  in  the  complaint,  and  there  ia 
no  averment  of  the  insolvency  of  the  defendant,  there  is  not  a  suf- 
ficient showing  to  authorize  the  granting  of  an  injunction.  From 
anything  appearing  in  the  complaint,  the  defendant  may  be  amply 
able,  pecuniarily,  to  respond  in  damages,  and  no  injury  is  shown  to 
be  threatened  for  which  ample  compensation  may  not  be  made  in 
damages.  lb. 

4.  Natural  Gas. — Grant  of  Free  Use  of. — Improper  Action  of  Officers  of  Cor* 
poration. — Where  the  president  and  secretary  of  a  natural  gas  com- 
pany, with  the  consent  of  one  S.,  who  was  a  director  of  the  com- 
Sany,  but  against  the  will  and  without  the  consent  of  the  board  of 
irectors,  granted  to  D.  the  right  to  take  gas  from  the  well  of  the 
company  tree  of  charge,  to  be  used  by  him  in  his  business,  an  in- 
junction will  lie  against  said  D.  and  the  officers  of  the  company  who 
granted  the  privilege  to  him  to  prevent  such  use  of  the  gas. 

Henshaw  v.  People's,  etc.,  Co.,  545 

INSTRUCTIONS  TO  JURY. 

See  Common  Carribr,  10;  Criminal  Law,  4,  5,  8,  10,  26;  Deed,  2; 

Railroad,  12, 13,  22  to  27. 

1.  Omission  of  Statement  of  Fact. — When  instructions  are  given  to  the  jury 
applicable  to  the  law  of  the  case  they  are  not  objectionable  because 
they  do  not  state  any  facts,  nor  advise  the  jury  what  the  plaintiff 
should  have  done  under  the  circumstances  to  have  shown  him  to  be 
in  the  exercise  of  due  care.  Pennsylvania  Co.  v.  Horton,  189 

2.  Refusal  to  Give. —  When  Reversible  Error. — On  the  trial  of  a  cause  the 
appellant  asked  the  court  to  give  the  following  instruction,  which 
was  refused :  '*  If  you  find  from  the  evidence  that  a  witness  who  has 
testified  in  the  case  is  a  person  of  bad  moral  character,  you  should  con- 
sider that  fact  in  determining  what  weight,  if  any,  you  will  give  to  his 
testimony."  There  being  evidence  tending  to  establish  the  fact  cov- 
ered by  the  instruction,  and  no  other  instruction  bearing  upon  the 
same  fact  being  given  by  the  court,  the  refusal  to  give  the  instruction 
was  reversible  error.  Ohio,  etc.,  R.  W.  Co.  v.  Craucher,  £76 

3.  Joint  Exception.— -Separate  Instructions  not  Brought  in  Review. — A  joint 
exception  to  the  giving  of  two  instructions,  assigned  as  a  reason  for  a 
new  trial,  does  not  bring  in  review  the  instructions  given  severally  or 
separately,  and  one  of  such  instructions  being  conceded  to  be  correct, 
the  other  will  not  be  examined  by  the  Supreme  Court. 

State,  ex  rel.t  v.  Gregory,  387 

4.  Pleadings. —  Variance. — Reversible  Error. — Where  there  is  not  such  a  va- 
riance between  the  facts  alleged  in  a  cause  of  action  and  those  enu- 
merated in  an  instruction  as  to  actually  mislead  the  adverse  party, 
the  giving  of  the  instruction  is  not  reversible  error. 

Louisville,  etc.,  R.  W.  Co.  v.  Shanks,  895 

6.  Same. — Refusal  to  Give. —  When  Not  Error. — A  refusal  to  give  an  in- 
struction which  is  not  in  terms  correct  is  not  error.  lb. 

6.  When  not  Error  to  Refuse  to  Give. — It  is  not  error  to  refuse  to  give  an 
instruction  when  there  are  other  instructions  given  quite  as  favorable 
as  the  one  refused.  Ohio,  etc.,  R.  W.  Co*  v.  Stansberry,  533 

7.  Same. — Comment  on  While  Reading. —  When  Error. — When  a  judge  in 
reading  instructions  »to  a  jury  stopped  and  said :  "  That's  not  cor- 
rect ;  1 11  read  that  again,"  and  thereupon  re-read  the  instruction, 
the  statement  of  the  judge,  not  bearing  upon  a  question  of  law  or  fact 
involved  in  the  case,  is  not  to  be  taken  as  a  part  of  the  instruction, 
and  was  not  erroneous.  lb. 

Vol.  132.— 40 
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INSURANCE. 

1.  Action  on  Policy. — Condition  Against  Oilier  Insuranse. — Answer. — Plead- 
ing  Additional  Insurance — Sufficiency  of, — In  an  action  to  recover  on  a- 
policy  of  fire  insurance  containing  a  condition  avoiding  it  if  the  in- 
sured should  obtain  other  insurance  without  the  consent  of  the  com* 
pany,  when  a  copy  of  the  policy  is  filed  with  the  complaint,  a  special 
answer  in  confession  and  avoidance  averring  a  violation  of  such  con- 
dition is  not  demurrable  because  a  copy  of  the  policy  is  not  filed  with, 
the  answer.  It  was  not  necessary  either  to  allege  in  such  answer 
that  the  additional  insurance  was  in  force  when  the  loss  occurred. 
If  the  policy  in  suit  was  avoided  by  the  additional  insurance,  it  was 
avoided  when  the  additional  policy  was  taken,  and  it  is  immaterial 
whether  the  new  policy  was  still  in  force  when  the  loss  occurred  or 
not.  Replogle  v.  American  Ins.  Co.,  360 

2.  Same. — Reply  Averring  Additional  Insurance  to  be  Invalid. — To  an  answer 
pleading  a  violation* of  the  stipulation  against  other  insurance,  a  re- 
ply was  bad  which  averred  that  the  second  policy  contained  a  pro- 
vision on  that  subject  similar  to  the  one  in  the  policy  sued  on ;  that 
when  it  was  issued,  the  policy  sued  on  was  in  full  force;  that  the  as- 
sured did  not  notify  the  second  insurer  of  the  existence  of  the  first 
policy,  and  that  that  company  never  at  any  time,  nor  in  any  manner, 
consented  to  the  additional  insurance.  lb. 

8.  Same. — Charter  Prohibition  Against  Insuring  Property  Already  Insured. — 
The  fact  that  the  charter  of  the  second  company  contained  a  provis- 
ion prohibiting  it  from  insuring  property  already  insured,  and  de- 
claring policies  issued  in  violation  thereof  void,  did  not  render  the 
first  policy  effective.  The  presumption  is  that  the  party  procuring 
the  second  policy  did  so  with  the  intention  of  availing  himself  of  the 
protection  which  it  prima  facie  afforded  him.  16. 

4.  Same. —  Waiver  of  Broken  Condition. —  What  Constitutes. — Proof  of  Loss, 
etc. — A  forfeiture  of  an  insurance  policy,  by  reason  of  a  violation  of 
one  of  its  conditions  by  the  assureu,  is  waived  by  the  company  when 
in  the  full  knowledge  of  the  facts  it  not  only  required  the  assured  to 
make  proofs  of  his  loss,  but  after  he  had  made  proofs  required  him  to 
make  additional  proofs,  and  to  furnish  plans  and  specifications  of 
the  buildings  destroyed,  and  to  expend  money  in  travelling  and  other 
expenses.  lb. 

6.  Same. — Reply. — Pleading  Waiver. — Sustaining  Demurrer  To. — When  not 
Harmless  Error. — It  was  not  harmless  error  to  sustain  a  demurrer  to  a 
reply  setting  up  such  a  waiver  of  the  forfeiture  by  the  company,  since 
neither  under  the  general  denial  contained  in  the  reply  nor  under  the 
allegation  in  the  complaint  that  the  insured  had  furnished  the  proofs 
of  loss  was  evidence  admissible  as  to  the  making  of  the  additional 
proofs  of  loss,  and  of  the  furnishing  of  plans  and  specifications  of  the 
building  destroyed,  and  of  the  travelling  and  other  expenses.  Ibm 

6.  Same. — Adoption  of  Theory  by  Court. — Presumption  that  it  trill  be  Adhered 
to.— Effect  of  Presumption. —  Where  the  trial  court,  by  sustaining  the 
demurrer,  held  that  such  facts  as  were  pleaded,  even  if  proven,  would 
not  constitute  a  waiver,  the  presumption  is  that  having  by  the  ruling 
adopted  such  a  theory  it  adhered  to  it  throughout  the  case,  and  ad- 
mitted no  evidence,  and  made  no  finding  relative  to  such  alleged 
facts.  It  will  be  presumed,  also,  that  whatever  evidence,  if  any,  the 
appellant  may  have  had  in  support  of  this  paragraph  of  reply  it  waa 
not  offered,  and  would,  therefore,  not  appear  in  the  record.  The  ap- 
pellant had  the  right  to  assume  that  the  court  would  adhere  to  the 
theory  indicated  by  its  ruling  in  sustaining  the  demurrer.  Under 
this  state  of  facts  the  Supreme  Court  will  not  look  to  the  finding  of 
facts  by  the  court  and  to  the  conclusions  of  law  for  assurance  that 
there  was  no  waiver  of  the  forfeiture.  lb* 
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7.  Action  on  Policy. — Sufficiency  of  Complaint  After  Verdict. — Averment  as  to 
Ownerskip.--Performance  of  Condition. — In  an  action  on  a  policy  of  fire 
insurance,  where  the  sufficiency  of  the  complaint  ia^  not  challenged 
until  after  the  verdict  has  been  returned,  an  allegation  in  the  com- 
plaint that  the  plaintiff  was  the  owner  of  the  property  at  the  time  of 
its  destruction  by  fire,  is  a  sufficient  allegation  that  he  was  the  owner 
in  fee  of  the  real  estate  and  the  absolute  owner  of  the  personal  prop- 
erty. Where  the  complaint  alleged  in  detail  a  performance  of  the 
condition  resting  upon  the  assured,  a  general  allegation  of  the  per- 
formance was  unnecessary.  Phenix  Ins.  Co.  v.  Wilson,  449 

8.  Same. — Complaint. — Averment  Concerning  Proof  of  Loss. — An  allegation 
that  the  second  day  after  the  fire  the  plaintiff  gave  notice  thereof  in 
writing  to  the  company  at  its  office  as  by  the  policy  provided,  is  suf- 
ficient after  verdict  to  show  that  proofs  of  loss  were  duly  furnished. 

lb. 

9.  Same. — Interrogatories  in  Application. — Answers  to. — Age  and  Value  of 
Building. — Expression  of  Opinion. — Where  by  the  terms  of  a  policy  of 
fire  insurance  answers  to  interrogatories  in  the  application  are  made 
warranties,  answers  as  to  the  age  and  value  of  the  building  insured 
will  be  regarded  as  mere  expressions  of  opinion.  lb. 

INTERLOCUTORY  ORDER, 
See  Injunction,  2. 

INTERROGATORIES  TO  JURY. 

1.  Dividing  Interrogatory . — Party  Complaining  Must  Affirmatively  Show  that 
he  is  Injured  Thereby. — Where  the  claim  is  made  that  the  court  erred 
in  dividing  an  interrogatory  asked  by  a  party,  and  in  submitting  it 
to  the  jury  as  two  interrogatories,  it  must  affirmatively  appear  from 
the  record  that  the  party  complaining  of  this  action  of  the  court  was 
thereby  injured.  British-American,  etc.,  Co.  v.  Wilson,  278 

2.  Same. — Antagonism.  Degree  of,  How  Must  Appear. — The  antagonism  be- 
tween the  special  findings  and  the  general  verdict  must  be  apparent 
on  the  face  of  the  record  beyond  the  possibility  of  being  removed  by 
any  evidence  legitimately  admissible  under  the  issues.  lb, 

3.  Same. — Evidence  Can  Not  Be  Considered. — In  passing  upon  the  antag- 
onism between  the  general  verdict  and  the  interrogatories,  the  evi- 
dence can  not  be  considered.  lb. 

4.  Same.-rPre8umplion  in  Aid  of. — No  presumption  in  aid  of  the  answers 
to  interrogatories  will  be  indulged  in  by  the  court  on  a  motion  for 
judgment  on  such  interrogatories,  all  reasonable  presumptions  and 
intendments  being  against  them.  *         lb. 

5.  Motion  to  Recommit. —  How  Brought  into  the  Record. — Appeal. — A  motion 
to  recommit  interrogatories  to  a  jury  for  more  specific  answers  must 
be  brought  into  the  record  by  transcription,  and  not  by  mere  recitals 
of  the  clerk,  or  it  can  not  be  considered  on  appeal. 

Louisville,  etc.,  JR.  W.  Co.  ▼.  Shanks,  S95 

6.  Must  Not  Involve  a  Question  of  Law. — In  connection  with  other  inter- 
rogatories which  were  submitted  to  the  jury,  the  court  refused  to  sub- 
mit the  following:  "11.  Q.  If  plaintiff  did  not  look  to  see  where 
she  was  stepping  when  she  alighted,  what  reason  or  excuse  was  there 
for  her  not  doing  so?  12.  Q.  If  you  answer  question  eleven  affirma- 
tively, if  there  was  any  other  reason  or  excuse,  state  fully  what  it 
was." 

Held,  that  an  answer  to  these  interrogatories  would  necessarily  have  in- 
volved a  question  of  law,  which  can  not  be  submitted  to  a  jury  by 
interrogatories.  Ohio,  etc.,  Co.  v.  Stansberry,  58$ 
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extra  services  not  embraced  in  the  contract,  the  extra  work  being  re- 
quired by  reason  of  chances  made  by  the  board  and  its  engineer,  an 
action  may  be  maintained  against  the  board  for  the  value  of  such  ex- 
tra services.    Board,  etc.,  v.  Pahlor,  114  Ind.  176,  distinguished. 

Board,  etc,,  v.  Newlin,  £7 

3.  Same* — Evidence. — Acceptance  of  Work  by  Engineer. — It  was  proper  for 
the  appellees  to  prove  that  the  engineer  had  accepted  the  road,  Bince 
the  contract  provided  for  its  acceptance  by  him,  and  his  certificate 
was  competent  evidence  of  acceptance.  Jb. 

4.  Including  of  Within  Municipal  Limit*. — Exaction  of  Toil*. — How  Affected. — 
The  extension  of  the  limits  of  a  municipal  corporation,  so  as  to  em- 
brace a  turnpike  owned  by  a  private  corporation  can  not  take  from 
the  corporation  the  right  to  exact  tolls. 

Fort  Wayne,  etc.,  Co.  v.  Maumee,  etc.,  Q.  R.  Con  80 

6.  Same.— Answer  in  Justification. — An  answer  in  justification  is  bad  which 
assumes  that  the  defendants  had  a  right  to  the  road  within  the  cor- 
porate limits,  the  answer  alleging  that  "said  road  when  said  acts 
complained  of  were  done,  became  a  public  street  of  said  city,'1  and 
admitting  the  destruction  of  a  toll  house  and  gate  belonging  to  the 
turnpike  company,  but  attempting  to  justify  the  act  by  alleging  that 
they  were  worthless.  If  the  toll  house  was  the  property  of  the  turn- 
pike company  the  defendants  had  no  right  to  remove  or  confiscate  it, 
even  if  it  was  valueless.  An  answer  in  justification  must  fully  justify 
the  wrongful  acts  charged  in  the  complaint,  or  it  will  be  insufficient. 

Ibm 

6.  Proceedings  to  Construct,  Before  County  Commissioners. — Appeal  to  Circuit 
Court. — Special  Verdict. — Where,  in  a  proceeding  for  the  construction 
of  a  free  gravel  road,  an  appeal  is  taken  to  the  circuit  court,  the 
special  verdict  need  not  find  who  own  a  majority  of  the  acres  which 
are  benefited,  neither  need  it  find  that  all  the  land-owners  in  the 
county  whose  lands  are  benefited  have  signed  the  petition  without 
regard  to  the  fact  that  they  have  not  been  included  in  the  report  of 
the  viewers.  The  verdict  is  sufficient  if  it  discloses  the  fact  that  the 
names  and  acres  named  therein  constitute  a  majority  of  the  names 
and  acres  reported  by  the  viewers  as  benefited.  See  section  5095,  R. 
8.  1881.  The  only  mode  by  which  the  commissioners  can  determine 
its  jurisdiction  to  make  the  order  for  the  improvement  is  by  compar- 
ing the  names  and  acres  found  in  the  report  of  the  viewers  with  the 
names  found  on  the  petition.  Fulton  v.  Cummings,  453 

7.  Same. —  Trial  de  Novo. — Upon  appeal  from  the  finding  of  the  board  of 
county  commissioners  the  cause  is  tried  de  novo,  but  no  question  can 
be  tried  on  appeal  that  was  not  presented  to  the  board  of  commis- 
sioners before  the  appeal  was  taken.  K. 

8.  Same. — Special  Verdict. — Description  of  Lands — Where  the  lands  of  the 
appellants  are  sufficiently  described  in  the  special  verdict,  they  can 
not  complain  that  other  descriptions  are  vague  and  uncertain.       lb. 

V.  Same. — Evidence. — Report  of  Viewers. — Upon  appeal  it  was  proper  to 
allow  the  report  of  the  viewers  made  to  the  board  of  commissioners 
with  a  plat  of  the  lands  reported  benefited  attached  as  an  exhibit  to 
be  read  to  the  jury,  the  court  instructing  the  jury  that  the  contents  of 
these  papers  was  not  evidence  of  the  facts  therein  contained.  With- 
out this  report  before  them  the  jury  could  not  intelligently  apply  the 
evidence  adduced  to  the  jurisdictional  facts  of  the  case.  Jfc. 

10.  Same. — Report  of  Viewers. — Binding  Upon  Parties. — It  was  not  error  to 
refuse  to  permit  the  appellant  to  prove  that  land  outside  the  territory 
fixed  by  the  viewers  would  be  benefited  by  the  proposed  improvements. 
Unless  the  report  of  the  viewers  is  attacked  before  the  board  of  com? 
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missioners  upon  the  ground  that  it  does  not  contain  all  the  land  ben- 
efited, the  parties  interested  are  bound  by  the  report  of  the  viewers 
as  to  the  limit  of  the  territory  to  be  assessed.  lb. 

11.  Same.  — Incompetency  of  Jury. — Relationship. — One  of  the  j  u  rors  answered 
upon  his  examination  that  he  was  not  related  to  a  family  residing  in 
the  vicinity  of  the  proposed  improvement.  He  was  in  fact  a  full 
cousin  of  the  wife  of  one  of  the  members  of  said  family  whose  lands 
were  assessed  for  the  improvement,  but  the  husband  was  neither  a 
petitioner  nor  a  remonstrant,  nor  was  he  a  party  to  the  appeal  to  the 
circuit  court. 

Held,  that  as  he  was  not  in  the  circuit  court  no  judgment  could  be  ren- 
dered affecting  his  rights,  and  this  being  so,  that  the  juror  was  not 
disqualified  to  serve  because  of  the  relationship  to  his  wife.  lb. 

12.  Same. — Appeal  to  Circuit  Court. — Came  Certified  Back  to  Commissioners. — 
Reappointment  of  Old  Viewers — Where  an  order  was  made  by  the  board 
of  county  commissioners  for  the  construction  of  a  free  gravel  road,  and 
upon  appeal  to  the  circuit  court  the  order  was  set  aside  as  to  one  of 
the  parties  alone  upon  the  ground  that  he  had  not  received  proper 
notice,  and  the  cause  was  certified  back  to  the  board  for  further  pro- 
ceedings, it  was  not  error  for  the  board  to  reappoint  the  old  viewers, 
it  not  being  claimed  that  they  were  guilty  01  any  partiality  in  the 
discharge  of  their  duties.  76. 

13.  Same. — Report  of  Viewers  — Correction  of — New  Notice.— -If  the  report  aa 
originally  filed  by  the  viewers  was  defective,  it  was  proper  for  the 
board  to  refer  it  back  to  them  for  correction,  they  not  having  been 
discharged.    A  new  notice  was  not  necessary.  lb. 

14.  Same. — Inequalities  in  Proceedings  Before  Commissioners. —  When  May  be 
Disregarded. — Unless  the  inequalities  in  the  proceedings  before  the 
board  of  county  commissioners  in  a  proceeding  to  construct  a  free 
gravel  road  are  of  a  character  which  affect  the  substantial  rights  of 
the  parties,  they  should  be  wholly  disregarded.  lb. 

GARNISHMENT. 

See  Attachment.  % 

GUARDIAN  AND  WARD. 

Real  Estate. —  Conversion  of  Funds.  —  Additional  Bond. —  Action  Upon.— -A 
guardian  of  certain  minor  children  was  about  to  receive  money  re- 
sulting from  the  sale  of  real  estate  of  the  wards  in  another  State. 
The  court  ordered  the  guardian  to  give  another  bond  before  receiv- 
ing the  proceeds  of  said  sale,  which  he  did,  and  after  receiving  the 
money  and  accounting  with  some  of  the  wards  when  they  became  of 
age,  he  converted  the  remaining  funds  to  his  own  use  and  left  the 
State.  The  court  removed  him  as  guardian,  and  appointed  another 
guardian  in  his  stead,  who  instituted  suit  on  the  second  bond  for  the 
money  converted.  The  defendants  answered  that  the  bondsmen  on 
the  first  bond  were  solvent,  and  that  no  steps  had  been  taken  to  re- 
cover the  money  converted  from  them.  This  answer  was  demurred 
to,  and  the  demurrer  was  overruled. 

Held,  that  as  there  is  nothing  to  indicate  any  intention  to  make  the  sec- 
ond bond  subsidiary  to  the  first,  but  on  its  face  it  appears  to  be  a 
primary  security  for  the  money,  suit  could  properly  be  instituted  on 
the  second  bond  alone,  or  on  the  first  and  second  bonds  together,  or 
on  the  first  bond  alone,  as  they  were  both  primary  undertakings  re- 
lating to  the  same  matter.  State,  ex  rel.t  v.  Mitchell,  461 

HARMLESS  ERROR. 
See  Mechanic's  Likn,  6 ;  Practice,  7. 
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HABEAS  CORPUS. 

1.  Review  of  Magistrate1 j  Decision  Holding  Prisoner  in  Custody. — If  the 
committing  magistrate  has  jurisdiction  to  order  a  person  accused  of 
crime  into  custody,  a  writ  of  habeas  corpus  will  not  issue  to  secure  his 
release.  Turner  v.  Conkey,  248 

2.  Same. — Collateral  Attack  on  Justice's  Judgment. — The  judgment  of  a  jus- 
tice of  the  peace  holding  a  prisoner  in  custody  for  trial  can  not  be 
assailed  upon  a  petition  for  a  writ  of  habeas  corpus.  Smelter  v.  Lock- 
hart,  97  lad.  315,  overruled.  lb. 

HIGHWAY. 

1.  Location  of. — Report  of  Viewers. — Public  Utility. — In  the  matter  of  the 
location  and  opening  of  a  highway  the  statute  does  not  require  the 
viewers  to  state  in  their  report  that  the  road  will  be  of  public  utility. 
Their  report  recommending  the  opening  of  the  road  is  a  sufficient 
expression  of  their  judgment  that  it  will  be  of  public  utilty.  McKee 
v.  Gould,  108  Ind.  107,  Jones  Y.  Duffy,  118  Ind.  440, Bowman  v.  Jobs,  123 
Ind.  44,  distinguished.  Campbell  v.  Fogg,  1 

2.  Same. — Description  of. — Report  of  Viewers  Must  Contain. — The  viewers 
must  give  a  description  of  the  location  of  the  proposed  highway  by 
metes  and  bonds.    For  sufficiency  of  description  see  opinion.         lb. 

8.  Same.— Selection  of  u  Best  Qround."— Report  Need  not  State.— While  the 
statute  makes  it  the  duty  of  the  viewers  to  "locate  and  mark"  the 
highway  "  on  the  best  ground,"  they  are  not  required  to  state  in  their 
report  that  they  have  selected  the  best  ground  for  the  route  of  the 
proposed  highway.  lb. 

HUSBAND  AND  WIFE. 

See  Fraudulent  Conveyance,  1;  Trust  and  Trustee,  1 ;  Will,  1. 

INJUNCTION. 
See  Municipal  Corporations. 

1.  Establishment  of  Highway. — Disobedience  of  Mandate. — Contempt  of  Court — 
Where  the  board  of  county  commissioners  appointed  viewers  and 
laid  out  and  established  a  highway  on  a  section  line* in  a  certain 
township,  and  the  supervisors  of  certain  road  districts  in  said  town- 
ship were  mandated  to  open  up  said  highway  on  said  section  line, 
but  disregarding  said  mandate,  they  proceeded  to  open  up  said  high* 
way  on  a  different  line,  and  for  that  purpose  were  endeavoring  to 
wrongfully  take  possession  of  a  portion  of  the  appellee's  real  estate, 
and  to  permanently  deprive  him  of  the  same,  the  latter  may  enjoin 
them  from  so  doing  The  fact  that  the  defendants  were  liable  to 
punishment  for  contempt  in  disobeying  the  mandate  of  the  court 
would  not  prevent  the  appellee  from  proceeding  against  them  by  way 
of  injunction.  Kern  v.  Isgrigg,  4 

2.  Interlocutory  Order  in  Vacation. — Appeal  to  Supreme  Court. —  When  and 
how  Bond  may  be  Filed. — When  an  appeal  is  prosecuted  to  the  Supreme 
Court  from  an  interlocutory  order  of  injunction  granted  in  vacation, 
and  the  nisi  prius  judge  made  an  order  granting  the  appeal,  and  di- 
rected that  a  bond  be  filed,  fixing  the  penalty  of  the  bond,  and  the 
time  within  which  it  should  be  filed,  and  the  record  shows  the  filing 
of  a  bond  in  the  prescribed  penalty  within  the  time  limited,  and  that 
it  was  approved  by  the  clerk  as  in  other  cases  of  appeals  taken  in 
vacation,  the  appeal  is  properly  taken.  See  sections  646,  clause  3,  and 
647,  R.  8.  1881.  Miller  v.  Burket,  J&9 

3.  Same. — Threatened  Trespass. — Complaint  —  Insufficiency  of  Averment*.— 
When  all  the  averments  of  a  complaint  seeking  an  injunction,  taken 
together,  charge  a  mere  threatened  trespass,  continuous  only  in  a 
limited  sense,  as  in  the  case  at  bar,  continuing  only  long  enough  to 


J 


INDEX.  625 

cat  and  remove  the  wheat  mentioned  in  the  complaint,  and  there  is 
no  averment  of  the  insolvency  of  the  defendant,  there  if  not  a  suf- 
ficient showing  to  authorize  the  granting  of  an  injunction.  From 
anything  appearing  in  the  complaint,  the  defendant  may  be  amply 
able,  pecuniarily,  to  respond  in  damages,  and  no  injury  is  shown  to 
be  threatened  for  which  ample  compensation  may  not  be  made  in 
damages.  lb. 

-4.  Natural  Gas. — Grant  of  Free  Use  of. — Improper  Action  of  Officers  of  Cor* 
poration. — Where  the  president  and  secretary  of  a  natural  gas  com- 
pany, with  the  consent  of  one  3.,  who  was  a  director  of  the  com- 
Sany,  but  against  the  will  and  without  the  consent  of  the  board  of 
irectors,  granted  to  D.  the  right  to  take  gas  from  the  well  of  the 
company  free  of  charge,  to  be  used  by  him  in  his  business,  an  in- 
junction will  lie  against  said  D.  and  the  officers  of  the  company  who 
granted  the  privilege  to  him  to  prevent  such  use  of  the  gas. 

Henshaw  v.  Peoples,  etc.,  Co.,  646 

INSTRUCTIONS  TO  JURY. 

See  Common  Carrier,  10;  Criminal  Law,  4,  5,  8,  10,  26;  Deed,  2; 

Railroad,  12, 13,  22  to  27. 

1.  Omission  of  Statement  of  Fact. — When  instructions  are  given  to  the  jury 
applicable  to  the  law  of  the  case  they  are  not  objectionable  because 
they  do  not  state  any  facts,  nor  advise  the  jury  what  the  plaintiff 
should  have  done  under  the  circumstances  to  have  shown  him  to  be 
in  the  exercise  of  due  care.  Pennsylvania  Co.  v.  Horton,  189 

2.  Refusal  to  Give. — When  Reversible  Error. — On  the  trial  of  a  cause  the 
appellant  asked  the  court  to  give  the  following  instruction,  which 
was  refused :  ''If  you  find  from  the  evidence  that  a  witness  who  has 
testified  in  the  case  is  a  person  of  bad  moral  character,  you  should  con- 
sider that  fact  in  determining  what  weight,  if  any,  you  will  give  to  his 
testimony."  There  being  evidence  tending  to  establish  the  fact  cov- 
ered by  the  instruction,  and  no  other  instruction  bearing  upon  the 
same  fact  being  given  by  the  court,  the  refusal  to  give  the  instruction 
was  reversible  error.  Ohio,  etc.,  R.  W.  Co.  v.  Craucher,  £76 

3.  Joint  Exception. — Separate  Instructions  not  Brought  in  Review. — A  joint 
exception  to  the  giving  of  two  instructions,  assigned  as  a  reason  for  a 
new  trial,  does  not  bring  in  review  the  instructions  given  severally  or 
separately,  and  one  of  such  instructions  being  conceded  to  be  correct, 
the  other  will  not  be  examined  by  the  Supreme  Court. 

State,  ex  rel.,  v.  Gregory,  387 

4.  Pleadings. —  Variance. — Reversible  Error. — Where  there  is  not  such  a  va- 
riance between  the  facts  alleged  in  a  cause  of  action  and  those  enu- 
merated in  an  instruction  as  to  actually  mislead  the  adverse  party, 
the  giving  of  the  instruction  is  not  reversible  error. 

Louisville,  etc.,  R.  W.  Co.  ▼.  Shanks,  395 

5.  Same. — Refusal  to  Give. —  When  Not  Error. — A  refusal  to  give  an  in- 
struction which  is  not  in  terms  correct  is  not  error.  lb. 

6.  When  not  Error  to  Refuse  to  Give. — It  is  not  error  to  refuse  to  give  an 
instruction  when  there  are  other  instructions  given  quite  as  favorable 
as  the  one  refused.  Ohio,  etc.,  R.  W.  Co,  v.  Stansberry,  538 

7.  Same. — Comment  on  While  Reading. —  When  Error. — When  a  judge  in 
reading  instructions  *to  a  jury  stopped  and  said :  "  That's  not  cor- 
rect; 1 11  read  that  again,"  and  thereupon  re-read  the  instruction, 
the  statement  of  the  judge,  not  bearing  upon  a  question  of  law  or  fact 
involved  in  the  case,  is  not  to  be  taken  as  a  part  of  the  instruction, 
and  was  not  erroneous.  lb. 

Vol.  132.— 40 
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INSURANCE. 

1.  Action  on  Policy. — Condition  Against  Other  Insurant. — Answer. — Plead- 
ing Additional  Insurance, — Sufficiency  of. — In  an  action  to  recover  on  a 
policy  of  fire  insurance  containing  a  condition  avoiding  it  if  the  in- 
sured should  obtain  other  insurance  without  the  consent  of  the  com- 
pany, when  a  copy  of  the  policy  is  filed  with  the  complaint,  a  special 
answer  in  confession  and  avoidance  averring  a  violation  of  such  con- 
dition is  not  demurrable  because  a  copy  of  the  policy  is  not  filed  with 
the  answer.  It  was  not  necessary  either  to  allege  in  such  answer 
that  the  additional  insurance  was  in  force  when  the  loss  occurred. 
If  the  policy  in  suit  was  avoided  by  the  additional  insurance,  it  was 
avoided  when  the  additional  policy  was  taken,  and  it  is  immaterial 
whether  the  new  policy  was  still  in  force  when  the  loss  occurred  or 
not.  Replogle  v.  American  Ins.  Co.,  360 

2.  Same. — Reply  Averring  Additional  Insurance  to  be  Invalid. — To  an  answer 
pleading  a  violation  of  the  stipulation  against  other  insurance,  a  re- 
ply was  bad  which  averred  that  the  second  policy  contained  a  pro- 
vision on  that  subject  similar  to  the  one  in  the  policy  sued  on ;  that 
when  it  was  issued,  the  policy  sued  on  was  in  full  force;  that  the  as- 
sured did  not  notify  the  second  insurer  of  the  existence  of  the  first 
policy,  and  that  that  company  never  at  any  time,  nor  in  any  manner, 
consented  to  the  additional  insurance.  lb. 

8.  Same. — Charter  Prohibition  Against  Insuring  Property  Already  Insured. — 
The  fact  that  the  charter  of  the  Becond  company  contained  a  provis- 
ion prohibiting  it  from  insuring  property  already  insured,  and  de- 
claring policies  issued  in  violation  thereof  void,  did  not  render  the 
first  policy  effective.  The  presumption  is  that  the  party  procuring 
the  second  policy  did  so  with  the  intention  of  availing  himself  of  the 
protection  which  it  prima  facie  afforded  him.  lb. 

4.  Same. —  Waiver  of  Broken  Condition. —  What  Constitutes. — Proof  of  Loss, 
etc. — A  forfeiture  of  an  insurance  policy,  by  reason  of  a  violation  of 
one  of  its  conditions  by  the  assured,  is  waived  by  the  company  when 
in  the  full  knowledge  of  the  facts  it  not  only  required  the  assured  to 
make  proofs  of  his  loss,  but  after  he  had  made  proofs  required  him  to 
make  additional  proofs,  and  to  furnish  plans  and  specifications  of 
the  buildings  destroyed,  and  to  expend  money  in  travelling  and  other 
expenses.  lb. 

5.  Same. — Reply. — Reading  Waiver. — Sustaining  Demurrer  To. —  When  not 
Harmless  Error. — It  was  not  harmless  error  to  sustain  a  demurrer  to  a 
reply  setting  up  such  a  waiver  of  the  forfeiture  by  the  company,  since 
neither  under  the  general  denial  contained  in  the  reply  nor  under  the 
allegation  in  the  complaint  that  the  insured  had  furnished  the  proofs 
of  loss  was  evidence  admissible  as  to  the  making  of  the  additional 
proofs  of  loss,  and  of  the  furnishing  of  plans  and  specifications  of  the 
building  destroyed,  and  of  the  travelling  and  other  expenses.  Ifc. 

6.  Same. — Adoption  of  Theory  6t/  Court. — Presumption  that  it  will  be  Adhered 
to. — Effect  of  Presumption. —  Where  the  trial  court,  by  sustaining  the 
demurrer,  held  that  such  facts  as  were  pleaded,  even  if  proven,  would 
not  constitute  a  waiver,  the  presumption  is  that  having  by  the  ruling 
adopted  such  a  theory  it  adhered  to  it  throughout  the  case,  and  ad- 
mitted no  evidence,  and  made  no  finding  relative  to  such  alleged 
facts.  It  will  be  presumed,  also,  that  whatever  evidence,  if  any,  the 
appellant  may  have  had  in  support  of  this  paragraph  of  reply  it  was 
not  offered,  and  would,  therefore,  not  appear  in  the  record.  The  ap- 
pellant had  the  right  to  assume  that  the  court  would  adhere  to  the 
theory  indicated  by  its  ruling  in  sustaining  the  demurrer.  Under 
this  state  of  facts  the  Supreme  Court  will  not  look  to  the  finding  of 
facts  by  the  court  and  to  the  conclusions  of  law  for  assurance  thai 
there  was  no  waiver  of  the  forfeiture.  lb. 
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7.  Action  on  Policy. — Sufficiency  of  Complaint  After  Verdiet. — Averment  as  to 
Ovmenhip.~Performance  of  Condition. — Jn  an  action  on  a  policy  of  fire 
insurance,  where  the  sufficiency  of  the  complaint  ia^  not  challenged 
until  after  the  verdict  has  been  returned,  an  allegation  in  the  com- 
plaint that  the  plaintiff  was  the  owner  of  the  property  at  the  time  of 
its  destruction  by  fire,  is  a  sufficient  allegation  that  he  was  the  owner 
in  fee  of  the  real  estate  and  the  absolute  owner  of  the  personal  prop- 
erty. Where  the  complaint  alleged  in  detail  a  performance  of  the 
condition  resting  upon  the  assured,  a  general  allegation  of  the  per- 
formance was  unnecessary.  Phenix  Ins.  Co.  v.  Wilson,  449 

8.  Same. — Complaint. — Averment  Concerning  Proof  of  Loss. — An  allegation 
that  the  second  day  after  the  fire  the  plaintiff  gave  notice  thereof  in 
writing  to  the  company  at  its  office  as  by  the  policy  provided,  is  suf- 
ficient after  verdict  to  show  that  proofs  of  loss  were  duly  furnished. 

Ift. 

9.  Same. — Interrogatories  in  Application. — Answers  to. — Age  and  Value  of 
Building. — Expression  of  Opinion. — Where  by  the  terms  of  a  policy  of 
fire  insurance  answers  to  interrogatories  in  the  application  are  made 
warranties,  answers  as  to  the  age  and  value  of  the  building  insured 
will  be  regarded  as  mere  expressions  of  opinion.  lb. 

INTERLOCUTORY  ORDER. 
See  Injunction,  2. 

INTERROGATORIES  TO  JURY. 

1.  Dividing  Interrogatory. — Party  Complaining  Must  Affirmatively  Show  that 
he  is  Injured  Thereby. — Where  the  claim  is  made  that  the  court  erred 
in  dividing  an  interrogatory  asked  by  a  party,  and  in  submitting  it 
to  the  jury  as  two  interrogatories,  it  must  affirmatively  appear  from 
the  record  that  the  party  complaining  of  this  action  of  the  court  was 
thereby  injured.  British- American,  etc.,  Co.  v.  Wilson,  218 

2.  Same. — Antagonism,  Degree  of,  How  Must  Appear. — The  antagonism  be- 
tween the  special  findings  and  the  general  verdict  must  be  apparent 
on  the  face  of  the  record  beyond  the  possibility  of  being  removed  by 
any  evidence  legitimately  admissible  under  the  issues.  lb* 

3.  Same. — Evidence  Can  Not  Be  Considered. — In  passing  upon  the  antag- 
onism between  the  general  verdict  and  the  interrogatories,  the  evi- 
dence can  not  be  considered.  lb. 

4.  Samc-y-Presumption  in  Aid  of. — No  presumption  in  aid  of  the  answers 
to  interrogatories  will  be  indulged  in  by  the  court  on  a  motion  for 
judgment  on  such  interrogatories,  all  reasonable  presumptions  and 
intendments  being  against  them.  *         lb. 

5.  Motion  to  Recommit. —  How  Brought  into  the  Beeord. — AvpeaL — A  motion 
to  recommit  interrogatories  to  a  jury  for  more  specific  answers  must 
be  brought  into  the  record  by  transcription,  and  not  by  mere  recitals 
of  the  clerk,  or  it  can  not  be  considered  on  appeal. 

Louisville,  etc.,  B.  W.  Co.  v.  Shanks,  S96 

6.  Must  Not  Involve  a  Question  of  Law. — In  connection  with  other  inter- 
rogatories which  were  submitted  to  the  jury,  the  court  refused  to  sub- 
mit the  following:  "11.  Q.  If  plaintiff  did  not  look  to  see  where 
she  was  stepping  when  she  alighted,  what  reason  or  excuse  was  there 
for  her  not  doing  so?  12.  Q.  If  you  answer  question  eleven  affirma- 
tively, if  there  was  any  other  reason  or  excuse,  state  fully  what  it 
was." 

Held,  that  an  answer  to  these  interrogatories  would  necessarily  have  in- 
volved a  question  of  law,  which  can  not  be  submitted  to  a  jury  by 
interrogatories.  Ohio,  etc.,  Co.  v.  Stansberry,  5SS 
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Judgment. 

See  Chahgjb  of  Vbnus;  Drain  aqe,  2,  3, 5, 6 ;  Practice,  6,  Id ;  Statute 

of  Limitations,  2. 

1.  Nunc  pro  Tune  Entry. —  When  May  be  Made. — A  nunc  pro  tune  entry  may 
be  made  if  there  is  any  entry  or  memoranda  fonnd  among  the  records 
of  the  case  required  by  law  to  be  kept,  showing  action  taken,  or  or- 
ders made  by  the  court,  which  the  clerk  has  failed  to  record. 

Perkins  v.  Haywood,  95 

2.  Harmless  Erroneous  Instruction. — A  judgment  will  not  be  reversed  on 
account  of  an  erroneous  instruction  which  does  not  injuriously  affect 
the  rights  of  the  party  complaining.  Haxton  v.  McClaren,  £35 

3.  Assumption  of  Mortgage  Indebtedness. — Sufficiency  of  Grots-Complaint. — 
Where  in  a  suit  to  foreclose  the  lien  of  certain  ditch  taxes,  certain  of 
the  defendants  appeared  and  filed  a  cross-complaint  against  the 
plaintiff  and  two  of  their  co-defendants  on  certain  notes  secured  by 
mortgage  and  recovered  judgment  by  default  against  one  of  the  de- 
fendants to  the  cross-complaint,  on  the  ground  that  he  had  assumed 
to  pay  the  mortgage  indebtedness  as  a  part  of  the  purchase-price  of 
the  real  estate,  the  averments  in  the  cross-complaint  that  said  defen- 
dant purchased  the  mortgaged  property,  agreeing  to  assume  the  in- 
debtedness thereon  as  part  of  the  purchase-price,  and  that  he  had 
failed  to  pay  any  part  thereof,  was  sufficient  to  authorize  the  rendi- 
tion of  a  personal  judgment  against  him.        Lowe  v.  Hamilton,  406 

4.  Same.— Default. — Relief  Against—Inadvertence  and  Excusable  Neglect— 
Insufficiency  of  Showing. — In  an  action  by  said  defendant  to  be  relieved 
from  said  judgment,  on  the  ground  that  it  had  been  taken  against  him 
through  his  mistake,  inadvertence  and  excusable  neglect,  the  fact 
that  the  process  served  in  the  action  was  not  distinctly  read  to  him, 
and  that  he  was  told  by  the  sheriff,  and  by  his  attorneys,  that  he 
need  not  appear,  when  he  furnished  no  excuse  for  not  reading  the 
process  himself,  and  did  not  show  that  his  attorneys  had  been  in- 
formed of  the  facts  of  the  case,  would  not  entitle  him  to  such  relief. 

lb. 

6.  Defendant  Entitled  to  on  General  Denial. — Where  there  was  no  evidence 
introduced  entitling  the  plaintiff  to  recover,  the  defendant  is  entitled 
to  a  finding  and  judgment  on  the  issue  joined  by  his  answer  in  gen- 
eral denial,  and  it  matters  not  whether  the  evidence  supports  his 
affirmative  answers  or  not.  Nat'l  Bank  v.  Lock,  4*4 

6.  Finding  in  Specific  Sum. — The  finding  of  the  court  for  the  plaintiff  in  a 
specific  sum  is  not  objectionable,  as  the  specific  amount  is  essential 
to  enable  the  plaintiff  to  collect  the  money. 

New  York,  etc.,  R.  R.  Co.  v.  Hammond,  475 

7.  Impeachment  of. — Mental  Incapacity  of  Party. —  What  Must  be  Alleged. — 
One  who  seeks  to  impeach  a  judgment  upon  the  ground  of  mental 
incapacity  must  directly  state  material  facts,  showing  the  existence 
of  such  mental  incapacity  at  the  date  of  the  rendition  of  the  judg- 
ment. Van  Walters,  Matter  of,  v.  Board,  etc,  567 

8.  Complaint. — Defective  Paragraph.  —  Overruling  Demurrer  to. —  When  not 
Available  Eiror. — Where  a  demurrer  should  have  been  sustained  to 
a  paragraph  of  complaint,  there  is  no  available  error,  if  it  is  apparent 
from  the  record  that  the  judgment  rests  upon  a  good  paragraph  or 
paragraphs  of  the  complaint,  for  the  court  can  see  from  the  record 
that  no  harm  was  done  the  complaining  party.     Hill  v.  Pollard,  588 

JURISDICTION. 

See  Appellate  Court. 

1.   Justioe  of  the  Peace.  -Killing  of  Sto(*.—RaUr<>ad.— Summons.— Service.— 
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In  an  action  before  a  justice  of  the  peace  against  a  railroad  company 
to  recover  damages  for  the  killing  of  stock,  it  is  not  essential  in  order 
to  confer  jurisdiction  upon  the  justice  that  the  return  of  the  constable 
(the  writ  having  been  served  upon  a  conductor  of  the  company)  shall 
show  that  he  made  the  service  within  his  own  county.     Where  the 

Serson  or  individual  served  resides  within  the  county,  or,  like  con- 
actors  of  railways,  are  constantly  passing  through  it,  the  presump- 
tion will  be  entertained,  in  the  absence  of  a  showing  to  the  contrary, 
that  the  officer  did  not  depart  from  the  limits  of  his  jurisdiction. 

Baltimore,  etc.,  R.  R.  Co.  v.  Brant,  37 
2.  Collateral  Attack.—  WhenMt&beMadc.— Direct  Attack.— When  too  Late.— 
Where  the  court  has  jurisdiction  of  the  subject-matter,  and  objection 
is  made  to  its  jurisdiction  over  a  particular  case,  the  objection  must 
be  promptly  made,  and  comes  too  late  after  the  parties  pursue  the 
case  to  final  judgment  in  the  court  of  last  resort  without  raising  the 
jurisdictional  question,  and  raise  it  for  the  first  time  when  the  judg- 
ment of  affirmance  by  the  Supreme  Court  is  spread  on  the  records  of 
the  circuit  court.  After  such  a  delay,  the  question  of  jurisdiction 
could  not  be  raised,  even  in  a  direct  attack  on  the  judgment. 

Perkins  v.  Haywood.  96 
JURY. 

See  Gravel  Roads,  11. 

JUSTICE  OP  THE  PEACE. 
8ee  Jurisdiction,  1 ;  Municipal  Corporations,  1. 

LARCENY. 
See  Criminal  Law,  20,  23. 

LEGISLATURE. 
See  Constitutional  Law. 

LEVY. 
What  Constitute*  a.  Valid  Levy  Upon  Personal  Property. —  When  Outer  Door 
May  be  Broken. — To  constitute  a  valid  levy  upon  personal  property,  the 
act  of  taking  possession  must  be  of  such  a  character  as  would  make 
the  officer,  if  not  protected  by  the  process,  liable  for  trespass.  When 
possession  is  taken  in  obedience  to  a  writ,  and  in  its  partial  execu- 
tion, the  officer  may,  upon  his  return  to  complete  his  levy,  if  nec- 
essary, break  open  the  outer  door.  State,  ex  rel.,  v.  Beckner,  371 

LICENSE. 

See  Municipal  Corporations. 

Power  of  Revocation. — Estoppel. — A  mere  permission  to  occupy  land  is  a 
license,  which  may  be  revoked  by  the  licensor  or  his  grantee,  unless 
some  act  is  done  which  operates  by  way  of  estoppel  to  make  the  li- 
cense irrevocable.  Lake  Erie,  etc.,  R.  W.  Co.  v.  Kennedy,  274 

LIEN. 
See  Mechanic's  Lien. 

LIFE-ESTATE. 
See  Descents. 

LIGHT. 
See  Municipal  Corporations,  3  to  7. 

MARINE  INSURANCE. 

1.  General  Average,  Whfn  Allowed. — To  constitute  a  case  for  general  aver- 
age under  a  marine  insurance  policy,  it  must  be  shown  that  the  ship 
and  cargo  were  placed  in  a  common  imminent  peril,  that  there  was 
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a  voluntary  sacrifice  of  property  to  avert  that  peril,  and  that  by  that 
sacrifice  the  safety  of  the  other  property  was  presently  and  success- 
fully attained.  British-American,  etc.,  Co.  v.  Wilson,  S78 

%  Same. — Facte  Sufficient  to  Show  Cam  for  General  Average. —  Overturning 
General  Verdict  by  Interrogatories. — Therefore,  an  answer  of  the  jury  to 
an  interrogatory  showing  only  that  there  was  a  sacrifice  of  property 
to  relieve  the  property  saved  from  a  danger  of  navigation,  ana  for 
the  best  interest  of  the  property  at  risk,  is  not  sufficient  to  overturn 
a  general  verdict  for  the  insured.  lb. 

MARRIED  WOMAN. 

See  Estoppel. 

Interest  of  in  Husband's  Lands. —  When  Divested  by  Judgment— A  judgment 
rendered  against  a  married  woman  and  her  husband,  quieting  the 
title  to  land  owned  by  the  husband  during  coverture,  but  which  prior 
to  the  action  he  alone  conveyed,  is  binding  on  the  wife  after  the  hus- 
band's death,  and  prevents  her  from  recovering  the  interest  in  the 
property  given  by  section  2491,  B.  8„ 1881.  Ourren  v.  Driver,  33  Ind. 
480,  overruled.  Tanguey  v.  CConneU,  6t 

MASTER  AND  SERVANT. 
See  Railroad,  21. 

1.  LiabiHty  of  Employer  for  Injury  of  Employee  by  Co-Employee. — Where  la- 
borers are  engaged  together  at  the  same  place  in  a  work  that  requires 
co-operation,  and  for  the  furtherance  of  a  common  purpose,  and  so 
associated  as  to  bring  them  in  frequent  contact  with  each  other,  they 
are  co-laborere,  and  the  employer  can  not  be  held  liable  for  an  injury 
to  one  employee  by  the  negligence  of  a  co-employee. 

Bier  v.  JeffersonviUe,  etc.,  R.  R.  Co.,  78 

2.  Duty  of  Employer. — It  is  the  duty  of  an  employer  to  provide  a  safe 
working  place  and  appliances  for  his  employee,  but  he  is  not  an  in- 
surer. CfNeal  v.  Chicago,  etc.,  R.  W.  Co.,  110 

8.  Defective  Machinery.  "Proof  of  Custom. — Ordinarily  a  master  will  not  be 
permitted  to  show  as  a  defence  to  an  action  by  an  employee  for  not 
furnishing  reasonably  safe  and  suitable  machinery,  or  a  reasonably 
safe  place  for  his  employees  to  work,  that  it  was  the  general  or  uni- 
versal custom  of  other  masters  to  furnish  defective  implements  or  an 
unsafe  place  to  work.  Lake  Erie,  etc.,  R.  R.  Co.  v.  Mugg,  168 

4.  Safety  of  Place  of  Employment. — Duly  of  Master. — Assumption  of  Risk  by 
Employee. — Contributory  Negligence. — A  master  is  bound  to  take  ordi- 
nary and  reasonable  care  not  to  subject  his  servant  to  unreasonable 
and  extraordinary  dangers  by  sending  him  to  work  in  dangerous 
buildings  or  premises.  If  he  fails  in  his  duty  in  this  respect,  by 
reason  of  which  the  servant  is  injured,  such  servant  has  a  right  of 
action  against  him,  provided  the  injury  occurred  without  the  fault 
or  negligence  of  the  servant,  and  provided,  further,  that  the  risk  of 
injury  was  not  voluntarily  assumed  by  the  servant,  with  full  knowl- 
edge of  the  danger,  or  competent  means  of  such  knowledge.  For  a 
state  of  facts  showing  a  right  of  action. in  the  plaintiff  under  this  rule, 
see  opinion.  W.  C.  DePauw  Co.  v.  StubbUfield,  18t 

MEASURE  OF  DAMAGES. 
See  Railroad,  20. 

MECHANIC'S  LIEN. 

1.  Action  by  Material  Man. — Contractor  Not  a  Necessary  Party. — The  con- 
tractor is  not.  a  necessary  party  in  an  action  by  a  material  man  to 
foreclose  a  mechanic's  lien.  Hubbard  v.  Moore,  178 
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2.  Same. — Filing  of  Lien. — Sufficiency  of  Complaint  After  Judgment. — la  an 
action  to  foreclose  a  mechanic's  lien  when  the  dates  of  the  items  in 
the  bill  of  particulars  show  that  some  of  the  materials  were  furnished 
less  than  sixty  days  before  the  notice  of  the  lien  was  filed,  and  the 
complaint  contains  a  distinct  averment  that  the  notice  was  filed  in 
less  than  sixty  days  after  said  materials  were  furnished,  the  com- 
plaint is  sufficient  after  judgment.  15. 

3.  Same.— Notice. — Materials  Furnished  After. — Lien.— Under  section  1692 
Elliott's  Supplement,  a  mechanic's  lien  can  only  be  acquired  for  such 
materials  as  are  furnished  after  the  giving  of  such  notice.  15. 

4.  Action  to  Foreclose. —  What  Notice  Must  Contain. — Notice  to  Owner  Mutt  be 
Proved. — Averment  as  to  Notice  in  Complaint. — Where  material  is  fur- 
nished to  a  contractor,  the  notice  of  an  intention  to  acquire  a  mechan- 
ic's lien,  given  under  section  1690,  Elliott's  Supp.  (Acts  1883,  p.  141), 
need  not  contain  a  recital  showing  that  notice  had  also  been  given  to 
the  owner  in  accordance  with  section  5  of  said  act.  In  an  action  to 
foreclose  the  lien,  however,  it  must  be  averred  in  the  complaint  and 
proved  on  the  trial  that  such  notice  was  given.  Adams  v.  Shaffer,  SSI 

5.  Same. — Notice  With  Endorsement. — Admissible  in  Evidence. — It  was  not 
error  to  admit  in  evidence  the  original  notice  with  the  endorsement 
made  upon  it  by  the  recorder,  showing  that  it  was  filed  with  him  for 
record,  and  the  time  of  such  filing.  15. 

6.  Same. — Recording  of  Notice  in  Wrong  Record. — Evidence. — Harmless  Er» 
ror. — While  the  notice  of  an  intention  to  acquire  a  mechanic's  lien  is 
required  to  be  recorded  in  the  "  Miscellaneous  Record,"  and  it  was 
erroneous  to  admit  in  evidence  an  entry  in  what  was  denominated 
the  "  Mechanic's  Lien  Record  "  of  the  county,  showing  the  record  of 
the  notice,  still  it  was  harmless  error,  as  the  controversy  being  be- 
tween the  immediate  parties,  and  no  question  as  to  innocent  third 
parties  being  involved,  the  lien  was  acquired  by  the  filing  of  the  no- 
tice and  was  not  affected  by  the  failure  of  the  recorder  to  record  it  in 
the  "  Miscellaneous  Record,"  or  by  his  mistake  in  recording  it  in  the 
"  Mechanic's  Lien  Record,'1  a  record  not  known  to  the  law.  lb. 

7.  Agreement  not  to  File  Notice. — Violation  of. — Cross-Complaint. — Nominal 
Damages. — Sustaining  Demurrer.— Harmless  Error. — In  an  action  against 
a  contractor,  who  had  purchased  the  material,  and  the  owner  of  the 
property,  to  enforce  a  mechanic's  lien  and  recover  the  amount  of  the 
claim,  the  contractor  filed  a  cross-complaint  claiming  damages  for  a 
breach  of  contract  on  the  part  of  the  plaintiff  in  filing  the  notice  of 
mechanic's  lien.  The  cross-complaint  does  not  state  in  what  manner 
or  to  what  extent  the  contractor  was  injured.  There  was  a  prayer 
for  $500  damages.    To  this  cross-complaint  a  demurrer  was  sustained. 

Held,  that  as  there  was  no  averment  that  the  contractor  was  damaged  in 
any  sum,  the  prayer  for  damages  could  not  supply  such  deficiency. 

Held,  also,  that  if  the  cross-complaint  was  good,  the  sustaining  of  the  de- 
murrer thereto  would  not  amount  to  reversible  error,  since  if  any 
damages  were  recoverable  under  the  cross-complaint  they  would  only 
be  nominal,  and  a  wrong  ruling  is  only  available  error  when  it  does 
harm  to  the  substantial  rights  of  the  complaining  party. 

Reid  v.  Johnson,  4I6 

8.  Failure  to  Give  Notice  to  Owner. — Special  Finding  of  Facts. — In  an  action 
by  a  material  man  to  foreclose  a  mechanic's  lien,  the  materials  hav- 
ing been  furnished  at  a  time  when  it  was  necessary  to  give  notice  to 
the  owner  in  order  to  acquire  a  lien,  the  burden  was  on  the  plaintiff 
to  establish  the  fact  of  notice,  and  the  failure  of  the  court  in  its  spe- 
cial finding  of  facts  to  find  upon  that  point  was  equivalent  to  a  find- 
ing against  the  plaintiff.  Young  v.  Berger,  6S0 

9.  Same. — When  the  court,  instead  of  finding  that  either  notice  was  or 
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was  not  given,  made  a  finding  containing  recitals  of  a  portion  of  the 
evidence,  with  certain  evidentiary  facts,  all  bearing  upon  the  ques- 
tion of  notice,  but  made  no  finding  whatever  as  to  the  fact  itself,  the 
finding  must  be  regarded  as  against  the  plaintiff  upon  that  subject.  lb. 

10.  Same, — Practice. — Special  Finding  not  Sustained  by  Sufficient  Evidence. — 
In  order  to  present  the  question  raised  by  the  failure  of  the  court  to 
find  on  the  fact  of  the  notice,  it  was  proper  for  the  appellant  to  move 
for  a  new  trial  on  the  ground  that  the  special  finding  was  not  sus- 
tained by  sufficient  evidence  and  was  contrary  to  the  evidence.       76. 

MISCONDUCT  OF  COUNSEL. 
See  Criminal  Law,  25. 

MISJOINDER  OF  COUNT8. 
See  Criminal  Law,  20. 

MISTAKE. 
See  Will,  4. 

MONEY  HAD  AND  RECEIVED. 
See  Pleading,  1. 

MORTGAGE. 
See  Specific  Performance,  1. 

1.  Foreclosure  of.—  Judgment  Creditors. — Redemption  by. — Second  Sale  by 
Mortgagee. — The  plaintiff's  assignors  held  two  judgments  against  one 
W.,  which  were  liens  on  land  of  W.,  on  which  the  defendant  had  a 
mortgage.  She  obtained  a  judgment  and  foreclosure  of  her  mortgage. 
The  land  was  sold  and  she  became  the  purchaser.  In  a  suit  to  redeem 
by  plaintiff's  assignors  it  was  held  that  as  against  one  of  their  judg- 
ments only  part  of  defendants'  judgment  had  a  prior  lien,  and  they 
were  permitted  to  redeem  -for  a  much  less  amount  than  the  full 
amount  of  her  judgment. 

Held,  that  as  against  the  plaintiffs  defendant  might  thereafter  have  fore- 
closure for  the  unsatisfied  part  of  her  judgment  subject  to  plaintiffs' 
first  judgment  and  the  amount  paid  to  redeem  from  defendant. 

Ewing  v.  Bratton,  345 

2.  School  Fund. — Satisfaction  of  by  Auditor  Without  Payment  to  Treasurer. — 
Purchaser  in  Good  Faith. — Where  the  amount  due  on  a  school  fund 
mortgage  was  paid  to  the  county  auditor,  who  appropriated  the  same 
to  his  own  use,  and  never  paid  any  part  of  the  same  into  the  treasury 
of  the  county,  a  purchaser,  in  good  faith,  of  the  land,  who  paid  full 
value  therefor  without  any  knowledge  whatever  that  the  loan  had 
not  in  fact  been  paid,  had  a  right  to  rely  upon  the  satisfaction  of 
Baid  mortgage  as  it  appeared  in  the  recorder's  office,  without  an  ex- 
amination of  the  offices  of  the  treasurer  and  auditor.  Finding  the 
school  fund  mortgage  satisfied  by  the  proper  county  officers,  the  only 
persons  who  could  satisfy  the  same,  the  purchaser  had  the  right  to 
presume,  without  looking  further,  that  the  county  auditor  had  pro- 
ceeded regularly,  and  that  the  mortgage  debt  had  in  fact  been  paid 
to  the  county  treasurer  before  said  satisfaction  was  entered. 

Slaughter  v.  State,  ex  rel.,  465 

8.  Action  to  Foreclose  by  Junior  Mortgagee. — Senior  Mortgagee  Made  Party. — 
When  not  Barred  by  Judgment. — Where  the  holder  of  a  senior  mort- 
gage was  made  a  party  defendant  to  an  action  brought  by  a  junior 
mortgagee  to  foreclose  his  mortgage,  and  the  complaint  only  called 
in  question  such  liens  as  had  accrued  since  the  mortgage  in  suit  was 
executed,  the  judgment  therein  that  the  mortgage  sued  on  was  the 
prior  lien  on  the  premises  would  not  bar  the  right  of  the  senior 
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mortgagee,  who  simply  filed  a  general  denial  and  allowed  judgment 
to  be  taken  against  him  by  default  to  have  his  mortgage  subsequently 
(foreclosed.  English  v.  Aldrich,  500 

4.  Same. — When  Senior  Mortgagee  Barred  by  Judgment. — Where  the  holder 
of  a  junior  mortgage  instituted  an  action  to  foreclose  the  same  and 
made  a  senior  mortgagee  a  party  defendant  to  the  action,  and  the 
complaint  alleged  that  the  several  defendants  had  or  claimed  to  have 
some  interest  in  or  lien  upon  said  mortgaged  premises,  "hut  if  any 
such  interest,  lien  or  claim  exists  in  behalf  of  them,  or  either  or  any 
of  them,  it  is  junior  and  subordinate  to  the  lien  of  said  mortgage," 
and  the  senior  mortgagee  failed  to  plead  his  prior  mortgage,  and  the 
mortgage  sued  on  was  held  to  be  senior  to  any  lien  held  by  any  of 
the  defendants,  the  judgment  estopped  the  senior  mortgagee  from 
subsequently  asserting  his  right  under  his  mortgage.  lb. 

5.  Same. —  When  Equity  Will  not  Believe  Against  Judgment. — Where  in 
the  latter  case  tne  counsel  for  the  senior  mortgagee  were  informed 
by  a  clerk  in  the  office  of  plaintiff's  attorney  that  he  was  made  a 
party  to  the  foreclosure  suit  in  order  to  bar  his  equity  of  redemption 
under  a  judgment  for  costs  he  held,  and  for  no  otner  purpose,  the  ap- 
pellant had  no  right  to  rely  upon  such  statement  as  against  the  al- 
legations in  the  complaint  against  him,  and  the  facts  do  not  make  a 
case  calling  for  the  exercise  of  the  inherent  power  of  a  court  of  equity 
to  set  aside  a  judgment  obtained  by  fraud  or  rendered  through  the 
mistake  of  the  court.  Such  power  will  only  be  exercised  when  the 
party  asking  it  is  without  fault,  and  where  he  proceeds  without  un- 
reasonable delay  after  discovery  of  the  fraud  or  mistake.  lb. 

MUNICIPAL  CORPORATIONS. 

1.  Validity  of  Penal  Ordinance. — Justice  of  the  Peace. — Appeal  to  Supreme 
Court — Where  a  party  was  prosecuted  before  a  justice  of  the  peace 
for  the  violation  of  a  penal  ordinance  of  a  town,  the  amount  de- 
manded being  twenty  dollars,  and  the  only  question  involved  being 
the  guilt  or  innocence  of  the  accused,  there  is  no  right  of  appeal,  on 
the  part  of  the  town,  to  the  Supreme  Court,  under  section  632,  R.  S. 
1881.  The  failure  to  convict  the  accused  left  the  ordinance  unaffected 
by  the  litigation,  so  that  the  validity  of  the  ordinance  upon  which 
the  prosecution  was  based  was  not  in  question. 

Town  of  North  Manchester  v.  Oustal,  8 

2.  Councilman  Moving  into  Another  Ward. —  Vacation  of  Office. — Where,  a 
councilman  is  elected  from  a  certain  ward  in  a  city,  and  after  his 
election  he  moves  into  and  becomes  a  resident  of  another  ward,  he 
does  not  by  such  action  vacate  his  said  office,  for  he  is  not  an  officer 
of  the  ward  from  which  he  was  elected,  but  an  officer  of  the  entire 
city.  The  statute  only  provides  that  he  shall  be  a  resident  of  the 
ward  at  the  time  of  his  election.  State,  ex  rel^  v.  Craig,  54 

3.  Ordinance  Providing  for  Supply  of  Qas. — Construction  of. — Exclusive  Privi- 
lege.— The  defendant  passed  an  ordinance  granting  to  the  plaintiffs' 
assignors,  for  a  period  of  twenty-five  years,  the  privilege  of  laying 
gas  mains,  to  supply  gas  for  illuminating  purposes,  along  certain 
streets  of  the  city.  It  was  provided  that  the  defendant  should  main- 
tain a  certain  number  of  lamp-posts,  and  such  additional  lamp-posts 
and  lamps  filong  said  mains  as  the  city  council  might  from  time  to 
time  direct.  It  was  further  provided  that,  upon  the  erection  of  said 
lamps,  the  city  should  fake  sufficient  gas  from  the  company  to  keep 
the  said  lamps  lighted,  and  should  pay  at  the  rate  of  three  dollars  per 
month  for  each  and  every  lamp.  Afterwards  an  extension  of  the 
mains  was  ordered,  and  the  plaintiff  submitted  a  proposition  con- 
cerning the  use  and  payment  of  the  additional  lamps  to  be  provided. 
The  proposition  was  accepted  by  the  common  council,  with  thestipu- 


«34  INDEX. 

lation  "  that  it  be  in  force  no  longer  time  than  the  original  contract." 
This  subsequent  arrangement  was  referred  to  as  a  contract  in  a  num- 
ber of  resolutions  passed  by  the  common  council  in  ordering  the  ex"- 
tension  of  mains. 

Held,  that  although  no  definite  time  was  mentioned  in  the  ordinance  dur- 
ing which  the  defendant  was  obligated  to  take  gas  for  lighting  its 
street  lamps,  the  interpretation  of  the  ordinance  by  the  ordinary 
rules  of  construction  and  the  acts  of  the  parties  thereunder,  show 
that,  by  the  ordinance,  the  city  contracted  to  pay  for  twenty-five 
years  for  the  gas  furnished  by  the  lamps  provided  for  therein  and  by 
those  afterward  erected. 

Held,  also,  that  the  ordinance  did  not  grant  an  exclusive  use  of  the  streets, 
and  that  a  monopoly  was  not  given  for  supplying  the  city  with  gas 
for  street  lighting  purposes. 

Held,  also,  that  the  contract  was  not  void  on  account  of  any  supposed 
surrender  by  the  common  council  of  its  legislative  power. 

City  of  Vincenne8  v.  Citizens9,  etc,,  Co.,  114 

4.  Same. — Right  to  Contract  for  Supply  of  Qas. —  What  Period  not  Considered 

Unreasonable. — A  city  has  the  power  to  contract  for  a  supply  of  gas  or 
water  for  a  period  extending  beyond  the  tenure  of  office  bf  the  indi- 
vidual members  of  the  common  council  making  such  contract.  It 
can  not  be  said  that  twenty-five  years  is  an  unreasonable  time  for 
which  to  contract  for  a  supply  of  light  or  water.  lb. 

5.  Same.— Act  of  March  Sd>  1888,  Construed.— The  act  of  March  3d,  1883 
(Elliott's  Hupp.,  section  794),  authorizing  the  common  councils  of 
cities  to  contract  for  light  for  its  streets  and  alleys  for  a  period  of 
time  not  exceeding  ten  years,  does  not  affect  the  contract  sued  on. 
By  the  fourth  section  of  the  act,  existing  contracts,  except  such  as 
confer  exclusive  privileges,  are»declared  to  be  valid.  The  contract 
involved  did  not  confer  exclusive  privileges,  and  it  is  therefore  not 
affected  by  said  act  lb. 

6.  Same. — Plead ing. — Answer. — Conflict  of  Ordinances. — In  an  action  brought 
by  the  plaintiff  to  recover  for  gas  supplied  to  the  defendant  for  public 
street  lighting,  under  said  ordinance,  a  demurrer  was  properly  sus- 
tained to  a  paragraph  of  answer  which  alleged  that,  at  the  time  of  the 
said  ordinance,  an  ordinance  of  the  defendant  was  in  force  which  re- 
quired that  proposals  for  work,  the  estimated  cost  of  which  should 
exceed  $40,  should  be  let  to  the  lowest  bidder  after  a  notice  for  pro- 
posals had  been  given  by  publication,  and  that  the  ordinance  in  suit 
was  passed  in  violation  of  this  ordinance.  The  ordinance  claimed  to 
have  been  violated  evidently  referred  to  work  done  for  the  city,  and 
not  to  contracts  such  as  the  one  in  suit.  If  the  passage  of  the  ordi- 
nance sued  on  was  within  the  prohibition  of  the  other  ordinance,  its 
passage  repealed  it  pro  tanto.  lb. 

7.  Some. — Answer. — A  ttemnted  Partial  A nnulment  of  Contract. — A  paragraph 
of  answer  was  also  baa  which  alleged  that  the  common  council,  by 
resolution,  prohibited  the  plaintiff  from  supplying  gas  after  a  certain 
date  for  ten  of  the  lamp-posts  specified  in  the  complaint.  The  con- 
tract was  mutually  binding  upon  both  the  contracting  parties,  and 
neither  could  by  its  own  act,  prejudice  the  position  of  the  other.    lb. 

8.  Incorporation  of. — Judicial  Notice  Taken  of. — Judicial  notice  will  be 
taken  by  the  courts  that  a  city  is  incorporated  under  die  general  laws 
of  the  State.  Pennsylvania  Co.  v.  Horton,  189 

9.  Power  to  Issue  Bonds. — A  town  can  not,  under  the  Constitution  of  this 
State,  issue  bonds  to  obtain  funds  with  which  to  rebuild  a  school- 
house,  when  the  issuance  of  the  bonds  will  create  a  debt  in  excess  of 
two  per  centum  of  the  taxable  value  of  the  property  within  the  cor- 
porate limits  of  the  town.  Town  of  Winamac  v.  Huddleston,  £17 
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10.  Same. — Enjoining  Issuance  of  Bonds. — A  taxpayer  may  maintain  an  in- 
junction to  prevent  the  issuance  of  corporate  bonds  without  author- 
ity. 16. 

11.  Wrongful  Appropriation  of  Land  for  Streets. — Liability  for  Tort. — Where 
a  city  wrongfully  took  possession  of  the  plaintiff's  land  and  perma- 
nently appropriated  and  used  it  for  a  street,  it  is  liable  as  a  tort- 
feasor for  taking  possession  of  private  property  without  complying 
with  the  charter  under  which  it  is  incorporated. 

City  of  Port  Wayne  v.  Hamilton,  487 

12.  Same. — Permanent  Injury. — Measure  of  Damages. —  Mode  of  Computing. — 
Where  the  injury  complained  of  is  permanent,  and  the  complaint 
recognizes  the  right  of  the  defendant  to  continue  in  the  use  of  the 
property  wrongfully  appropriated,  and  to  succeed  to  the  plaintiff's 
title  to*  the  property,  damages  may  be  assessed  upon  the  basis  of  its 
value.  In  arriving  at  the  amount  of  damages,  it  was  proper  for  the 
jury  to  deduct  the  value  of  the  property  with  the  improvement  from 
its  value  without  the  improvement.  lb. 

13.  Same. — Loss  of  Benefits. — If  the  city  lost  the  benefit  of  having  the 
benefits  to  other  land- holders  on  account  of  the  opening  of  the  street 
assessed  against  them,  it  was  the  result  of  its  own  failure  to  proceed 
according  to  law,  and  in  no  way  chargeable  to  plaintiffs.  lb. 

14.  Same. — Statute  of  Limitations. — Other  Action  Pending. — Where  the  regu- 
larity of  the  proceedings  for  condemnation,  as  well  as  the  amount  of 
the  damages,  was  involved  in  an  appeal  to  the  circuit  court,  and  the 
present  action  for  injuries  was  instituted  within  two  years  after  the 
termination  of  said  action,  it  was  instituted  in  season,  as  the  plaintiffs 
could  not  have  instituted  their  suit  for  injuries  until  the  termination 
of  the  other  action.  A  cause  of  action  can  not  be  said  to  have  ac- 
crued until  such  time  as  the  plaintiff  can  legally  institute  his  action 
for  relief.  lb. 

15.  Bight  to  Alienate  Property. — Limitation  of. — A  municipal  corporation 
possesses  the  implied  right  to  alienate  its  property,  real  or  personal, 
of  a  private  nature,  unless  restrained  by  charter  or  statute,  but  it  can 
not  dispose  of  property  of  a  public  nature,  in  violation  of  the  trust 
upon  which  it  is  held.  There  is  a  distinction  between  property  pur- 
chased for  a  public  use,  and  not  yet  dedicated,  and  property  purchased 
for  that  purpose  and  actually  dedicated  to  that  use.  A  deed  which 
vests  title  to  property  in  a  municipal  corporation  may  be  of  such  a 
character  as  to  dedicate  the  property  to  a  public  use,  and  where  a 
deed  vests  the  title  to  property  in  fee  simple  in  the  municipal  corpo- 
ration without  limitation  or  restriction  as  to  its  alienation,  the  cor- 
poration has  the  right,  any  time  before  it  is  dedicated  to  a  public 
use,  to  dispose  of  the  property. 

City  of  Fort  Wayne  v.  Lake  Shore,  etc.,  R.  W.  Co.,  558 

16.  Same. — Deed  by  to  a  Railroad  Company. — Reservation  in. — Where  a  city, 
in  making  a  deed  to  a  railroad  company,  reserved  the  right  to  cross 
the  tracks  of  the  company  with  its  streets  and  alleys  when  the  city 
should  make  an  addition  of  certain  land,  such  reservation  will  not 
operate  in  favor  of  the  corporation  until  it  has  made  such  addition. 
A  reservation  in  a  deed  can  not  be  extended  beyond  its  terms.        lb. 

17.  Ordinance. —  Use  of  Streets. — Grant  to  a  Particular  Company. — License. — 
An  ordinance  which  specifically  and  by  name  grants  to  a  company 
(in  this  instance  a  natural  gas  company)  the  right  to  use  its  streets, 
etc.,  for  the  purpose  of  laying  its  pipes,  etc.,  simply  grants  a  license 
or  permission  to  the  particular  company  to  use  the  streets  for  the 
purpose  designated,  ancPdoes  not  grant  a  special  and  exclusive  fran- 
chise to  the  company  to  occupy  and  use  the  streets  of  the  city  for  said 
purpose.  City  of  Ricshville-y.  Rushville,  etc.,  Co.,  576 
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18.  Same.— Ordinances—Taking  Effect  in  Future,— The  fact  that  part  of  the 
provisions  of  an  ordinance  was  not  to  take  effect  until  a  date  desig- 
nated in  the  future,  would  not  affect  either  the  validity  of  the  entire 
ordinance  nor  of  the  particular  provisions.  i6. 

19.  Same. — Natural  Oat. — Maximum  Bate  to  be  Charged.— OUy  May  Prescribe. 
—Under  the  act  of  March  7th,  1887  (Acts  1887,  p.  36),  municipal 
corporations  have  the  authority  to  regulate  the  supply,  distribution 
and  consumption  of  natural  gas,  including  the  fixing  of  maximum 
rates  to  be  charged  therefor.  lb. 

20.  Same.— Act  of  March  7tht  1887  (Acts  1887,  p.  36),  Construed.— Scope  of.— 
Title  of  Act. — If  the  body  of  an  act  is  ambiguous  or  doubtful,  reference 
may  be  had  to  its  title  to  aid  in  ascertaining  the  legislative  intent 
A  reference  to  the  title  of  the  act  above  referred  to  shows  that  it  was 
the  purpose  of  the  Legislature  to  empower  a  municipality  with  au- 
thority to  do  more  than  merely  require  the  payment  of  a  license  fee 
by  persons  and  corporations  to  whom  it  granted  the  privilege  of  using 
its  streets  and  alleys  for  the  distribution  of  natural  gas  therein.  It 
was  evidently  the  legislative  purpose  to  confer  upon  the  municipality 
the  power  to  fix  the  maximum  rate  to  be  charged  as  a  part  of  its 
power  to  regulate  the  supply,  consumption  and  distribution  of  nat- 
ural gas  within  its  limits.  lb. 

21.  Same. — Maximum  Rates. — Right  to  Fix  by  Subsequent  Ordinance, — Re- 
served Power  of  City. — Where  the  ordinance  under  which  the  plaintiff 
company  was  operating  contained  nothing  whatever  on  the  subject  of 
rates,  the  city  had  the  right  to  pass  a  subsequent  ordinance  fixing 
maximum  rates  to  be  charged  consumers,  which  should  apply  as  well 
to  the  plaintiff  company  as  to  others.  The  plaintiff  company  in 
accepting  its  franchise  and  in  entering  upon  its  work  without  exact- 
ing a  stipulation  reserving  to  itself  the  power  to  fix  its  own  charges 
or  otherwise  contracting  for  a  restraint  of  the  powers  of  the  city, 
acted  in  full  view  of  the  reserved  power  of  the  city,  under  the  statute, 
to  establish  maximum  charges  by  which  it  should  be  governed.      16. 

22.  Same. —  Supplying  Natural  Gas  a  Public  Work.  —  Delegation  of  Control 
Over  to  City. — The  work  of  supplying  natural  gas  to  cities  is  a  pub- 
lic one,  for  which  property  may  be  appropriated  under  the  right  of 
eminent  domain,  Property  thus  employed  is  devoted  to  a  public 
use,  and  is  subject  to  control  and  regulation  by  the  State,  and  the 
State  may  delegate  such  control  in  whole  or  in  part  to  municipal  cor- 
porations in  so  far  as  relates  to  property  thus  devoted  to  such  use 
within  their  limits.  The  right  of  control  thus  possessed,  and  which 
may  be  so  delegated,  includes  the  power  to  fix  reasonable  maximum 
rates  that  may  be  charged  by  the  holder  of  the  franchise,  unless  the 
State  or  the  municipality  is  restrained  by  some  provision  in  the  char- 
ter or  grant  of  the  license  which  amounts  to  a  contract.  lb. 

23.  Same. — Furnishing  Oas  to  all  Consumers. — Ordinance  May  Require. — A 
provision  in  an  ordinance  requiring  any  corporation,  company,  firm 
or  individual  accepting  the  provisions  of  the  ordinance,  to  furnish 
gas  to  all  consumers  along  the  line  of  mains  whenever  applied  for,is 
valid.  lb. 

24.  Same. — Filing  of  Bond. — Subsequent  Ordinance  Requiring. — Invalidity  of  as 
to  Plaintiff  Company. — Where  the  plaintiff  company  received  its  fran- 
chise under  an  ordinance  which  did  not  require  the  filing  of  a  bond 
on  its  part,  it  could  not  be  required  to  file  a  bond  (the  execution  of 
the  bond  was  of  itself  made  a  full  acceptance  of  the  new  ordinance, 
with  all  of  its  requirements)  in  compliance  with  a  provision  to  that 
effect  contained  in  a  later  ordinance.     •  R>* 

25.  Same. — Relief  by  Injunction. — Where  the  employees  in  charge  of  the 
work  of  the  plaintiff  company  were  arrested,  prosecuted  and  fined  for 
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the  refusal  of  the  company  to  file  such  bond,  and  further  prosecutions 
were  threatened  if  the  refusal  was  persisted  in,  the  plaintiff  company 
had  the  right  to  go  into  a  court  of  equity  and  have  the  enforcement 
of  the  bond  provision  of  the  later  ordinance  against  it  stayed  by  in- 
junction. 

Coffey,  J.,  dissents  to  so  much  of  the  opinion  as  holds  that  the  stat- 
ute therein  set  out  confers  the  right  to  regulate  the  price  at  which 
natural  gas  shall  be  furnished.  lb. 

MUNICIPAL  BONDS. 
See  Municipal  Corporations,  9, 10. 

MURDER. 
See  Criminal  Law,  13  to  19. 

NATURAL  GAS. 
See  Injunction  ;  Municipal  Corporations,  17, 19  to  23. 

NEGLIGENCE. 
See  County. 

1.  Contributory. —  When  Proper  to  Submit  Question  of  to  Jury. — When  a  state 
of  facts  and  circumstances  exists  from  which  one  sensible  impartial 
man  would  infer  that  proper  care  had  not  been  used,  and  that  negli- 
gence existed,  while  another  man  equally  sensible  and  equally  im- 
partial would  infer  that  proper  care  had  been  used,  and  that  there 
was  no  negligence,  the  question  of  negligence  must  be  referred  to* the 
jury  under  proper  instructions  from  the  court. 

W.  C.  DePauw  Co.  v.  Stubblefield,  182 

2.  Contributory. — Action  Under  Apprehension  of  Sudden  Danger. — One  who 
does  an  act  under  an  impulse,  or  upon  a  belief  created  by  a  sudden 
danger,  attributable  to  another's  negligence,  is  not  to  be  regarded  as 
guilty  of  contributory  fault,  even  though  the  act  be  regarded  as  a 
negligent  one,  if  performed  under  circumstances  not  indicating  sud- 
den peril.  Clarke  v.  Pennsylvania  Co.,  199 

NEW  TRIAL. 
See  Practice,  1. 

NON  EST  FACTUM. 
See  Evidence,  9. 

NOTICE. 

See  Appeal,  3;  Drainage,  3,  4;  Gravel  Roads,  12;  Mechanic's  Lien, 

4  to  10;  Taxes,  4. 

NUNC  PRO  TUNC  ENTRY. 
See  Drainage,  5 ;  Judgment,  1. 

OFFICE  AND  OFFICER. 

Public  Officers.— Acting  Within  Scope  of  Duty.— State  Bound  Thereby.— The 
State,  as  well  as  municipal  corporations,  is  bound  by  the  acts  of  its 
officers,  when  they  act  within  the  scope  of  their  authority. 

Slaughter  v.  State,  ex  rel.,  465 

PARENT  AND  CHILD. 

See  Board  of  Children's  Guardians. 

Contributory  Negligence. — Parents  of  children  of  tender  years  must  use  care 
proportionate  to  known  dangers,  or  dangers  that  might  be  known  by 
the  exercise  of  ordinary  diligence. 

Louisville,  etc.,  R.  W.  Co.  v.  Shanks,  395 
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PARTIES. 
See  Appeal,  1;  Assignment  of  Errors;  Mechanic's  Loot,  1, 14. 

PARTITION. 
8ee  Trial  by  Jury. 

PARTNERSHIP. 

Real  Estate  Purchased  With  Firm  Assets.— Title  Not  Taken  in  Firm  Name— 
Liability  of  for  Debts  of  Individual  Partner*. — Where  payments  were 
made  out  oi  firm  property  and  funds  upon  the  purchase  or  improve- 
ment of  real  estate  not  purchased  or  used  for  partnership  purposes 
and  title  taken  in  the  name  of  the  individual  partners  or  of  others  on 
their  account,  the  sums  so  paid  were,  by  the  act  of  payment,  with- 
drawn from  the  firm  assets  and  the  land  so  purchased  is  liable  for  the 
individual  debts  of  a  partner  to  the  extent  of  his  interest  as  between 
himself  and  a  creditor.  Chandler  v.  Jessup,  S6J 

PERSONAL  INJURIES. 
8ee  Action  ;  Railroad,  1, 10, 18. 

PLEADING. 

See  Contract,  4 ;  Decedents9  Estates,  2;  Deed,  1 ;  Ejectment  ;  Fraud- 
ulent Conveyance,  3, 4 ;  Fraudulent  Representations  ;  Injunc- 
tion, 3;  Insurance,  2,  5,  8;  Mechanic's  Lien,  2,  4;  Proceedings 
Supplementary  to  Execution,  1 ;  Railroad,  10, 15, 18. 

1.  Insane  Person. — Action  by  Guardian  of. — Complaint. — Conversion  of  Money. 
Money  Had  and  Received. — In  an  action  by  the  guardian  of  an  insane 
person  against  the  board  of  commissioners  of  a  county,  a  paragraph 
of  complaint  is  sufficient  to  withstand  a  demurrer  which  shows  a 
wrongful  taking  by  a  person  who  was  at  the  time  treasurer  of  the 
county,  of  a  large  sum  of  money  belonging  to  the  plaintiff's  ward, 
the  placing  of  the  same  in  the  county  treasury,  and  a  retention  and 
conversion  of  the  money  by  the  board  of  commissioners.  A  para- 
graph for  money  had  and  received  is  likewise  good  which  alleges 
that  the  board  of  commissioners  took,  received  and  placed  in  the 
county  treasury  money  of  the  plaintiff's  ward  (the  insanity  of  the 
ward  and  the  appointment  of  the  plaintiff  as  guardian  being  alleged) ; 
that  it  has  kept,  and  still  keeps  and  retains  said  money,  etc.,  and 
that  the  board  of  commissioners  is  indebted  to  the  appellant  in  the 
sum  so  taken,  with  interest.  Hennel  v.  Board,  etc.,  St 

2.  Fraudulent  Conveyance. — Complaint.-— Averment  as  to  Other  Property. — In 
an  action  by  a  creditor  to  set  aside  a  voluntary  conveyance,  the  com- 
plaint must  allege  that  at  the  time  of  the  conveyance  the  debtor  had 
no  other  property  subject  to  execution  out  of  which  the  claim  of  the 
creditor  could  be  satisfied.  Bright  v.  Bright,  66 

3.  Same.— Implied  Trust.— What  Complaint  Must  Aver  to  Establish.— In  an 
action  to  reach  property  conveyed  by  a  father  to  his  son,  no  valuable 
consideration  having  been  paid  for  the  same,  and  subject  it  to  the 
satisfaction  of  a  debt  subsequently  contracted,  the  complaint,  in  order 
to  establish  an  implied  trust,  must  state  facts,  in  the  absence  of  any 
allegation  of  fraud,  showing  that  the  land  was  conveyed  to  the  son  in 
trust  for  the  use  of  the  father.  lb. 

4.  Action  for  Damages. — Contributory  Negligence. — In  an  action  for  dam- 
ages the  complaint  must  allege  that  the  plaintiff  is  without  fault,  or 
an  equivalent  averment,  or  the  complaint  will  be  fatally  defective. 

Bier  v.  JeffersonvMc,  etc.,  R.  R.  Co.,  78 

5.  Complaint. — Specific  Averments   Control — Corporation. — Where    a  com- 

Slamt  charged  that  the  defendant  is  the  same  corporation  under  a 
ifferent  name  as  the  one  that  entered  into  a  contract  with  the  plaint- 
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iff,  but  the  specific  averments  of  the  complaint  showed  that  the  de- 
fendant was  a  new  corporation,  the  latter  averments  must  control, 
and  there  can  be  no  recovery  upon  the  theory  that  the  defendant  cor- 
poration is  the  same  as  the  one  with  which  the  plaintiff  contracted. 

Moyer  v.  Fort  Wayne,  etc.,  R.  R.  Co.,  88 

6.  Several  Demurrer. — A  demurrer  in  the  following  language:  "Come 
now  the  defendants  and  demur  severally  to  each  paragraph  of  the 
complaint  as  amended,  because  the  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  defendants,"  must  be  regarded 
as  a  several  demurrer  addressed  to  each  paragraph  of  the  complaint. 

Terre  Haute,  etc.,  R.K.  Co.  v.  Sherwood,  129 

7.  Filing  of  Supplemental  Complaint — Discretion  of  Court. — A  supplemental 
complaint  is  an  additional  complaint  consisting  of  facts  arising  after 
the  filing  of  the  original,  and  it  and  the  original  constitute  the  com- 
plaint in  the  cause.  It  is  largely  within  the  discretion  of  the  trial 
court  to  allow  the  filing  of  additional  pleadings  after  the  issues  are 
closed.  Pouder  v.  State,  327 

%.  How  Construed. — Isolated  Averments. — A  pleading  must  be  construed  in 
accordance  with  its  general  scope  and  tenor,  regardless  of  isolated 
averments.  Miller  v.  Burket,  469 

9.  Proceeding  Upon  Different  Theories. — Right  of  Court  to  Choose. — If  a  para- 
graph of  complaint  proceeds  upon  more  than  one  theory,  the  court 
has  the  right  to  construe  the  paragraph  as  proceeding  upon  the  theory 
most  apparent  and  most  clearly  outlined  by  the  facts  stated  and  re- 
quire the  case  to  be  tried  upon  one  definite  theory. 

Batman  v.  Snoddy,  480 

10.  How  to  be  Construed. — The  nature  of  an  action*  must  be  determined 
from  the  general  character  and  scope  of  the  pleading,  disregarding 
isolated  and  detached  allegations  not  essential  to  the  support  of  its 
main  theory,  and  must  be  construed  as  proceeding  upon*  the  theory 
which  is  most  apparent  and  most  clearly  outlined  by  the  facts  stated. 
Such  a  construction  should  be  given  as  will  give  full  force  and  effect 
to  all  of  its  material  allegations  and  as  will  afford  the  pleader  full 
relief  for  all  injuries  stated  in  his  pleading.     Monnett  v.  Turpie,  482 

11.  Action  on  Written  Instrument. — Failure  to  File  Exhibit. — Demurrer. — The 
statute  which  requires  a  copy  of  the  original  of  an  instrument  of 
writing  upon  which  a  pleading  is  founded  to  be  filed  with  the  plead- 
ing, is  imperative ;  ana  where  the  pleading  avers  that  a  copy  is  filed, 
but  no  copy  is  found  in  the  record,  the  pleading  is  bad  on  demurrer. 

Blackwell  v.  Pendergast,  560 

POSSESSION. 

See  Ejectment. 

PRACTICE. 

See  Appeal;  Bill  of  Exceptions;  Evidence,  1  to  3, 14, 17 ;  Instruc- 
tions to  Juby;  Interrogatories  to  Jubt  ;  Verdict. 

1.  Appeal — New  Trial — Amount  of  Recovery.— In  order  to  present  a  ques- 
tion on  appeal,  relating  to  the  amount  of  the  recovery,  it  must  be  as- 
signed as  a  cause  for  a  new  trial. 

City  of  Vincennes  v.  Citizens,  etc.,  Co.,  114 

2.  Demurrer. — Overruling  of  to  Bad  Paragraph  of  Complaint. — Where  a  de- 
murrer is  erroneously  overruled  to  a  bad  paragraph  of  a  complaint, 
and  it  is  not  affirmatively  shown  by  the  record  that  the  judgment 
rests  on  the  good  paragraphs,  a  reversal  must  be  adjudged. 

Terre  Haute,  etc.,  R.  R.  Co.  v.  Sherwood,  189 

3.  Affirmative  Answer.— -Refusal  to  Permit  to  File. —  When  not  Error. — Where 
the  court  refused  to  permit  the  defendant  to  file  an  affirmative  an- 
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swer,  after  the  issues  had  been  closed,  but  all  the  matters  set  forth  in 
the  answer  proposed  to  be  tiled  were  given  in  evidence  and  embraced 
in  the  verdict,  it  affirmatively  appears  that  the  defendant  was  not  in- 
jured by  the  ruling.  Lake  Erie,  rtc,  R.  R.  Co.  v.  Mugg,  168 

4.  Same. — Independent  Paper  Filed  with  Transcript — Supreme  Court  will  not 
Consider. — A.  sworn  copy  of  the  opinion  of  the  trial  court,  giving  its 
reasons  for  overruling  the  motion  for  a  new  trial,  taken  down  by  a 
stenographer  and  filed  as  an  independent  paper  with  the  transcript, 
will  not  be  considered  by  the  Supreme  Court  on  appeal.  lb. 

5.  Motion  to  Separate  Causes  of  Action. — Demurrer  for  Misjoinder  of  Causes. — 
A  complaint  was  filed  containing  two  paragraphs,  the  first  charging 
the  fraudulent  taking  of  plakititi's  money  and  property  and  appro- 
priating the  same  to  the  purchase  of  real  estate,  and  taking  the  title 
to  the  same  in  the  name  of  the  defendant's  wife,  and  praying  for  a 
judgment  and  that  a  lien  be  declared  on  the  real  estate;  the  second 
paragraph  asked  for  a  judgment  for  the  money  so  appropriated.  A 
motion  was  made  to  require  the  causes  of  action  to  be  separated, 
which  was  overruled.  A  demurrer  to  the  complaint  on  the  ground 
of  a  misjoinder  of  causes  of  action  was  overruled. 

Held,  that  the  rulings  of  the  court  were  harmless,  and  constituted  no  re- 
versible error.  File  v.  Springel,  315 

6.  Same. — Judgment. — Evidence  Supporting. — Where  there  is  evidence  tend- 
ing to  support  the  finding,  the  judgment  will  not  be  reversed.         lb. 

7.  Same. — Evidence. — Harmless  Error. — If  evidence  is  erroneously  admit- 
ted, and  it  works  no  harm  to  the  adverse  party,  it  will  not  be  a  cause 
for  reversal.  U. 

8.  Same. — Evidence. — Rebuttal. —  What  Competent. — Where  the  defendants 
testified  in  relation  to  their  property,  it  was  not  error  to  allow  evi- 
dence to  be  introduced  concerning  an  inventory  of  his  property  filed 
by  one*  of  the  defendants  asking  exemption  from  sale  on  execution, 
also  concerning  a  mortgage  executed  by  defendants.  lb. 

9.  Same. — Parol  Evidence, — Contents  of  Record. — Where  one  testified  to 
having  a  mortgage,  that  he  commenced  foreclosure  proceedings,  and 
that  he  afterwards  took  a  conveyance  of  the  mortgaged  property, 
paying  a  difference  of  sixty  dollars  to  the  mortgagors,  it  was  not 
error  to  admit  such  evidence,  as  it  was  not  proof  of  the  contents  of 
the  record.  Ibm 

10.  Appeal  to  Supreme  Court. — Amended  Pleading. — Omitted  From  Record. — 
Demurrer  to  Complaint  as  a  Whole. — Where  a  complaint  was  filed  in  two 
paragraphs,  and  afterwards  the  second  paragraph  was  amended,  and 
the  record  contains  said  paragraph  as  originally  filed  but  not  as 
amended,  a  judgment  overruling  a  demurrer,  which  alleged  that  the 
complaint  failed  to  state  a  good  cause  of  action  will  not  be  reversed 
even  if  the  first  paragraph  of  the  complaint  was  bad,  as  such  an  as- 
signment of  error  can  only  be  made  against  the  complaint  as  a  whole. 

Hntchings  v.  Hay,  369 

11.  Same,. — Evidence — The  amended  paragraph  of  complaint  not  being  in 
the  record,  a  question  relating  to  the  evidence  sought  to  be  presented 
by  the  motion  for  a  new  trial  can  not  be  considered.  lb. 

12.  Arrpimentative  Denial. — Overruling  Demurrers  to. — Where  a  general  de- 
nial is  filed,  and  a  second  paragraph  of  answer  is  also  filed,  which  is 
merely  an  argumentative  denial,  it  is  not  error  to  overrule  a  demur- 
rer to  the  second  paragraph. 

Malchett  v.  Cincinnati,  etc.,  R.  W.  Co.,  334 

13.  Same — Judgment  Upon  Answers  to  Interrogatories. — Appellate  Court  not 
Bound  to  Direct. — An  appellate  tribunal  is  not  bound  to  direct  judg- 
ment upon  answers  to  interrogatories,  but  may,  when  justice  requires, 
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remand,  with  instructions  to  award  a  venire  de  novo  or  grant  a  new 
trial.  lb. 

14.  Admitting  New  Parties. — When  it  is  shown  that  the  determination  of  a 
cause  may  seriously  affect  the  rights  of  those  not  parties,  it  is  proper, 
on  a  sufficient  showing,  to  permit  them  to  intervene  and  present  their 
side  of  the  controversy.  Parker  v.  State,  ex  reL,  419 

16.  Same. — Action  Affecting  the  Public.— Calling  in  Attorney  General. — When 
the  adjudication  sought  is  such  as  will  affect  the  general  public,  it 
is  the  duty  of  the  court  to  take  such  additional  steps  as  may  be  nec- 
essary to  a  full  presentation  of  the  questions  involved,  as,  for  exam- 
ple, calling  in  the  Attorney  General.  lb. 

16.  Overruling  Demurrer  to  Original  Complaint. — Effect  of  Filing  Amended 
Complaint. — Where  a  demurrer  was  filed  to  a  complaint  and  overruled, 
and  exceptions  were  reserved,  but  afterwards,  on  leave  of  court,  the 
complaint  was  amended,  the  amended  complaint  superseded  the  orig- 
inal complaint,  and  there  is  no  longer  any  question  in  the  record  as 
to  the  sufficiency  of  tbe  complaint  at  the  time  the  demurrer  was  ruled 
upon.  Wabash,  etc.,  R.  W.  Co.  v.  Morgan,  430 

17.  Same. — Examination  of  Party  Out  of  Court. — Scope  of  Examination. — Un- 
der sections  509  and  510,  R.  S.  1881,  a  party  may  be  examined,  as  a 
witness,  concerning  any  matter  stated  in  the  pleading,  but  he  can  not 
be  compelled  to  testify  as  to  the  names  of  his  witnesses  and  to  state 
by  whom  he  expects  to  prove  this  fact  or  the  other.  lb. 

18.  Same. — Amendment  of  Complaint. —  When  and  How  May  be  Made. — The 
court  has  the  right  to  allow  a  party  to  amend  his  complaint  during 
the  trial  and  after  the  evidence  is  closed,  without  requiring  a  showing 
supported  by  affidavit.  lb. 

19.  Paragraph  of  Answer. — Striking  Out. — Evidence  Admissible  Under  General 
Denial. — Presumption. — Where  a  paragraph  of  answer  is  stricken  out 
and.  the  evidence  admissible  under  said  paragraph  was  admissible 
under  the  general  denial  on  file,  it  will  be  presumed  that  this  was  the 
ground  upon  which  it  was  stricken  out. 

City  of  Fort  Wayne  v.  Hamilton,  487 

20.  Answers  to  Interrogatories. —  When  Party  Mayjfot  Compel — Where  a  peti- 
tioner has  no  cause  of  action  he  has  no  right  to  compel  answers  to  in- 
terrogatories. Van  Walters,  Matter  of,  v.  Board,  etc.,  667 

PRESUMPTION. 

See  Contract,  5 ;  Criminal  Law,  22 ;    Interrogatories  to  Jury,  4 ; 

Practice,  19. 

PRINCIPAL  AND  AGENT. 
See  Contract,  6. 

PRIORITY  OP  LIEN. 
See  Mortgage,  3  to  5 ;  Taxes,  1. 

PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION. 

1.  Fund  in  Sheriff's  Possession. —  Wrongful  Transfer  by  Him. — Supplemental 
Complaint  Showing  the  Fact. —  When  May  be  Filed. — Where  proceedings 
supplementary  to  execution  were  instituted,  and  the  fund  which  the 
plaintiff  was  endeavoring  to  reach  had  been  paid  into  the  hands  of 
the  sheriff,  and  the  sheriff,  without  the  consent  of  the  plaintiff,  and 
without  any  order  of  the  court  authorizing  him  to  do  so,  transferred 
the  fund  to  one  of  the  parties  to  the  suit  who  was  insolvent,  it  was 
proper  that  the  court  should  be  informed  of  that  fact  by  supplemental 
complaint,  and  it  was  not  error  for  the  court  to  permit  the  filing  of 
such  supplemental  complaint  after  the  evidence  was  introduced  and 

Vol.  132.— 41 
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while  the  court  was  holding  the  cause  under  advisement,  it  being 
averred  that  the  plaintiff  had  no  knowledge  of  the  transfer  of  the 
fund  until  the  day  before  the  trial  of  the  cause  commenced. 

Pouder  v.  State,  S27 
2.  Same.— Evidence— The  payment  of  the  fund  by  the  sheriff  to  one  of 
the  parties  to  the  suit  without  the  order  of  the  court,  or  the  consent 
of  the  plaintiff,  was  wrongful,  and  it  was  proper  to  treat  him  as  still 
in  the  custody  of  the  fund,  and  to  require  him  to  pay  the  same  to  the 
appellee  or  his  attorneys  of  record.  Documentary  evidence  was  ad- 
missible that  tended  to  prove  that  the  fund  in  question  was  held  by 
the  sheriff  as  the  custodian  of  the  court.  lb. 

PROMISSORY  NOTE. 

1.  Signing  of  in  Blank. — Negotiation  of,  Contrary  to  Instructions.  —  Payor 
*  Bound  Thereby. — Where  a  person  signs  his  name  to  a  blank  note  and 

intrusts  it  to  another,  he  thereby  gives  such  person  authority  to  fill 
it  up  in  any  manner  he  pleases,  not  inconsistent  with  the  character 
of  such  blank  paper,  and  a  party  taking  it  will  be  protected,  even  if 
the  express  instructions  of  the  payor  were  disobeyed,  and  the  note 
used  for  another  purpose  than  that  for  which  it  was  intended.  The 
fact  that  the  party  intrusted  with  the  blank  note  also  signed  it  as 
maker  before  negotiating  it,  will  not  relieve  the  party  who  originally 
signed  the  blank  note.  Oedaes  v.  Blactmore,  551 

2.  Same. — Notice  of  Violation  of  Instructions. —  What  is  not. — The  fact  that 
the  payee  of  the  note  knew  on  the  day  he  advanced  the  money  thereon 
that  the  party  who  signed  it  in  blank  was  in  town,  and  he  did  not  say 
anything  to  him  about  the  loan,  would  not  convey  notice  to  the  payee 
of  the  unauthorized  use  of  the  paper.  lb. 

3.  Same. — Finding  of  Jury. — Conclusion  from  Other  Facts  Found. — Where  the 
jury  found  all  the  facts  relating  to  the  signing  of  the  note,  filling  in 
of  blanks,  instructions,  etc.,  and  at  the  close  of  the  verdict  found  that 
the  defendant  did  not  execute  the  note,  the  latter  finding,  being  a 
mere  conclusion  drawn  from  the  other  facta  found,  will  be  disre- 
garded. 16. 

PROOF  OF  LOSS. 

See  Insurance,  4,  8. 

PUBLIC  UTILITY. 
See  Highway,  1. 

QUIETING  TITLE. 
See  Statute  of  Limitations,  4. 

RAILROAD. 
Ree  Contract,  2. 

1.  Action  for  Personal  Injuries. — Complaint.— Averments  as  to  Contributory 
Negligence. — In  an  action  against  a  railroad  company  to  recover  dam- 
ages  for  personal  injuries,  it  must  affirmatively  appear  from  the  aver- 
ments of  the  complaint  that  the  injured  party  himself  was  without 
fault.  This  may  be  by  the  simple,  general  averment  that  he  was' 
without  fault,  or  there  may  be  such  a  statement  of  facts  without  any 
such  general  averment  as  will  be  sufficient. 

Fort  Wayne,  etc.,  R.  R.  Co.  v.  Gruff,  IS 

2.  Same. — Foreign  Car. — Duty  of  Employee  to  Inspect. — If  the  employee  of 
a  railroad  company  is  injured  by  reason  of  defects  in  a  car  tranferred 
to  said  company  by  another  railroad,  and  by  the  rules  of  the  com- 
pany known  to  said  employee,  it  is  his  duty  to  inspect  said  car;  he 
can  not  recover  for  injuries  caused  simply  by  his  failure  to  make  the 
inspection.  lb. 
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S.  Risks  Assumed  by  Employees. — Contributory  Negligence. — Duty  of  Employer, 
— When  a  person  enters  into  the  employment  of  a  railroad  company, 
the  employer  is  under  no  obligation  to  examine  the  employee  as  to 
his  experience  or  fitness,  unless  said  applicant  be  a  child,  and  said 
employee  assumes  the  risk  of  such  perils  as  are  incident  to  the  same, 
and  must  exercise  care  proportionate  to  the  danger  of  the  service. 
The  employee  will  be  held  to  have  knowledge  of  what  is  open  and 
obvious,  and  to  recover  damages  for  an  injury  sustained  he  must  be 
free  from  contributory  negligence. 

O'Neal  v.  Chicago,  etc.,  R.  W.  Co.,  110 

4.  Action  for  Death  of  Employee. — Knowledge  of  Defective  Rail. — Complaint. — 
Contributory  Negligence. — In  an  action  against  a  railroad  company  for 
damages  for  the  death  of  a  switchman,  a  complaint  is  not  demurrable 
on  the  ground  that  it  shows  the  deceased  to  have  been  guilty  of  con- 
tributory negligence,  when  it  avers  that  his  death  was  occasioned  by 
a  defective  rail,  the  defects  consisting  of  a  sliver  which  extended  out- 
ward and  along  the  outside  of  the  rail ;  that  while  going  to  couple 
two  cars,  one  of  which  was  in  motion,  he  stepped  on  the  sliver  and 
was  held  fast  until  run  over  by  the  moving  car;  that  the  injury  was 
caused  by  the  fault  and  negligence  of  the  defendant,  and  that  the  de- 
ceased had  no  knowledge  oi  the  defective  condition  of  the  rail  or  ex- 
istence of  the  sliver,  and  that  the  injury  was  caused  without  any  fault 
or  negligence  on  his  part.  The  fact  that  he  did  not,  while  engaged  in 
making  the  coupling,  see  the  sliver,  can  not,  of  itself,  raise  a  pre- 
sumption of  contributory  negligence  on  his  part;  nor,  as  against  the 
averments  of  want  of  knowledge  on  his  part,  can  it  be  determined 
that  he  must  have  known,  or  should  have  known,  of  the  defective 
condition  of  the  track.  Lake  Erie,  etc.,  R.  R.  Co.  v.  Mugg,  168 

5.  Same. — Evidence. — Rules  of  the  Company. — In  such  action,  it  was  not 
error  for  the  court  to  refuse  to  permit  the  defendant  to  introduce  in 
evidence  certain  rules  and  regulations  of  the  company  for  the  guidance 
of  its  employees  in  the  discharge  of  their  duties,  no  offer  being  made 
by  the  defendant  to  show  a  violation  by  the  deceased  of  any  of  such 
rules.  lb. 

6.  Same. — Proof  thai  Deceased  Gave  His  Wages  to  His  Wife. — It  was  not 
error  to  permit  the  plaintiff  to  prove  that  the  deceased  had  been  in 
the  habit  of  turning  his  wages  over  to  his  wife,  and  permitting  the 
same  to  be  expended  for  the  support  of  his  family.  This  evidence 
was  competent  to  show  the  loss  sustained  by  his  family  because  of 
his  death.  lb. 

7.  Same. — Experiments  Made  by  Witness. — Exclusion  of — Where  evidence 
was  given  on  the  trial  of  statements  made  by  the  deceased,  that  at 
the  time  of  the  injury  his  boot  froze  to  the  rail,  and  he  was  unable 
to  pull  it  away,  the  court  properly  refused  to  permit  a  witness  to  tes- 
tify that,  after  the  statements  were  made  in  his  hearing,  by  the  de- 
ceased, he  experimented  and  found  that  the  weather  had  the  same 
effect  on  his  boot,  it  not  being  shown  that  the  experiment  was  made 
under  the  same  conditions  that  existed  when  the  injury  took  place. 

lb. 

8.  Same. — Expert  Testimony. — Where  the  defendant  produced  a  witness, 
who  gave  expert  evidence  upon  the  result  of  an  examination  of  the 
heel  of  the  boot  worn  by  the  deceased  at  the  time  of  the  accident,  it 
was  proper  for  the  court  to  permit  the  plaintiff  to  introduce  a  shoe- 
maker as  a  witness  in  rebuttal  on  this  question.  lb. 

9.  Same. — Measure  of  Damages. — Loss  of  Support  and  Maintenance. — The 
plaintiff  was  entitled  to  recover  the  damages  suffered  by  the  loss  of 
the  support  and  maintenance  of  the  widow  and  minor  children  of  the 
deceased,  in  addition  to  any  prospective  accumulation  of  property.  lb. 
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10.  Personal  Injuries.— Complaint. — Averment  as  to  Contributory  Negligence. — 
Motion  to  Make  More  Specific — In  an  action  against  a  railroad  com- 
pany to  recover  damages  for  a  personal  injury,  a  general  averment 
that  the  injury  happened  without  the  fault  or  negligence  of  the 
plaintiff  is  sufficient.  It  is  not  necessary  to  set  out  affirmatively  all 
the  precautions  taken  to  avoid  the  injury.  If  a  more  particular  and 
definite  statement  of  the  facts  was  desired,  the  remedy  was  by  motion 
to  make  the  complaint  more  specific.  For  review  of  the  evidence  see 
close  of  the  opinion.  Pennsylvania  Co.  v.  Morton,  189 

11.  Same. — Bate  of  Speed. —  Violation  of  City  Ordinance. — Negligence  per  se. — 
It  is  negligence  per  se  to  run  a  train  of  can  in  violation  of  a  city  or- 
dinance, and  if  any  one  is  injured  in  consequence  of  such  negligence 
without  being  himself  guilty  of  contributory  negligence,  he  may  re- 
cover damages  for  such  injury.  lb. 

12.  Same. — Instructions  to  Jury. — Injury  at  Crossing. — Care  to  be  Exercised  by 
Plaintiff. — In  an  action  against  a  railroad  company  to  recover  dam- 
ages for  a  personal  injury,  the  defendant  can  not  successfully  com- 
plain of  an  instruction  which  informed  the  jury  that  "  if  safety  under 
the  circumstances  required  that  he  (plaintiff)  should  stop  his  horse 
to  ascertain  whether  it  was  safe  to  cross  the  track  or  not,  it  was  his 
duty  to  stop  and  look  and  listen,  and  if,  failing  in  this, he  was  caught 
by  the  engine  and  injured,  he  can  not  recover."  lb. 

13.  Same. — An  instruction  in  6uch  an  action  that  the  plaintiff  could  not 
recover  if  "  at  the  time  of  and  just  preceding  the  injury  he  could,  by 
looking  in  the  proper  direction,  have  seen  the  train  coming  towards 
him  in  time  to  have  avoided  the  injury,"  although  no  warning  was 
given  of  its  approach,  and  although  the  train  was  running  in  viola- 
tion of  a  city  ordinance,  is  not  objectionable  because  of  the  omission 
of  the  element  of  listening,  the  same  having  been  fully  treated  of  in 
other  instructions.  lb. 

14.  Fellow-Servants.—  "Section  Boss"  and  Section  Hand. — A  member  of  one 
"section  gang"  is  a  fellow -servant  of  the  boss  of  another  "section 
gang"  employed  by  the  same  railroad  company,  they  being  engaged 
in  the  same  general  service  and  in  the  same  line  of  duty,  and  he  can 
not  recover  tor  an  injury  occasioned  by  the  negligent  running  of  the 
hand-car,  in  charge  of  said  boss,  into  the  hand-car  on  which'  the 
plaintiff  was  riding.  Clarke  v.  Pennsylvania  Co.,  199 

15.  Complaint  Against. — Motion  to  Make  More  Specific. —  What  Facts  Sufficient 
to  Constitute  a  Passenger. — Exonerating  Facts  Must  be  Set  Up  in  Defence. — 
In  an  action  against  a  railroad  company,  the  complaint  alleged  that 
the  defendant  was  a  common  carrier,  etc.,  and  at  a  certain  date  the 
plaintiff  took  passage  and  was  admitted  as  a  passenger  in  one  of  ap- 
pellant's cars  in  one  of  its  trains,  to  be  carried  from  Medora,  in  Jack- 
son county,  to  his  home  in  Sparks ville,  both  of  said  stations  being  on 
said  defendant's  road. 

Held,  that  a  motion  to  make  the  complaint  more  specific  in  alleging  how 
Hnd  in  what  manner  he  was  admitted  as  a  passenger  in  one  of  appel- 
lant's cars,  and  whether  he  purchased  a  ticket,  or  was  prevented 
therefrom,  and,  if  so,  how,  or  whether  he  paid  or  tendered  his  fare 
from  the  point  of  entrance  to  the  point  of  destination,  was  properly 
overruled.    The  facts  stated  made  him  a  passenger. 

Held,  also,  that  if  any  fact  exists  which  exonerates  the  company  from 
treating  him  as  a  passenger,  it  must  be  pleaded  in  defence. 

Ohio,  etc.,  B.  W.  Co.  v.  Craucher,  915 

16.  Injury  to  Brakeman. — Defective  Brake. — Contributory  Negligence. — General 
Verdict. — Answers  to  Interrogatories. — A  brakeman  instituted  an  action 
against  a  railroad  company  to  recover  damages  for  injuries  alleged 
to  have  been  occasioned  by  a  defective  brake.    The  complaint  alleged 
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that  the  defect  was  unknown  to  the  plaintiff,  but  that  it  was  known 
to  the  defendant.  The  defendant  claimed  that  under  the  rules  of  the 
company  it  was  plaintiff's  duty  to  inspect  the  brake ;  that  the  rail- 
road company  had  no  knowledge  of  the  defect,  nor  means  of  knowl- 
edge, and  that  the  plaintiff  both  had  the  means  of  knowledge,  and 
was  bound  to  know  of  the  defective  brake.  A  general  verdict  was 
returned  for  the  plaintiff.  The  jury  also  returned  answers  to  a  num- 
ber of  interrogatories  submitted  to  them. 
Held,  that  the  general  verdict  in  favor  of  the  plaintiff  was  in  effect  a  find- 
ing that  there  was  negligence  on  the  part  of  defendant,  and  that  the 
defect  in  the  brake  was  not  a  risk  assumed  by  the  plaintiff  as  an  in- 
cident to  his  employment,  and  that  plaintiff  had  no  knowledge  of  the 
defective  brake. 

Held,  also,  that  the  general  verdict  on  these  questions  was  conclusive,  as 
the  answers  to  interrogatories  were  not  utterly  irreconcilable  there* 
with.  Matched  v.  Cincinnati,  etc.,  R.  W.  Co.,  334 

17.  Same. — Conflicting  Answers  to  Interrogatories. — Effect  of. — Where  the  an- 
swer to  one  of  the  interrogatories  stated  that  the  defect  in  the  brake 
could  have  been  readily  discovered  by  the  plaintiff,  and  the  answer 
to  another  interrogatory  stated  that  it  was  not  shown  whether  the 
defect  could  have  been  discovered  had  an  examination  been  made, 
the  answers  neutralized  each  oiher,  leaving  the  general  verdict  de- 
cisive that  the  plaintiff  was  free  from  contributory  negligence.       lb. 

18.  Personal  Injuries. — Defective  Engine. — Sufficiency  of  Complaint. — In  an  ac- 
tion against  a  railroad  company  by  an  employee  to  recover  damages 
for  injuries  alleged  to  have  been  sustained  while  coupling  cars  it  was 
averred  that  the  engine  used  was  defective,  and  could  not  be  handled 
or  controlled  so  as  to  be  safe  for  those  engaged  in  coupling  and  un- 
coupling the  cars  which  were  propelled  by  it,  such  difficulty  in  hand- 
ling and  managing,  being  in  part  caused  by  the  leaking  of  the  throttle, 
and  in  part  by  delects  unknown  to  plaintiff,  and  which  he  is  unable 
to  more  particularly  describe  or  specify,  and  that  said  defects  com- 
bined were  such  that  when  said  engine  was  reversed  and  cansed  to 
move  backward  it  would  often  give  a  sudden  spring  or  start,  and 
would  mdve  with  a  sudden  rush  or  spring.  It  was  also  alleged  that 
the  defendant  knowingly  employed  an  incompetent  engineer  to  ope- 
rate said  engine.  It  was  further  alleged  that  the  defendant  had  long 
known  of  the  dangerous  and  defective  condition  of  the  engine. 

Held,  that  a  motion  to  make  the  complaint  more  specific  in  that  the  plain- 
tiff should  be  required  to  state  the  length  of  time  the  engine  had  been 
defective,  and  the  length  of  time  the  engineer  had  been  negligent,  the 
exact  defects  in  the  engine,  the  particulars  which  constituted  the  al- 
leged incompetency  of  the  engineer,  etc.,  was  properly  overruled. 

Wabash,  etc ,  R.  W.  Co.  v.  Morgan,  430 

19.  Same. — Interrogatory  to  Jury. — Notice  of  Defect. — It  was  proper  for  the 
plaintiff  to  submit  an  interrogatory  to  the  jury,  asking  if  the  foreman 
of  the  shop  of  the  defendant,  at  the  place  where  the  accident  occurred, 
was  not  notified  before  the  accident  by  an  engineer  of  the  defective 
engine,  that  it  was  in  an  unsafe  and  unfit  condition,  and  liable  to  be 
wrecked  unless  it  was  taken  into  the  shops  and  repaired.  76. 

20.  Same. — Measure  of  Damages. —  What  Considered  in  Estimating. — In  esti- 
mating the  damages  in  such  an  action,  it  was  proper  to  inform  the 
jury  that  they  should  be  ascertained  on  the  basis  of  compensation, 
ana  that  in  making  such  estimate  the  jury  should  take  into  consid- 
eration the  plaintiff's  physical  and  mental  suffering,  the  character 
of  the  injury,  whether  temporary  or  permanent,  and  the  reduction,  if 
a/iy,  in  plaintiff's  ability  to  earn  money  caused  by  the  injury.       lb. 

21.  Same. — Master  and  Servant. — Safe  Machinery. — Master's  Obligation  to  Fur- 
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nish. — While  the  master  is  not  bound  to  use  the  highest  care,  nor  to 
use  the  latest  or  most  improved  machinery,  he  is  bound  to  use  care, 
skill,  and  prudence  in  selecting  and  maintaining  machinery  and  ap- 
pliances, and  for  a  negligent  omission  of  this  duty  he  is  answerable 
to  a  servant  injured  by  the  omission.  lb. 

22.  Same, — Instruction  to  Jury. — Notice  of  Defect — How  May  be  Inferred. — An 
instruction  to  the  jury  as  to  notice  on  the  part  of  the  defendant  of  the 
defective  engine,  that  they  might  find  such  notice  to  be  proved,  if  it 
might  be  rightfully  and  reasonably  inferred  from  the  evidence  given 
in  the  cause,  although  there  might  be  no  direct  testimony  as  to  such 
notice,  was  proper,  in  view  of  the  averment  in  the  complaint  that  the 
defendant  had  long  known  of  the  dangerous  and  defective  condition 
of  the  engine.  Jo. 

28.  Same.— Instruction  to  Jury. — Incompetence  of  Engineer.— An  instruction 
was  properly  refused  which  made  the  plaintiff's  right  of  recovery 
dependent  upon  the  incompetence  of  the  engineer,  and  the  defendant  8 
knowledge  of  such  incompetence,  as  under  the  allegations  of  his  com. 
plaint  he  might  have  recovered  by  reason  of  the  defects  in  the  engine. 

24.  Samt.—Instruetion  to  Jury. — Failure  to  Use  Safety  Coupler. —  When  Imma- 
terial.— It  was  not  error  to  refuse  to  instruct  the  jury  that  the  plain- 
tiff could  not  recover  by  reason  of  the  fact  that  he  was  trying  to  make 
the  coupling  without  the  use  of  a  safety  coupler,  which  he  was  re- 

3uired  to  use  by  the  rules  of  the  company,  where  there  was  no  evi- 
ence  that  the  injury  was  caused  or  contributed  to  on  account  of  a 
failure  to  use  a  safety  coupler.  lb. 

25.  Same. — Instruction  to  Jury. — Defining  Duties  of  Yard-Master  — An  in- 
struction was  properly  refused  which  stated,  as  a  matter  of  law,  what 
were  the  duties  of  a  yard-master,  in  which  capacity  the  plaintiff  was 
acting  at  the  time  of  the  accident,  and  that  his  position  was  more 
favorable  than  that  of  the  master  to  know  the  fitness  of  the  engine 
and  engineer.  lb. 

26.  Same. — Instruction  to  Jury. — Latent  Defects. — Duty  of  Employer  and  Em- 
ployee Concerning. — It  was  not  error  to  instruct  the  jury  that  the  plain- 
tiff's duty  was  to  furnish  appliances  free  from  latent  defects,  and  that 
the  duty  to  search  for  defects  did  not  rest  upon  the  employee.        lb. 

27.  8ame. — Instruction  to  Jury. — Opportunity  of  Plaintiff  to  Know. — Fitness 
of  Engine. — It  was  not  error  to  refuse  to  instruct  the  jury  that  if  the 
plaintiff  had  worked  a  certain  number  of  days  as  yard-master  with 
the  engine  claimed  to  be  defective,  and  coupled  and  uncoupled  cars 
during  that  time,  and  saw  others  do  so,  and  did  not  object  to  contin- 
uing work,  then  as  matter  of  law,  he  assumed  the  risk  of  injury.  The 
instruction  took  from  the  jury  the  right  to  pass  upon  the  opportuni- 
ties the  plaintiff  had  to  ascertain  the  fitness  of  the  engine,  and  stated, 
as  a  matter  of  law,  what  time  the  plaintiff  would  have  to  work  with 
the  engine  to  be  conclusively  presumed  to  have  known  of  any  defects 
existing  in  the  engine.  lb. 

28.  Same. — Evidence. — It  was  proper  for  the  plaintiff  to  testify  what  his 
duties  were,  if  any,  as  to  superintending  or  looking  after  the  fitness  or 
qualification  of  the  engineer  or  the  fitness  of  the  engine.  It  was  also 
proper  to  interrogate  a  witness  as  to  other  defects  tnan  the  defect  in 
the  throttle  valve,  the  complaint  having  alleged  that  there  were  other 
defects  unknown  to  the  plaintiff,  but  of  which  the  defendant  had 
knowledge.  It  was  not  proper,  however,  to  ask  an  engineer,  who  was 
called  upon  to  testify  :  "  It"  the  engine  and  engineer  worked  so  as  to 
be  satisfactory  to  the  yard-master,  is  there  any  occasion  for  com- 
plaint," or  to  ask  a  witness  a  question  which  necessitated  a  compar- 
ison of  engines.  ii. 
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29.  Right  of  Way. — Condemnation  Proceedings. — Awards. — Liability  for  by 
Those  Succeeding  to  the  Bights  of  the  Corporation. — Where  the  appellant 
had  acquired  the  property,  rights  and  franchises  of  a  railroad  cor- 
poration which  had  condemned  land  for  a  right  of  way,  and  the  ap- 
pellant entered  upon,  used  and  occupied  the  land  for  the  purposes 
for  which  it  was  condemned,  it  must  be  held  to  have  adopted  the 
original  appropriation,  and  having  adopted  and  ratified  such  appro- 
priation, it  is  bound  in  equity  to  compensate  tbe  owners  for  the  land 
thus  taken,  and  it  is  bound  by  the  judgment  in  the  condemnation 
proceedings  against  the  corporation,  tbrough  which  it  takes  its  title. 

New  York,  etc.,  R.  R.  Co.  v.  Hammond,  475 

30.  Defective  Platform. —  Use  of  by  Passenger.  — Degree  of  Care  Necessary. — In 
order  to  make  a  passenger  using  a  platform  guilty  of  contributory 
negligence,  the  defect  must  be  such  as  would  naturally  suggest  to  one 
of  common  understanding  that  it  was  dangerous,  and  such  as  to  place 
one  in  peril  to  pass  over  it.  A  passenger  is  not  bound  to  that  degree 
of  inspection  and  care  as  a  servant  in  the  master's  service. 

Ohio,  etc.,R.  W.  Co.  v.  Stansberry,  6SS 

31.  Right  of  Way. — Crossings. — Taking  Longitudinally  for  a  Highway. — Rail- 
road companies  acquire  the  right  to  construct  their  tracks  subject  to 
the  dominant  right  of  the  State  to  cross  such  tracks  when  the  public 
necessity  demands  that  new  roads  and  streets  shall  be  opened,  but  the 
right  to  take  longitudinally  is  quite  a  different  thing  from  the  right 
to  cross,  and  is  governed  by  different  rules.  A  municipal  corporation, 
in  the  absence  of  legislation  expressly  or  by  necessary  implication 
authorizing  it,  can  not  take  a  part  of  the  right  of  way  of  a  railroad 
company  by  constructing  a  public  highway  longitudinally  to  the  right 
of  way.  City  of  Fort  Wayne  v.  Lake  Shore,  etc.,  R.  W.  Co.,  668 

32.  Same. — Right  of  Hiahway  to  Cross. — Limitation  of. — The  rule  that  allows    , 
the  construction  of  streets  and  other  public  highways  across  railroad 
tracks  has  its  limitations.    They  can  not  be  so  constructed  when  by 
so  doing  the  railroad  company  would  be  unable  to  use  its  track  at  the 
point  of  crossing  for  the  purpose  for  which  it  was  constructed.      lb. 

RAPE. 
8ee  Criminal  Law,  3,  4. 

REAL  ESTATE. 

See  Divorce,  1;    Fraudulent   Representations,    Guardian  and 
Ward;  Partnership;  Trust  and  Trustee,  1, 13. 

Conveyance  of. —  Want  of  Consideration. — Parol  Evidence  Admissible.'— When 
there  is  fraud  or  mistake  in  executing  or  securing  the  execution  of  a 
conveyance,  for  which  no  consideration  is  paid,  parol  evidence  is  ad- 
missible. Ewing  v.  Smith,  £05 

REASONABLE  DOUBT. 

See  Criminal  Law,  5,  8. 

REDEMPTION. 
See  Mortgage,  1. 

REPAIRS. 
See  Drainage,  8, 11. 

REPLEVIN. 

1.    Unlawful  Levy  by  Constable.  —  Resistance  by  Householder.  —-  Trespass.— 
Where  a  constable,  who  had  a  writ  of  replevin  for  a  sewing  machine, 
went  to  the  dwelling-house  of  a  third  person  with  whom  the  defend-  * 
ant  in  replevin  was  living,  and  stated  to  the  householder  that  he  had 
a  writ  for  the  machine  of  Mrs.  S.,  and  the  same  was  pointed  out  to 
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him,  but  he  went  away,  without  taking  possession  of  it,  and  he  re- 
turned in  the  afternoon  of  the  same  day  and  forced  open  the  outer 
door  of  the  house,  which  the  householder  had  partly  opened,  but 
which  she  was  endeavoring  to  close  when  she  ascertained  who  he  was, 
the  constable  was  guilty  or  a  trespass,  which  rendered  his  subsequent 
acts  unlawful,  and  justified  the  householder  in  resisting  by  force  his 
further  progress  in  serving  the  writ        State,  ex  reln  v.  Beckner,  S71 

2.  Same. —  Unlawful  Acta  of  Constable, — Liability  of  Sureties  on  His  Bond. — 
The  unlawful  conduct  of  the  constable  took  place  in  the  discharge  of 
his  official  duties,  and  not  while  he  was  acting  merely  by  color  of  his 
office,  and  the  sureties  on  his  bond  are  liable  for  injuries  sustained  by 
the  householder  in  attempting  to  prevent  him  from  serving  the  writ. 

Ibm 

3.  Sam*. — Breaking  of  Outer  Door. —  Wfiat  will  not  Justify. — The  sewing 
machine  being  in  the  house  of  the  relatrix  without  fraud,  the  shift- 
ing of  the  machine  to  another  room  after  the  constable's  first  visit, 
and  the  substitution  of  another  machine  in  its  place,  would  not  in 
any  manner  authorize  the  officer  to  break  the  outer  door,  he  neces- 
sarily being  in  ignorance  of  the  change,  and  having  the  right  when 
once  lawfully  admitted  to  break  down  inner  doors  in  the  discharge 
of  his  official  duties.  id. 

REPOBT  OF  VIBWEB8. 

See  Highway. 

BES  GESTAE. 
See  Evidence,  5. 

BEVOCATION. 
See  License  ;  Trust  and  Trustee,  2. 

BIGHT  OF  WAY. 
See  Easement;  Baxlroad,  29,  31. 

SCHOOL  FUND  MORTGAGE. 
See  Taxes,  1. 

SEDUCTION. 
See  Criminal  Law,  7. 

SPECIAL  FINDINGS. 

See  Mechanic's  Lien,  8 ;  Trust  and  Trustee. 

Must  State  Facts  not  Evidence. — In  a  special  finding,  mere  statements  of  mat- 
ter of  evidence  are  out  of  place  and  can  not  be  considered  in  this  court. 
It  is  the  duty  of  the  trial  court  to  determine  what  the  evidence  proves 
and  state  its  judgment  or  conclusions  as  to  the  fact. 

Parks  v.  Satterthwaite,  411 

SPECIAL  VEBDICT. 
See  Gravel  Road,  0, 8. 

SPECIFIC  PERFOBMANCE. 

1*  Mortgage  Securing  Bonds. — Agreement  to  Convey  in  Satisfaction  of.—k. 
contracted  to  convey  to  the  City  of  Indianapolis  certain  lots,  to  "be 
perfect  and  free  from  liens  and  encumbrances,"  except  a  certain  mort- 
gage securing  $60,000  of  bonds  and  tbe  interest  coupons  thereto  at- 
tached, due  in  ten  years.  A.  agreed  to  put  on  the  lots  $14,000  worth 
of  improvements.  The  city  agreed  to  pay  $3,000  rent  per  annum  un- 
til the  bonds  were  due,  "  by  taking  up  the  said  interest  coupons  on 
said  bonds  as  they  mature."  The  city  did  not  assume  or  agree  to  pay 
the  mortgage,  but  if  it  did  its  title  was  thereby  to  become  perfect,  and 
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if  it  paid  off  the  mortgage  before  maturity,  the  rent  was  to  terminate 
from  the  time  of  such  payment,  and  all  unmatured  bonds  were  to  be 
cancelled  and  surrendered  with  the  principal  bonds.  If  the  city 
failed  to  pay  off  the  principal  bonds  at  or  before  maturity,  then  it 
was  to  convey  the  lots  'to  the  mortgagees  free  from  any  encumbrances 
put  on  the  lots  by  it.  The  bonds  were  executed  on  the  day  this  con- 
tract was  executed,  and  three  days  later  the  mortgage  to  secure  them 
was  executed,  as  well  as  a  warranty  deed  from  A.  to  the  city.  A. 
completed  the  improvements,  and  the  city  took  possession.  On  the 
the  maturity  of  the  bonds  their  assignee  demanded  from  the  city  a 
conveyance  of  the  lots  to  himself,  and  also  demanded  of  the  mort- 
gagees that  they  bring  an  action  to  enforce  the  specific  performance 
of  the  contract,  which  they  both  declined  to  do. 
Held,  that  the  assignee  of  the  bonds  was  entitled  to  a  decree  of  specific 
performance  against  the  city,  compelling  it  to  convey  the  lots  to  him. 

Claypool  v.  Board,  etc.,  261 
2.  Same. — Hardship. —  Unforeseen  Event, — A  court  of  equity  will  not  decree 
a  specific  performance,  as  a  rule,  if  there  is  a  hardship  and  inequality 
in  the  contract,  or  where  unforeseen  events  over  which  the  parties  had 
no  control,  have  subsequently  occurred  which  would  render  such  a 
decree  a  great  hardship.  lb. 

&  Same. — Contract  for  Third  Person. — Acceptance. — Bight  to  Enforce. — A 
person  for  whose  benefit  a  contract  has  been  made  can  maintain  an 
action  upon  it  for  a  specific  performance  thereof,  by  accepting  its 
terms.  lb. 

8TATUTE. 
See  Bill  of  Exceptions,  4 ;  Contract,  6 ;  Criminal  Law,  20 ;  Disposi- 
tion; Drainage,  1,  5,  7,  11;  Ejectment;   Equity,  1;  Married 
Woman  ;  Mechanic's  Lien,  4 ;  Practice,  17 ;  Statute  of  Limita- 
tions, 4 ;  Taxes,  1,  6. 

STATUTE  CONSTRUED. 

See  Action,  2;  Building  Association,  2;  Municipal  Corporations, 

6, 19,  20. 

STATUTE  OP  FRAUDS. 

1.  Contract  to  be  Performed  within  a  Tear. — School  Superintendent. — Parol 
Contract. — Failure  to  Reduce  to  Writing. — A  board  of  school  trustees,  on 
the  24th  day  of  May,  1887,  by  a  resolution  passed  at  a  regular  meet- 
ing, employed  the  plaintiff  as  superintendent  of  the  public  schools  of 
the  city  from  the  1st  day  of  August,  1887,  to  the  31st  day  of  July, 
1888.  He  was  notified  of  his  election  and  accepted  said  employment, 
but  the  secretary  of  said  board  failed  to  make  any  record  thereof. 
Afterward  a  new  board  repudiated  the  contract,  and  employed  an- 
other superintendent.  The  plaintiff  offered  to  perform  the  contract 
on  his  part,  but  was  not  permitted  to  do  so,  and  suit  was  brought  to 
recover  the  year's  salary  as  fixed  by  the  resolution. 

Held,  that  the  contract  was  within  the  statute  of  frauds,  and  that  a  simple 
failure  or  refusal  to  put  the  parol  contract  in  writing  did  not  create 
an  exception  to  the  statute. 

Held,  also,  that  the  charge  that  the  secretary  "  wilfully  and  purposely 
failed  and  refused  as  such  secretary  to  make  the  record,'7  is  not  equiv- 
alent to  charging  that  the  secretary  fraudulently  prevented  the  con- 
tract from  being  reduced  to  writing  and  signed  by  the  party  to  be 
charged,  and  does  not  take  the  case  out  of  the  statute  of  frauds. 

Caldwell  v.  School  City  of  Huntington,  9$ 

2.  Oral  Assumption  of  Mortgage  Indebtedness. — An  agreement  to  assume  the 
payment  of  a  mortgage  indebtedness  on  real  estate,  as  part  of  the  pur- 
chase-price thereof,  is  not  within  the  statute  of  frauds. 

Lowe  v.  Hamilton,  406 
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STATUTE  OF  LIMITATIONS. 
See  Municipal  Corporations,  14 ;  Trust  and  Trustee,  1, 11, 12. 

1.  Continuing  Trust — Demand. —  When  Necessary. — The  statute  of  limita- 
tions does  not  run  until  a  cause  of  action  accrues,  and  where  there  is 
a  continuing  trust,  or  where  the  contract  is  a  continuing  one  and  of 
such  a  character  as  to  make  a  demand  necessary  to  a  complete  cause 
of  action,  the  statute  does  not  begin  to  run  until  a  demand  has  been 
made.  Parks  v.  Sattcrthwaite,  411 

2.  Six  Tears*  Limitation  Does  not  Run  Against  Judgments. — The  six  years' 
statute  of  limitations  does  not  run  against  a  suit  on  the  award  and 
judgment  of  a  court.         New  York,  etc.,  R.  R.  Co.  v.  Hammond,  415 

3.  Possession  under  Void  Deed. — Color  of  Title. — Coverture. — Possession  un- 
der a  void  deed  is  sufficient  to  give  color  of  title,  as  against  the  grant- 
ors, and  to  set  in  motion  the  statute,  of  limitations,  and  the  cover- 
ture of  the  appellant,  who  was  the  grantor,  does  not  affect  the  ques- 
tion. Irey  v.  Markey,  546 

4.  Same. — Quitting  Title. — An  action  to  quiet  title  to  land  is  governed  by 
section  294,  B.  S.  1881,  and  must  be  brought  within  fifteen  year*.    A. 

STENOGRAPHER'S  REPORT. 
See  Bill  of  Exceptions,  2. 

SUMMONS. 
See  Jurisdiction,  1. 

8UPREME  COURT. 
8ee  Appeal,  3 ;  Practice,  4. 

8URVEYOR. 
See  Drainage,  1,  8, 10. 

SURVIVAL  OF  ACTION. 
See  Action. 

TAXES. 

1.  Recovery  of  Amount  Paid.— -School  Mortgage. — IViorUy  of  Lien. — Land  on 
which  the  owner  has  placed  a  mortgage  in  favor  of  the  State,  secur- 
ing? the  payment  of  school  funds,  is  as  much  liable  to  taxation  as  any 
other  land,  and  one  buying  it  at  a  tax  sale  within  the  year  for  re- 
demption from  a  sale  on  foreclosure  of  the  mortgage  can  not  recover 
the  amount  paid  for  taxes.  The  school  mortgage  was  at  most  but  a 
prior  lien  to  the  city  taxes.  The  purchaser  at  tax  sale  was  bound  to 
take  uotice  of  the  school  mortgage  and  the  decree  of  foreclosure,  both 
being  a  matter  of  public  record.  He  must  be  held  to  have  purchased 
with  full  knowledge  of  the  existence  of  the  school  mortgage,  the  fore- 
closure and  sale,  and  to  have  purchased  subject  to  said  lien.  Section 
6487,  R.  S.  1881,  and  Acts  of  1883,  p  95.  Section  1,  specifying  in 
what  cases  taxes  paid  can  be  recovered,  do  not  apply  to  the  cases  at 
bar.  Mc  Whinney  v.  City  of  Logansport,  9 

2.  Same. — Description  of  Land. —  What  is  Sufficient. — If  the  description  of 
the  land  on  which  taxes  have  been  paid  is  such  as  that  it  can  be 
identified  as  the  property  owned  by  the  person,  and  liable  to  taxation 
at  the  time  of  the  assessment,  it  is  sufficient.  lb. 

3.  Same. —  Voluntary  Payment  of. — Mistake  0/ Law.— Where  taxes  are  vol- 
untarily paid,  with  full  knowledge  of  the  facts,  they  can  not  be  re- 
covered.   A  mistake  as  to  the  law  will  avail  nothing  in  such  a  case. 

R. 

4.  Property  of  Person  not  A d judged  Insane. — Notice. —  Validity  of  AuestmenL— 
If  a  person  who  has  not  been  adjudged  insane  owns  property  subject 
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to  taxation,  and  notice  is  given  him,  and  the  property  is  assessed  by 
a  proper  officer,  the  assessment  will  at  least  be  prima  facie  valid. 

Hennel  v.  Board,  etc.,  82 

5.  Same. — Omitted  Properly.— Invalid  Assessment. — Recovery  of  Taxes  Col- 
lected.— Under  the  tax  law  of  1881  the  auditor  of  a  county  was  not 
authorized  to  make  assessments  of  omitted  property  for  any  year  or 
years  prior  to  its  passage  or  taking  effect,  ouch  a  pretended  assess- 
ment would  be  void,  and  the  amount  of  taxes  collected  under  it  by 
levy  and  Bale  could  be  recovered  back.  lb. 

6.  Special  School  Tax.— Board  of  School  Trustees  of  City  Has  Power  to  Make 
Levy  Independently  of  Commissioners. — Duty  of  Auditor  to  Make  and  Extend 
the  Assessment. — A  board  of  school  trustees,  for 'the  purpose  of  creating 
a  special  school  revenue  in  accordance  with  section  4467,  R.  8.  1881, 
levied  a  special  school  tax  of  40  cents  on  each  $100  of  taxable  prop- 
erty in  the  city  and  50  cents  on  each  poll.  The  special  levy  was  duly 
certified  to  the  auditor  of  the  county  with  the  request  that  he  make 
the  proper  assessment  of  the  special  school  tax  as  levied  by  the  board 
of  trustees,  and  extend  the  same  upon  the  tax  duplicate;  but  the 
auditor,  under  the  direction  of  the  board  of  commissioners,  failed 
and  refused  to  extend  the  assessment  on  the  tax  duplicate,  and  mod- 
ified the  levy  made  by  the  board  of  school  trustees. 

Held,  that  section  4467,  R.  8. 1881,  authorizes  a  board  of  school  trustees 
of  a  city  to  levy  the  tax  independently  of  the  board  of  commissioners, 
and  when  made  it  is  the  duty  of  the  auditor  to  make  the  assessment 
and  extend  the  same  on  the  tax  duplicate. 

Wood  v.  School  Corporation,  etc.,  £06 

TITLE  OF  LAWS. 
See  Municipal  Corpobations,  20. 

TRESPASS. 
See  Injunction,  3. 

TRIAL  BY  JURY. 

See  Drainage,  7 ;  Equity,  1. 

Partition. — Joinder  with  Equitable  Actions. — Where  a  paragraph  for  parti- 
tion is  joined  with  paragraphs  stating  causes  of  action  of  exclusively 
equitable  jurisdiction,  prior  to  June  18, 1852,  the  parties  are  entitled 
to  have  the  issue  of  partition  tried  by  a  jury.    Abemathy  v.  Allen, 84 

TRUST  AND  TRUSTEE. 

See  Decedents'  Estates,  3 ;  Pleading,  3. 

1.  Husband  and  Wife. —  When  Husband  will  be  Deemed  to  Hold  in  Trust  for 
Wife. — Real  Estate. — Adverse  Possession. — Statute  of  Limitations. — When 
a  father,  in  consideration  of  natural  love  and  affection,  agreed  to 
convey  to  his  married  daughter  a  certain  tract  of  land,  but  before  the 
conveyance  was  made  it  was  mutually  agreed  between  the  father,  the 
daughter  and  a  brother  of  the  daughter,  who  held  a  tract  of  land 
which  he  desired  to  exchange  for  the  first  named  tract,  that  the  father 
should  convey  said  tract  to  the  brother  of  appellee,  and  in  return 
therefor  the  brother  should  convey  his  tract  of  land  to  appellee ;  that 
the  land,  as  per  agreement,  was  conveyed  by  the  father  to  the  brother 
of  appellee,  and  that  appellee  entrusted  the  conveyance  of  the  land, 
to  be  made  to  her  by  her  brother,  in  the  hands  of  her  husband  as  her 
agent;  that  instead  of  making  the  conveyance  to  her  the  husband 
fraudulently  took  the  conveyance  in  his  own  name,  and  concealed 
the  fact  from  appellee,  and  such  fact  did  not  come  to  her  knowledge 
until  after  the  death  of  her  husband,  who  died  intestate. 
Held,  that  such  action  by  the  husband  was  a  gross  fraud  upon  the  rights 
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of  the  wife,  and  that  equity  will  hold  the  husband  to  be  the  trustee 
of  the  wife,  and  that  the  property  bo  held  in  trust  is  not  subject  to  the 
debts  of  the  husband. 

Held,  also,  that  the  question  as  to  whether  the  wife  did  or  did  not  have  ad- 
verse possession  of  the  land  was  wholly  immaterial,  the  evidence  and 
the  special  findings  showing  that  the  husband  fully  recognised  the 
right  of  the  wife  up  to  the  time  of  his  death. 

Held,  also,  that  the  statute  of  limitations  would  not  commence  to  run  un- 
til the  husband  disowned  his  trust.  Warner  v.  Warner,  £13 

2.  Trust. —  Undue  Influence. — Revocation. — Consideration* — Parol  Evidence. — 
Bona  Fide  Purchaser. — A  young  man  between  twenty-two  and  twenty- 
three  years  of  age,  without  business  experience  or  knowledge,  intem- 
perate in  his  habits,  unmarried,  and  easily  influenced  by  those  in 
whom  he  had  confidence,  was  induced  by  his  father,  a  man  of  large 
wealth,  great  ability  and  force  of  character,  and  who  possessed  a  com- 
manding influence  over  his  son,  to  convey  to  him  for  a  consideration 
named  in  the  deed  of  $600  (no  actual  consideration  being  paid),  all 
his  property  of  the  estimated  value  of  $50,000  in  trust  for  himself  for 
life,  remainder  to  his  personal  representatives.  Afterwards  the  father 
reconveyed  the  property  to  the  son,  and  he  in  turn  conveyed  the  land 
in  dispute — a  portion  of  that  originally  conveyed  to  the  father — to 
bona  fide  purchasers.  The  son  died  and  his  legal  representatives  claim 
title  to  the  land. 

Held,  that  they  had  no  title  that  equity  would  enforce,  the  deed  to  the 
father  being  unconscionable,  and  the  reconveyance  to  the  son  being 
simply  what  in  equity  and  good  conscience  it  was  the  father's  duty 
to  do. 

Held,  also,  that  the  reconveyance  showed  that  the  trustee  intended  that 
the  trust  should  be  temporary,  and  that  it  was  an  exposition  of  the 
contract  by  the  contracting  parties  themselves,  and  entitled  to  weight. 

Held,  also,  that  the  provisions  in  the  deed  declaring  where  the  property 
should  go  in  case  of  the  donor's  death,  did  not  make  the  son's  volun- 
tary deed  irrevocable,  the  facts  showing  that  the  conveyance  was 
executed  for  a  temporary  purpose,  and  that  the  grantee,  recognizing 
the  fact  that  the  purpose  had  been  accomplished,  reconveyed  the 
property  to  the  donor. 

Held,  also,  that  the  purchasers  from  the  son  had  a  right  to  assume  that 
there  was  prima  facie  a  valid  reason  for  the  conveyance  and  a  consid- 
eration for  it. 

Held,  also,  that  it  was  competent  to  prove  by  parol  the  want  of  actual 
consideration  and  the  circumstances  surrounding  the  execution  of 
the  deed.  Ewing  v.  WUson,  S23 

3.  Conversion  of  Trust. — Election  as  to  Remedies  by  Beneficiary. — When  a 
son  received  notes  from  his  father  for  certain  specified  uses  and  pur- 
poses, he  to  proceed  at  once  to  collect  the  notes  and  pay  part  of  the 
proceeds  to  the  plaintiff,  the  donor's  daughter,  and  the  son  accepted 
the  trust,  but  repudiated  it  before  it  had  been  fully  executed  and  be- 
fore his  father's  death,  and  being  appointed  one  of  the  executors  of 
his  father's  will,  turned  over  to  the  estate  the  trust  property  in  his 
hands,  the  plaintiff  could  either  follow  the  fund  or  proceed  against 
the  trustee.  The  trust  property  did  not  constitute  a  part  of  the 
father's  estate.  Haxton  v.  McClaren,  235 

4.  Same. — Evidence. — Assessment  Lists  of  Trustee.—  The  assessment  lists  of 
the  trustee  during  the  period  it  was  claimed  that  he  had  collected 
part  of  the  trust  fund  and  converted  it  to  his  own  use,  and  showing 
an  increase  in  his  personal  property,  were  admissible  in  evidence  as 
tending  to  show  that  he  had  collected  and  converted  said  fund.      lb. 

5.  Same. — Evidence. — The  recognition  by  the  plaintiff  of  the  validity  of 
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her  lather's  will,  which  was  dated  before  the  trust,  would  not  preclude 
her  from  claiming  the  trust  property.  The  will  only  operated  on 
property  owned  by  the  father  at  his  death.  lb. 

6.  Same. — Hearsay  Evidence. — Swppressionof  Correspondence.— It  was  claimed 
that  the  father  had  complained  that  the  *8on  had  suppressed  corre- 
spondence between  him  and  the  plaintiff.  The  son  offered  to  show 
in  rebuttal  that  he  had  told  his  daughter  to  write  all  letters  which 
her  grandfather  might  wish,  but  there  was  no  offer  to  show  that  the 
grandfather  knew  of  this ;  neither  was  it  claimed  that  the  daughter 
was  present. 

Held,  that  the  evidence,  even  if  material,  was  hearsay,  and  properly  ex- 
cluded, lb. 

7.  Same. — Complaint. — Suit  Against  Trustee  Individually  and  as  Executor. — 
When  the  trustee  was  sued  in  his  individual  capacity  and  also  as  ex- 
ecutor, for  the  purpose  of  enjoining  a  distribution  of  the  fund  under 
the  will,  and  the  complaint  proceeded  on  the  theory  that  the  fund 
was  a  trust  fund,  and  did  not  belong  to  the  estate,  it  was  not  error  to 
refuse  to  render  judgment  against  him  as  executor.  lb. 

$.  Same. — Trustee's  Unsoundness  of  Mind. — Conversations  With  Him. — Opin- 
ion of  Witness. — Harmless  Error. — The  defendants  claimed  that  the  , 
father  at  the  time  of  the  creation  of  the  trust  was  a  person  of  unsound 
mind.  A  witness  who  was  introduced  to  support  this  claim  testified 
to  many  conversations  she  had  with  the  father,  as  well  as  to  many 
remarks  she  had  heard  him  make,  tending  to  show  the  condition  of 
his  mind.  On  cross-examination  she  was  asked  :  "  What  did  you 
hear  him  say  imputing  that  any  one  had  stolen  his  tobacco?"  and 
she  answered,  "  I  never  heard  him  say  anything  imputing  stealing." 

Held,  that  the  question  did  not  call  for  the  witness'  opinion  of  the  lan- 
guage used  by  the  father. 

Heldt  also,  that  the  answer  was  of  such  a  character  as  to  show  conclu- 
sively that  the  defendants  were  not  bound  either  by  the  question  or 
answer.  lb. 

9.  Same. — Judgment  Against  Debtor  to  Trust  Fund. — When,  in  addition  to 
the  judgment  against  the  trustee,  a  judgment  was  sought  against  a 
party  for  the  amount  claimed  to  be  due  from  him  to  the  trust  fund, 
and  there  was  nothing  in  the  verdict  or  in  any  finding  of  the  court 
fixing  the  amount,  there  was  nothing  upon  which  to  base  a  judgment, 
even  if  the  plaintiff  was  entitled  to  this  relief.  lb. 

10.  Special  Finding. — Fraud. — Recovery. — In  an  action  against  a  trustee's 
administrator  for  a  conversion  of  money  by  the  decedent  where  there  , 
is  a  special  finding  of  the  court,  but  such  special  finding  does  not 
show  that  there  was  any  actual  fraud  on  the  part  of  the  trustee,  the 
case  must  be  treated  as  one  into  which  no  element  of  fraud  enters. 
Where  fraud  is  essential  to  a  recovery,  it  must  be  found  as  an  ulti- 
mate or  inferential  fact.  Parks  v.  Satterthwaite,  411 

11.  Same. — Statute  of  Limitations  — Exceptions  to. — The  rule  that  the  statute 
of  limitations  is  a  bar  to  suits  in  equity  as  well  as  actions  at  law  has 
its  exceptions  in  direct  trusts,  and  technical  and  continuing  trusts, 
which  are  creatures  of,  and  fall  within  the  exclusive  jurisdiction  of 
chancery.  lb. 

12.  Same. — Statute  of  Limitations. — Declarations. — Estoppel. — Mere  declara- 
tions of  the  trustee  that  he  had  so  arranged  matters  that  appellant 
would  get  his  money  will  not,  in  the  absence  of  fraud,  operate  by 
way  of  estoppel  to  preclude  the  appellee  from  setting  up  the  statute 
of  limitations.  lb. 

18.  Real  Estate. — Agreement  to  famish  Money  and  Take  Title  in  Name  of  An- 
other.— A.  and  B.  agreed  to  purchase  a  certain  tract  of  land  for  $5,700 ; 
A.  was  to  furnish  $2,500  to  make  the  first  cash  payment,  and  B.  was 
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to  asinme  the  payment  of  the  remainder,  $3y200.  It  was  agreed  be- 
tween A.  and  B.,  and  assented  to  by  C,  the  wife  of  B.,  that  the  title 
should  be  taken  in  the  name  of  G,  and  should  be  held  by  her  in  trust 
for  A.  and  B.  A.  turned  over  to  B.  United  States  bonds  to  the  amount 
of  $2,350  to  be  applied  in  payment  on  the  land,  and  was  to  furnish 
the  other  $150  to  B.  in  a  short  time,  which  he  accordingly  did.  B. 
was  entrusted  to  make  the  purchase,  and  the  vendor  not  wishing  to 
accept  the  bonds  as  part  payment,  B.  obtained  the  money  from  C, 
his  wife,  and  made  the  payment.  Three  days  afterwards  B.  sold  the 
bonds  as  the  property  of  C.  for  $2,360,  and  $1,000  was  paid  in  cash 
to  B.  as  agent  of  C,  and  $1,360  was  deposited  to  the  credit  of  C 
Held,  that  the  facts  are  such  as  to  justify  the  trial  court  in  finding  and 
decreeing  that  C.  held  the  land  in  trust,  and  that  A.  held  an  interest 
in  the  land  in  proportion  to  the  amount  of  .his  payment  to  the  whole 
amount  paid.  Hill  v.  Pollard,  688 

UNDUE  INFLUENCE. 
Bee  Trust  and  Trustee,  2. 

USER. 

See  Easement. 

VARIANCE. 
See  Instructions  to  Jury,  4. 

VENDOR'S  LIEN. 
See  Fraudulent  Representations. 

VERDICT. 

See  Railroad,  16. 

1.  Should  Have  Reasonable  Construction.  —  Technical  Defects. — A  verdict, 
however  formal,  is  good  if  the  court  can  understand  it.  It  is  to  have 
a  reasonable  intendment,  and  to  receive  a  reasonable  construction, 
and  is  not  to  be  avoided  unless  from  necessity,  and,  if  rendered  npon 
substantial  issues  of  fact,  should  not  be  disregarded  on  account  of 
mere  technical  defects.  Clark  v.  Clark,  25 

2.  General. — Answers  to  Interrogatories.— A  party  is  not  entitled  to  judg- 
ment on  the  answers  to  special  interrogatories  unless  there  is  an  ir- 
reconcilable conflict  between  the  general  verdict  and  the  answers. 
The  fact  or  facts  must  overthrow  the  general  verdict,  or  the  judgment 
must  be  given  upon  it,  for  the  reason  that  mere  conclusions  of  law 
are  ineffective.  Board,  etc.,  v.  Newlin,  £7 

3.  Special. — Defects  in  Can  Not  be  Supplied  by  Intendment — In  an  action 
where  the  jury  returned  a  special  verdict,  and  the  defendant  moved 
for  a  judgment  in  his  favor  on  the  finding,  and  the  motion  was  sus- 
tained and' judgment  rendered  accordingly,  the  plaintiff  on  appeal 
must  fail,  unless  the  facts  set  out  in  the  special  verdict  support  the 
material  allegations  of  the  complaint.  Defects  in  special  verdicts 
can  not  be  supplied  by  intendment. 

O'Neal  v.  Chicago,  etc.,  R.  W.  Co^  110 

4.  Contradictory  Answers  to  Interrogatories. —  What  General  Verdict  Finds. — 
Answers  to  interrogatories  can  not  control  the  general  verdict  if  they 
are  contradictory,  although  the  verdict  may  be  in  irreconcilable  con- 
flict with  some  of  the  answers.  If,  however,  the  answers  state  fully 
and  without  material  contradiction  a  fact  which  clearly  defeats  a  re- 
covery, the  judgment  must  necessarily  be  against  a  plaintiff  who  is 
compelled  to  establish  such  a  fact  as  an  essential  element  of  his  cause 
of  action.  The  general  verdict  finds  all  facts  in  favor  of  the  party 
for  whom  it  is  given  unless  the  answers  affirmatively  show  that  such 
facts  do  not  exist  or  were  not  proved.  Intendment  will  not  be  made 
in  favor  of  the  special  answers. 

Matched  v.  Cincinnati,  etc.,  R.  W.  Co.,  334 
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WAIVER. 

See  Insurance,  4,  6. 

WILL. 

1.  Election  Under, — Husband  and  Wife. — Where  a  wife  dies  testate,  mak- 
ing provision  in  her  will  for  her  husband,  the  husband  may  elect  to 
take  under  the  will  or  under  the  law,  but  can  not  take  under  both ; 
and  when  he  elects  to*  take  under  the  one,  he  divests  himself  of  his 
rights  under  the  other.  Clark  v.  Clark,  25 

2.  Construction  of.— Specific  Legacies. — Charge  Upon  Heal  Estate. — Where  a 
testator  made  various  bequests  of  money,  and  then,  by  the  terms  of 
the  will,  gave  to  his  son  and  daughter  "  all  the  balance  or  residue 
of  his  estate,  real  and  personal,"  and  after  the  payment  of  the  testa* 
tor's  debts  and  the  costs  of  administration  there  was  not  sufficient 
personal  estate  left  to  pay  the  bequests,  they  became  a  charge  on  the 
real  estate,  as  it  was  not  specifically  devised,  but  merely  included  in 
the  residuary  clause.  American,  etc.,  Co.  v.  Clements,  163 

8.  Same. — Sale  of  Land  to  Bay. — Specific  Legacies. — Duty  of  Administrator  to 
Sell.  —It  is  the  duty  of  an  administrator  with  the  will  annexed  to  pay 
specific  bequests,  and  if  they  are  a  charge  upon  or  a  lien  against  the 
real  estate,  and  it  becomes  necessary  to  sell  the  real  estate  for  the 
purpose  of  paying  them,  it  is  his  duty  to  do  so.  lb. 

4.  Construction  of. — Apparent  Mistake. — Extrinsic  Evidence. — Where  one  item 
of  a  will  devised  the  house  and  lot  on  which  the  testator  resided 
"  being  parts  of  lots  number  fifteen  and  sixteen,"  etc.,  to  his  wife 
during  her  natural  life,  and  a  subsequent  item  of  the  will  devised 
"  the  same  lot  number  fifteen  so  devised  to  my  said  wife  during  her 
lifetime"  to  the  testator's  youngest  daughter,  and  "to  her  heirs  in 
fee  simple  forever,"  there  is  such  a  mistake  apparent  on  the  face  of 
the  will  as  will  permit  the  introduction  of  extrinsic  evidence  to  show 
that  the  testator  intended  to  devise  the  same  property  to  his  daughter 
in  fee  that  he  had  in  the  previous  item  of  the  will  devised  to  his  wife 
for  life.  •  Qroves  v.  Culph,  186 

5.  Same. — Admission  of  Evidence  Explaining. — Partial  Intestacy  to  be  Avoided. 
— Where  a  will  itself  discloses  the  fact  that  there  was  a  mistake  in 
drafting  the  instrument,  or  there  are  sufficient  indications  of  a  latent 
ambiguity,  it  is  not  error  to  allow  extrinsic  evidence  to  be  introduced 
for  the  purpose  of  explaining  and  arriving  at  the  intention  of  the 
testator.  A  will  is  not  to  be  so  construed  as  to  create  a  partial  in- 
testacy where  the  result  can  be  reasonably  avoided.  lb. 

6.  Construction. — Devise  to  Wife. —  When  Entitled  to  Statutory  Interest  and 
Special  Devise. — When  a  husband  devised  to  his  wife  "in  addition 
to  "  her  statutory  interest  in  his  lands,  other  lands  "  with  the  rents 
and  profits  for  the  support  of  herself  and  my  minor  children  during 
her  natural  lifetime,  she  was  entitled  to  her  legal  estate  in  all  of  her 
husband's  lands  and  a  life  estate  in  the  lands  devised.  Under  sec- 
tion 428  Elliott's  Supp.  she  is  not  entitled  to  both  unless  it  clearly 
appears  as  it  does  in  this  instance,  that  it  was  the  intention  of  the 
testator  that  she  should  have  the  lands  devised  in  addition  to  her 
statutory  interests.  Like  v.  Cooper,  S91 

WITNE8S. 

See  Costs. 

WORDS  AND  PHRASE& 
See  Criminal  Law,  9. 
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